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0 the Right Honourable 

THOMAS, Lord PARKER, 
| Baron of MACCLESFIELD, 
mm. 


Lord High Chancellor of Great Britai 2 


My LO Rp, 7 


- 


HE Experience I have fo often had of your 
Lordſhip's Goodneſs, cannot but encourage me 
to hope for the Continuance of it: And the Suc- 
ces of my former Endeayours under the Protection of 
W jour Lordſhip's Name, is a ſufficient Aſſurance, That it 1 
Wy can be ſo happy as to have your Lordſhip's Approbation 
and Encouragement, I need not deſire any other. 


Nox is my Application to your Lordſhip in Behalf of 
a Common Law Treatiſe, any way diſcouraged by your 
Lordſhip's Removal to the Station you at preſent adorn; 
tor tho the Publick Good, and his Majeſty's Service, 
| have put you under a N eceſſity of leaving the Common 
Law Courts, yet nothing can ever make you ceaſe from 
being the moſt aſſured Friend, and Patron, as well as 
| the moſt exquiſite Maſter of the Common Law. And 
| the Greateſt Lovers of it have the leſs Regret for the 
| Lols of your Lordihip's Preſence among them, from the. 
Honour the Law it ſelf has received by your . 
Advancement, whereby the World has been effectually 
convinc'd, That nothing ſo much conduces to mo a 
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Conſummate Chancellor, as the moſt perfect "Skill and 
Experience in the Common Lay. e 


| Diemme Ein 75 Pg | 
Tr is with the utmoſt Pleafure Nos obſerve your Lord. 
ſhip. with . ſo much Steadineſs adhere to thoſe Rated 
Boundaries of Property, wich our Anceſtors. have always 
had in ſuch high Venerarion, and which your Lordſhip 
never departs from, but in ſuch Caſes, herein evident 
Equity, Common Senſe, and Natural Juſtice, undeniably 


4 Point out an Exception, 


Ir is to your Lordſhip we are obliged for the Removal 
_ of chat Vulgar Prejudice, That the Rules of Law and 
Equity could not poſſibly be reconciled : As your Lord- 
ſhip had formerly convinced us, That there is nothing in 
the Common Law rightly underſtood, that is any way 
repugnant to Equity; you have now given us the like 
Satisfaction, That there is no Rule of Equity skilfully ap- 
5 010 that in the leaſt contradicts the true Reaſon of the 
/// er Rn nDy 


e the grrateſt Reſßect, 
| | 5 and moſt obliged Krwani, 
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(char. ſect. 14.) and derive their 
Authoriry from. the Crown, 
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1 The Court of King's Bench, ch. 3. 
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ar 1 Thing to be done in order to 
uses C riminal to Juſtice is to ar- 
ER without Proceſs from 


we d, or by Vertue of ſuch 


Fw Arreſts without ſuch Proceſs, | 
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3. Such as are rewarded l . ck. 
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' Ty I of Towns, (ch. 13. ſect. | 
12.) or, 
4 - > of Peace, which are 


1. By Parol, (ch. 13. ſect. . 
2. By Warrant, = 13. ſect. 15. 70. 
"the End of the Chapter. 
. Perfons arreſted are either to be bailed, 
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Or committed, ch. 16. 


Perſons may be criminal in preventing 
the dringing.of Offenders to Pablick Jus 
Rice, ſeveral Ways, 


1. Before any Arreſt made, 
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2. After an Arreſt. | h 
a Pre- 
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1. By Officers, (ch. 19.) or, 
2. By Private Perſons, ch. 20. 

Such Offences with Force come under 
the Notion of Reſcous, ch. 2. 
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C H AP. 1. 
of Colirs of criminal Puriſdifion i in general | 


AVIN G i in the firſt Book endeavoured to ſhew the Nature of 
criminal Offences, I am now to ſhew, in what Manner the 


Offenders are to be brought to. Puniſhment ; and in Order 
hereto | ſhall confider, 


t. The Nature of the Courts which have Juriſdiction over ſuch 
Offences, 


. Marry Manner the Offenders are to be proceeded againſt by ſuch 
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8. P. C. 54, 55. 


Dalt. ch. 1. 


§. P. C. 5 4 b. 


4 Inſt. 71. 


IN 3.476 
Speed 521, | 


524. 
1 Rol. Ab. 
535. 


4 Inſt. 70,1. 


2 Inſt, 103. 


8H. — 13. b. 


14. à. 20, 
2 R. 3 11. 


d Madox Hi. 
ſtory of the 


Exchequer, 
from Fol 5, to 


17, and Fol. 
56. to 85. 


Dalton ch. 1. 


© 28 All. pl. 


127. 
6 Co. 11. b. 
14 . : 


4 Inſt. 87. 
1 Sid. 338. 


nn 


4 Inſt. 164. 
Bro. Com- 
miſſion, 15, 
16 


F. N. B f io. b. 


Beo. Lidick- 


ment 22, 38. 
Ses 12 Co. 31. 


I ſhall 


Seck. 4. 


the ancient Forms in all Caſes of this Nature, 3 
cial Office for Life, which has been accuſtomed to be granted on 


Will, is void. | 


Of Courts of criminal Furiſlittion in general. Book Il 


And firſt, for the better Underſtanding of the Nature of ſuch Court, 
inall premiſe ſome Conſiderations concerning them in general, and 
then conſider the Nature of the principal of them in particular, 


OY CO I Ae RAS oo i oe 


As to the Nature of ſuch Courts in general, I ſhall conſider, 


r. What is requiſite to the Conſtitution of their Authority. 
2, What is incidental to all ſuch Courts in general. 


Sect. 1. As to the firſt Point I ſhall take it for granted, That the | 
King being the ſupream Magiſtrate of the Kingdom, and intruſted wit 
the whole executive Power of the Law, no Court whatſoever can har: 
any ſuch Juriſdiction, unleſs it ſome Way or other derive it from the 
Crown. ” os OW | 

Sect, 2. Yet it ſeems, That the King himſelf cannot fit in Judgment 
upon any Indictment, becauſe he is one of the Parties to the Suit; and 
therefore where it is ſaid in ſome of our ancient Hiſtories, that our Kings 
have ſomerimes ſate in Perſon with the Juſtices at the Atraignment al 
great Offenders, probably it ought not to be intended that they cam: 


as Judges, bur as Spectators only, for the greater Solemnity of the bio. 


A 


ceeding. | = 
Ser, 3- And it is ſaid by * Sir Edward Coke, That the King has 
committed and diſtributed all his whole Power of Judicature to ſeeri 
Courts of Juſtice 3 and though it may be argued with the higheſt Prob- 
bility both from the Nature of the Thing, and the conſtant Tenor of 
our b ancient Records and Hiſtories ſince the Conqueſt, and allo from tie 
Form of all Proceſs in the King's Bench, and Chancery, which is always 
made returnable before the © King himſelf, Thar in old Time our Kings 
in Perſon, often determined Cauſes between Party and Party, proper for 
thoſe Courts ; yet at this Day, by the long, conſtant and uninterrupied 
Uſage of many Ages, our 4 Kings ſeem to have delegated their whole 
judicial Power to the Judges of their ſeveral Courts, which by the lane | 
immemorial Uſage have gained a known and ſtated Juriſdiction, regu 
lated by certain and eſtabliſhed Rules, which our Kings themſelves cat 
not alter without an Act of Parliament. 
For it ſeems to be clearly agreed, That the King cannot 
give any Addition of Juriſdiction to an ancient Court, but that all ſuch | 


Courts muſt be holden in ſuch Manner, and proceed by ſuch Rules, and 


in ſuch Caſes only, as their known Uſage has limited and Wee N 
and from hence it follows, That as the Court of King's Bench cannot be 
authorized to determine a mere real Action between Subject and Subject, 
ſo neither can the Court of Common Pleas to inquire of Felony ® | 
Treaſon. 


Seck. 5. Nay it is ſaid by ſome, That the King is ſo far reſtrained by 


that his Grant of a judi 


5 3 
Seck. 6. And the Law is ſo jealous of any Kind of Innovation, in 
Matter ſo highly concerning the Safety of the Subject, as not to endute 


| he im- 
any the leaſt Deviation from the old known ſtared Forms, however 


material it may ſeem, as will be more fully ſhewo, Ch 5. See, l. 


$47, 
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Chap. 1. Of Courts of criminal Furiſdiftionin general. 3 


G7, 7. And. from the like Reaſon: it follows, that Commiſſions * 4: Af 5. 
to *ſeize the Goods and impriſon the Bodies of all Perſons, Who ſhall be mo Co 
notorioully ſuſpected of Felonies or Treſpaſſes, without any Indictment 15,16. 
or other legal Proceſs againſt them, arc illegal and voi. Al laſt. 56 
$:3.8. And it is ſaid, That the King cannot grant any new Com- 

miſſion whatſoe ver, that is not warranted by ancient Precedents, however 

neceſſary. it may ſeem, and conducive to the publick Good; and therefore 4 laſt. 163, 
b Commiſſions to aſſay Weights and Meaſures, being of a new Invention, 


0 


were condemned by Parliament; and it is ſaid by © Sir Edward Coke, That Lat. 478. 
the King could not authorize Perſons to take Care of Rivers and the * Rol. Abr. 


I filhery therein, according to the Method preſcribed by rhe Statute of „ 


th em. 2. Ch. 47. before the making of that Statute. . 9 E 4. 3e. b. 

1 Se. 9. As all Judges muſt derive their Authority from the Crown, Bao. jus 

he by ſome Commiſſiion warranted by Law, they mult allo exerciſe it in a 11. _ 
legal Manner, and hold their Courts in their proper Perſons ;: for they . Ltch 

nt cannot act by 4 Deputy, nor any Way transfer their Power to another, © ©” 

nd 8 the Judges of Eccleſiaſtical Courts may, £6 

p $:2, 10. f But it ſeems, That regularly where there are divers Judges Bro. Coton. 

0 


of a Court of Record, the Act of any one of them is effectual, eſpecially 141 


14 H 4. 

me if their 8 Commiſſion do not expreſly require more. = 0 34.0 
0. Sd. 11. It hath been h reſolved, Thar by the Common Law, all Pa- Ss, — pt 8 

tents of the Juſtices of either Bench, Barons of the Exchequer, Sheriffs, 32.2. ag 
r klcheators, Commiſſioners of yer and Termin:r, Gaol. Delivery, and of e Fa 
w e a determined by the Death of the King who made them. Con.Daliſ.>4, 

ems! certain, That at rhe Common Law (before 1 Ed. 6. 7. 2. 

of ſer forth more at large, Ch. 6.) if one had been convicted of any Of- ge op 5 
the ſence before any ſuch Commiſſioners, and the King had died before . 
ys Judpmcnt, no Judgment at all could have been given, becauſe the King , , ar 
j Was dead for whom the Judgment was to have been given, and becaule 2 Rot As. 
7 ue Authority of the Judges was determined. Allo it is ſaid, chat 677. G. 
- Mara Law a Perſon attainted in the Time of a former King, » Dif, 15. 
2 400 ws me been executed without a new Warrant. Yet it hath been „ 
= p 1. "_ the Authority of a ! Coroner or Verderor ceaſes not by ; Ae A #9 : 
* Of 1 2 The King in whoſe Reign they were choſen ; and that the 4 E 4 44. 

. a m Sheriff, in ſuch Places where he is choſen by à Corporation, 14 
- 195 = ke * the Inheritance of the Office, does not determine 1 &. fl. x, 
1 3 | ak 10 35 from whence ir leems allo to follow, Thar ch 
6 adicia N a y 8 cer, who by the Charter is inveſted wich any i, Co z.. 
d; 82. 1 oy. oles it by ſuch Demile. 5 by r 8. 
Þ which. ind to prevent the Diſorders and other Inconvenicnces, 1 Coton. 
0 e happen upon the Death of a King, from the want of 1 Hair rg. 
a — — Authority to execute the Laws, before the N 97 5 

his 3 to appoint others, ir was enacted by 7 & 8 Gul. 3, , Levin. 130. 

by wil, þ 2 lon either Civil or Mulitary, ſhall ceaſe, determine, or be Bro. Coron. 
idi- Rin o Sula, e Death and Demiſe of his ſaid late Majeſty, or of any of his ee e 
1 for fal l. , Aings or Queens of this Realm; but that every ſuch Commiſe 9. 

I} „ mine, and remain in full Force and Vertne fer the Space of fix Crom Jur. 

ert after any ſuch Death or Demiſe, anleſs in th mean Ti ſuperſeded, 12% 3 

12 land, 1 made vi „F unleſs in the mean T ime ſuperſeded, Bae 70 1. 


ure 614 Conn of ib; y the next and immediate Succeſſor, to whom the Im- made a Query, 
im- ur lf n is Realm, according io the Act of Settlement in the ſaid Sta 4 E +442»: 


ent! 1 , 4 id . . » : 
0. 1 Ry, Is limited and 4 pointed to go, remain, or deſcend. > Jet : . 
Grant ad It is farther enacted by r Anne, 8. Par. 2. That no Patent devied in S. P. 
7 of any Offic | 
464 Fake, ſhall 


e or Imployment, either Civil or Military, hereafter to be en e 
er mine, or be void, by Reaſon of the Death or Demiſe of "7 Co.z9. b. 
1 4 ; 


ceaſe, d. 
0 
nl 


45. - 
» 18E 3.ch.1,4. 


— 8 


— — — . - retro 1 > . 
$ 7 _ _ £3 2 
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r —. —— —— 
— 


4 Of Courts of criminal Furifdiftion'in general. Book Il 
ay King of (Odert of this Realm,” but ier edi) fark Pitem # Gray 6 
ae and N fall Force for fix Month, oo after any fuch wel 

8 Demiſe, unleſs in the mean Time ſuperſeded, ditermintd, or made wil by the 
| | next immediate Succeſſor, to whom the Crown is limited and appointed to go, 1. 
main or deſcend. Wnt 5 5 

And it is farther enacted, Par. 5. That no Commiſion of Afize, Oye 
and Terminet, general Gaol-Delivery, or of Afſociation, Writ of Admin: 
Writ ef Si non omnes, Writ of Aſſiſtance, or Commiſſion of the Peace, ſhall le 
determined by the Death of any King or Queen of this Realm; but every fuch Cos 
miſſion and Writ ſhall be and continue in full Force for fix Months next enfaing 
notwithſtanding ſuch Demiſe, unleſs ſuperſeded and determined by the next bu. 
Ceſſor . And al 0 30 origina Writ, Writ of Niſi prius, Commiſſion, Proceſs or Pre 
ceedings whatſoever in, or iſſuing ont of, any Court of Equity, nor any gs 
Proceeding upon any Office or Inquifition, nor any Writ of Certiorari, or Haben 
Corpus, in any Matter or Cauſe, either Criminal or Civil, nor any Writ of A. 
tachments, or Proceſs for Contempt, &“. ſhall be determined, abated, o iu. 
tinued, by the Demiſe of any King or Qreen of this Realm; but every fu 
Mü, &e, ſhall remain in full Force, to be proceeded upon as if ſach King 
J... 10H OED SF Ro OT 910 


EN As to the ſecond Point, vis. Whar is incidental to all fuch Courts in 
15 Fo: 311- general, I ſhall only take Notice of the following Particulars; 
Reg, 171. b. Sed. 14. Firſt, That all Courts of this Kind muſt be Courts of Re 
F. N. B. 85 f. cord; for # Court which is not of Record, can neither impoſe any Fine 
4 . on an Offender, nor award a Capias againſt him, nor even hold Plea of 2 
543-E. F. pl. common Treſpaſs Yi & armis ; And from hence it clearly follows, Tint! 


de Lit. 11. b. no Proceedings of any Court of criminal Juriſdiction, can be remoyed into 

260.a, 2 Superior, but by Writ of Error or Certiotari; and that no Averment can be : 
- 2 Lev. 93. taken againſt the Truth of any Thing recorded in any ſuch Court; tin 

A by b And that all Courts of Common Law, that have Power given them to Py 

8 Co 38. b. fine and impriſon, are thereby made Courts of Record. ] 


| Saka Se. 15. Secondly, That ©all ſuch Courts may injoin the People 0 
|  *ni1H612b. keep Silence under a Pain, and impoſe reafonable Fines, not only + 
; L ſuch as ſhall be convicted before them of any Crime on a formal Pr ; 
8 Co. 38. b. cution, but alſo on all ſuch as ſha!l be guilry of any Contempt in dle 


11 Co. 43. b. Face of the Court, as by giving opprobrious Language to the Ju 


oy rt or obſtinately refuſing to do their Duty as Officers of the Court; _ mar 
Brook Leer, is ſaid, That all ſuch Courts, except the Court-Lect, may alſo impri0 con 
53265 all ſuch Offenders ; Alſo it ſeems, 4 That even a Court- Leet is fo far l. fira 


\ | SES. : . 6 
aF. N. B 82, truſted with the keeping of the Peace within its own Precinct, that ts 


Dalton ch. 1. Steward of it may by Recognizance bind any Perſon to the Peace, A 
N ſhall make an afay in his Preſence, ſitting the Court, or K 
Cromp. 7. him to Ward, either for want of Sureties, or by Way of Punil 15 
11 Co43 b. without demanding any Sureties of him, in which Caſe he 17 loi 
enen. wards impoſe a Fine according to his Diſcretion ; from whence it 10 
H 26. x, 4 fertiori, that other ſuperior Courts of Record have the like 3 lt 
3 Iſt. 29. Seck. 16, Thirdly, That no © Judge of any ſuch Court is Oulan 
27 Af. pl. ble to deliver his Opinion before-hand, in Relation to any 

43.— which may after come judicially before him. dere Ein 
3 7. Se. 17. That no ſuch Judge is any way puniſhable for Aw e f. 
Bro. Indict · of Judgment, as harh' been more fully ſhe wn in the firſt Boot, 

ant 1, Fi, 60 | | 
ow 28 : 80d. 
Salke 201% 4 . | 


% 
7 
C 
- 
” 


Chip. 2. Court of the High Steward of England. 5 
4. 18. It is queſtioned, Whether all Courts of Record may not Lamb. 43. 


carve any Perſon arreſted, during bis Journeying to or from ſuch 5? 1 Keb. 
. 1 Attendance there by Proceſs from any other Court: 4 159. 


FY go” 1 3 . N 1 a Pk ER BS, 


of 
„ However it ſeems to be agreed, That any ſuch Court may diſcharge 1 
bs Perſon who ſhall be ſo arreſted in the Face of it. Bro, Frivi. 
| | | | lege 35. : 
2 180. | 


„„ 
Of the Court of the High Steward of England. 


| Vo now I am to conſider the Nature of the principal Courts of 
criminal Juriſdiction in particular, and eee — 


tenſions of thoſe who claim to hold by Grand Serjeanty, to do certain 2 : 
honourable Services to the King- at his Coronation: It ſeems needleſs r * N 


to make a particular Inquiry, concerning the Authority of the Court of 


* | | och N i 
j | 1. Of the Court of the High Steward of England. il 
4; 2. The Court of King's Bench © þ 
3. The Court of the Conſtable and Marſhal. 0 
1 4 The Court of the Juſtices of Oyer and Terminer. 1 
1 5. The Court of the Juſtices of Gaol- Deliver. | 
Ne 6. The Court of the Juſtices of Aſſize and Niſi prius. \ 
Fin J. The Court of the Seſſions of the Juſtices of the Peace. l 
fs 8. The Court of the Coronerss e | 
That 9. The Sheriff's Torn. | 
into 10. The Court-Leet. | 
b EE EEE e | 
= The Office of High Steward of England, which anciently was Here» ; Iaſt. 58,59; If 
mn 10 ditary, not having been granted to any one ſince the Reign of King on Hiſtory 4, 
| Hem) the Fourth, but only pro hac vice, either for the Trial of a Peer on 3 _ 0 
le ih an Indictment for a capital Offence, or for the Determination of the Pre- Crompton of i 
in the this Hiob ; | i 
td s High Officer, of which very little Mention is made in our ancient | 
uoges R y 4 1 
and it ee or Law.- Books; and therefore I ſhall content my ſelf with re- ö 
oſt aking in this Place in general, That anciently the Duty of this Office I 


N in ſuperviſing and regulating next under the King the Admini- 
oa of Juſtice, and all other Affairs of the Realm, whether Civil or Hf. 8.1. v N 
ary, and that no one under the Degree of Nobility is capable of ; Inſt. 59% { 
ourable a Poſt; and for the particular Manner of executing this 4 oY, * i 1 
in the Trial of a Peer, I ſhall refer the Reader to the Chapter OM. [ 
wacetning the Trial of Peers. FF | . | 


f 
5 


| Vileſiges, Sec. x T HE whole Juriſdiftion which f 
1. . 3. a 


457 88. chequer ſeem to have been derived, ſome Time before the making of tbe 


| 9 543 For the better underſtanding the Nature of this Court, I ſhall conſce 
Crompton of e c 


See 16 Ca. 1. Seck. 3. As ts the. it Poi ; | 
<=, de te.. frulted with the higheſt Jurifdiction, not only over all capital Off 


AInſt. 71. 


enn M 
, the Court of King's Bench. 


a -. 


the ſeveral Courts of Weſftminſter-hall, ſeems in the fil 

2 Reigns after the Conqueſt, to have been lodged in one Court, commonly 

| called the King's Court, wherein Juſtice is ſaid to have been adminiſtred 

2 fol. ſometimes by the King himſelf in Perſon, and ſometimes by the High 

1 Rel. Abo. Juſticierg who was an 1 Officer of very great Authotity, and uſcd in 
Letter A. and the King's Abſence beyond-fea to govern the Realm as Vice-Roy. 


2 B. Seck. 2. Out of this Court the Courts of b Common Pleas and Fx- 


s now diſtributed among 


b See Madox, Statute of Magna Charta; the former of which Courts properly deter 
Chap. 19. mines Pleas merely Givil, and the latter choſe relating to the Revenue 
Query 2 Inſt, of the Crown. And after the © Erection of theſe Courts, the ſupreme 
1 laſl. 7. Court ſeems by Degrees to have obtained the Name of the Court al 
King's Bench, and hath always retained a ſupreme Juriſdiction in all 
*Madox,543. criminal Matters, and alſo in certain perſonal Cauſes, and is ſtill d {uppoſed 
* Dyer, 187, to have always the King himſelf in Perſon ſitting in ii. 
pl. 6. | | 


the following Particulars: | 


1. fn what Manner it corrects all Kinds of Miſdemeanours of al 
erfons in general. | Heath , 


s - 


Courts, 78. B. 


* 


. How far its Preſence ſuſpends the Power of all other Courts. 
4. What Rules are to be obſerved in the Form of its Proceedings 


2s How far it reforms inferiour- Courts, 


eſt Point, it is certain, That this Court is it 

6 9648 bur alſo all other Miſdemeanours wharſoever of a publick Nature, tent 

ing either to a Breach of the Peace, or to the Oppreſſion of the Su a | 

ot to the raiſing of Faction, Controverſy, or Debate, or to um) 1 5 
bl Milgovernment; ſo that wharſveyer Ctime is maniſeſtly againſt the 
lick Gobd, it comes within the 2 of 22 wage — 4 

not direct ly injure any particular Perſon; neithet can any private 9 

ject, who Wes 2 — his Right to the Protection of the bay, 

fer any kind of unlawful Violence or grols Injuſtice againſt his : ; 

Liberty, or Poſſeſſions, from any Perſon whatloever, without 2 py 
Remedy from this Court, not only for Satisfaction of the private 


| | be 

mage, but alſo for the exemplary Puniſhment of the Offender. 

808 . Neither is it e in a Proſecution of any ſuch 00nd * 

in this Court, to ſhew a Precedent of the like Crime formerly 1500 = n 

1 Sid. 168. here, agreeing with the preſent in all its Circumſtances; 977 ker ir | * 
Se the Prem. being the Cuſtos Morum of all the Subjects of the Realm, W 3 \ſtice, li 
lin of is Cu. i. meets with an Offence contrary to the firſt Principles of common 9 1 T 


1 


| IB o Org, fs - of WR \ 4 * 

of dangerous Conſequemee to the Publick, ir not reſtrained, will 
i ſuch a Puhiſhment tb it as is ſuitable to che Heinouſhels of it, 

+3. 3. And ie high a Truſt doth the Law repoſe in the Juſtice and 
incgnry of this Cobrt, as generally to leave it to the Diſcretion of its 
pages do inſfict ſuch Fine and Imptiſpnment, and even infamous Puniſh- 
wem on Olſtndors, us the Nature of the Crime, conſidered in all irs 
(ucumſtances, ſhall require; neither doth it confine them to make uſe Mo. 666. pl. 
of theit own Priſoa, but leaves them at Liberty to commit Offendets ro 994. 
ny Priſon in the Kingdom, which they ſhall think moſt proper, ang 
oth nor ſuffer” any other Court to remove or bail any Perſons condemned 
> Ny on > Wo 

$:#, 6. Alſo this Coutt harh ſuch a'ſovertign Juriſdiction in criminal 

Matters, that it may proceed as well on Indictments found before other Dolif. 25. 
Courts, and removed into this by Certiorari, as on Indictments or Infor- 9 5 
| mations originally commenced in it, whether the Courts before whom 
ſuch Indictments were found be determined or ſuſpended, or ſtill in eſſe, and 34 E 3 31 b. 
whether the Proceedings be grounded on the Common Law, or on ſome ci Ju- | 
Statute making 8 new Law concerning an old Offence, and appointing of 
rertain Juſtices ro execute it, as the Statutes of d forcible Entties, and 9 Co. 118. 
the © ature of Philip and Mary, againſt Perſons taking away Females S Ch. 
under the Age of lixteen Years from their 4 Guatdians, &c, Neither 085 
doth a Statute which appoints, Thar all Crimes of a certain Denomina- * 09-02 465- 
tion ſhall be tried before certain Judges, exclude the Juriſdiction of this > Med, 198, 
Court without expreſs negative Words; upon which Ground it hath been 129, 130. 
telolved, That © 33, HF. 8. 12. Which enacts, That all Treaſons, &r. with- 43 Keb. 55, 
inthe King's Houle, ſhall be determined before the Lotd Stewatd of the 94 796-273. 
King's Houſe, & r. doth not reſtrain this Court from proceeditig againſt . 549* 
ſuch Offences : But where a Statute creares a f new Offence, which was ; ©, SY 


"__ 2 & uch Was e r$id.296. 
notraken Notice of by the Common Law, and erects a new Juriſdiction the bl, "26 


der 


{ all 
i ſtems queſtionable, how far this Court has an implied Juriſdiction in 2 
uh a Caſe. 2 ))) N 1 dicments. 
*8, 7. hut it is certain, That the Law has ſo high a Regard to this 
c , That it will not ſuffer a'8 Record regularly removed into it from * 22E9-3-6-b. 
in inferivur one, to be remanded haftet the Term in which it came in, (ex- 2 % 25. 
tin ome few i Special Caſes ;) kyet if rhe Juſtices perceive, that there 1 Rol. Ab. 
any Practice in endeavouring to remove any ſuch Record, 'or thar the 53+ K. I. 
e Intention of ſuch Removal is the Delay of Juſtice, they may on their; Int 53. 
don tofuſe to receive ſuch Record, ard may before it is filed remand S. P. C. 158- 


luppoſe; where one who had pleaded Not guilty to an Appeal be- 85: 
im, and at his Trial had Saller kel lo tiaky of Vis Jury, regret In- 1 Co. Car. 
— _ not be taken for want of Jutors, rg oo a new Diſtringas 29 
ones e removed himſelf into rhe Court of King's Bench, he was 5 
5 do be temanded: Alſo by the Conſtruction of the Statutes, which 7 Lev. 223. 
bt the Pes Common Law Courts of W+fminſter, to grant a 1. Nift print * Sid. 339. 
Bench, tel Of Ilues joined in thoſe Courts, the juftices of the King's « , 1,a. 7, 
Other may rant ſuch Trial, as well in Caſes of Treaſon and Felony as in 75. 
fnt 4, 008 Caſes; becauſe, for ſuch Trial, not the Record it ſelf is 5. Coin 

as, bur only the Tranſcript of it. . a 
= 1 | fei And it 18 recited by 6 14.8.6. That avoers Felons and  Marder- 1 4 Inſt. 74. 
dies 40 th 4 and untrue Surmifes, had vftentimes removed, as well their Bo- Ray. 364. 
a % , rte, by Writ, and otherwiſe, before the King in his Bench, 

by the Order of the Law be remitted and ſent down to the 7 . 


forthe Puniſhment of it, and preſcribes a certain Method of Proceeding, v tired and = 


ni *gam, for the greater Expedition of Juſtice; and upon this æ Ground, » , Rol. Re. 


. — 
9 — —ů —— . 
. 


. * 
* ; 5 
d 


8 Of the Curt of "King's Bench. Book. 1 


5 | of Gaol, Delivery, or of. the Peace; nor other Juſtices, nor Comm; ner, 
9 cted upon ac the Courſe of the 3 Law. And — 72 f 
: enacted, That the Fuſtices of the King's Bench have full Authority by their Dil. 
© Cromp.Jur. cretions, to remand and ſend down, as well the Bodies 140 Felons and Murtherns 
brought or removed before the King in his Bench, as their Indiftments, into th 
| Counties where the ſame Mur ders or Felonies have been committed and dne; an 
to command all Fuſtices of Gaol Delivery, Juſtices of Peace, and all other The 
\ feices and Commiſſioners, and every of them, to proceed and ditermine, upon al 
the aforeſaid. Bodies and Indickments fo removed, after the Conrſe of the Commis 
Law, in ſuch Manner as the ſame Juſtices of Gaol Delivery, Juſtices of Pu, 
and other Commiſſioners, or any of them, might or ſhould have done, if the ſud 
Priſoners or Indict ments had never been brought into the ſaid King's Bench. 
| Ray. 363, Seck. 9. In the Conſtruction of this Statute it ſeems to have been 
1 holden, That it ſhall not be extended by Equity to High Treaſon. 
d Saͤeck. 10. As to the ſecond, Point, viz, How far the Court of King's 
ö hhench reforms inferior Courts, there is no Doubt, but that this Cour, 
| | being the higheſt Court of Common Law, hath not only Power to r- 
verſe erroneous Judgments given by inferior Courts, but alſo to puniſh all 
inferior, Magiſtrates, and all Officers of Juſtice, for all wilſul and corrupt 
Abuſes of their Authority, againſt the known, obvious, and common 
Principles of natural Juſtice, but not for mere Miſtakes, which an honel 
well-meaning Man may innocently fall into. . 1 
Seck. 11. As to the third Point, viz. How far the Preſence of this 
Court ſuſpends the Power of all other Courts, it is certain, That this 
*H P. C. 156. being the à ſupreme Court of Oyer and Terminer, Gaol Delivery, and Ey:, 
9 8 doth ſo far ſuſpend the Power of all other Juſtices of this Kind, in the 
3 Int eh. County wherein it fits during the Time of its ſitting in it, (if ſuch Ju. 
4 Inſt. 73. ſlices have b Notice of its ſitting there, and even without ſuch © Notice, 
 »+:11 7 2g b. a8 ſome ſay,) that all Proceedings commenced before any ſuch Juſtices 
Ke Bto. Com- during ſuch Time are void; yet it 4 ſeems, That ſuch Juſtices may pro- 
# | mio xo; ceed upon Indictments taken in a foreign County and removed belore 
Ch 5. . a. them, becauſe the Court of King's Bench hath nothing to do, with ſuch 
„ IndiQtments, unleſs: they be remoyed into ir. Alſo there ſeems to be 
| . 73- the ſame Reaſon, That ſuch Juſtices may proceed on Indictments taken 
 * 4Toft. 73. before them, of Offences in the ſame County before the Term; for its 
Ds, ol. ſaid in © Keilway, That if an Appeal be commenced before Juſtices in Ey, 
45. e oo * LED 8 ing's Bench it will 
„ and afterwards another Appeal be brought in the King's Bench, 
di 152- be a good Plea that another Appeal is depending; which ſhews that | 
5 Eing's Bench ought not without a Certiarari, &c. to intermeddle in an Appen 
whereof another Court is legally poſſeſſed before 3 and the Reaſon ſeems 1 
f Keilw. 153, be the ſame as to Indictments: And it is ſaid in the ſame * Book, * 
5 | the King's Bench and Juſtices in Eyre are in one County, yer this ſha _ 
change the Power of the Juſtices in Eyre, but that if the King will make » 
cels for any Thing not commenced before the Juſtices of Eyre, as to i 
Thing their Power is ceaſed; by which it ſcems to be implied, that 3%". 
| what was commenced before them their Power continues: However, 
«3 Inft. 24. certainly . the s ſafeſt way for any of the Juſtices above m_ 6 
C hob ; procceding on any ſuch Indictment, to have a Special one Tuſtin 
| "2005 2 o thar Purpoſe, and it is moſt adviſeable, that ſuch Commiſion | 
—̃ > OAT | TT he obſerved iN 
co. Eatries, Sect. 12. As to the fourth Point, What Rules are to be o | Pr "| 
32. 5 b., the Form of the Proceedings of this Court, it ſcemerh, That aha 
i 20 Entries, upon! Wrirs of Appeal, and allo all Proceſs upon! de made recurnadl 
354.b- 355.b, hither by Certiorari from a foreign County, ought to be ma ora 
350640. 3588... 07” | ; 


's 
* 
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is ubicunque fucrimus, but that all Proceſs upon“ Bills of Appeal * Co.Enrries, 
8 one ＋ 2 Mareſchalli, and perhaps alſo upon o indictments 55. . 
— in the King's Bench, ought to be returnable coram nobis apud * Co Ent. ies, 
Wetmnaſterium : Allo it has been © reſolved, That where the Court pro- 352 *353+. 
eds on an Offence committed in the ſame County wherein ic ſits, the Con. Co. En- 
Proceſs may be made returnable immediately; but that where it proceeds Ent. ies, 300. 
on an Offence removed by Certiorari from another, there muſt be fifteen . 5 ere 
Days between the Teſte and Return of every Proceſs. 8 Co Li ; 34.b. 

| 34 b „ ö , | eV. 61. 


| | | | | ; | AE 1 Sid. 72, 
£49 5 a 7 74 : * —— — 8 + & Is 2. The — : * 6 . — — 9 = 2D — 2 Rol. Ab. ; 
— Wo | | 626. pl. 4, 5. 


2 Inſt. 350, 


VVL 
Of the Court of the Conſtable and Marſhal. 


OR the better underſtanding the Nature of this Court, it may not 
F de improper to premiſe ſome general Conſiderations concerning the 
ancient juriſdiction of thoſe high Officers before whom it is holden. 
Sell. 1. As to the Office of High Conſtable of England, which an- py³ 285. b. 
ciently was hereditary, the ſame being eſteemed of too high Authority 4 loft. 12). 
to be ſaſely intruſted with any Subject, but only pro hac vice, ſince the 
Reign of King Henry the eighth, and there being very little to be found Magoxnipery 
in our ancient Records and Hiſtories, concerning the particular Power 1 #4 Exche- 
28, 29. 
be able to give us little more than their own Conjectures concerning this 8 
Matter. However there is no Doubt, but that he was an Officer of ve- 
iy great Power both in War and Peace; and indeed his very Name im- 
potts no lels, for the Word Conſtable ſignifying in general a Commander 
a Offcer, he who was called Conſtable of England, or the King's Con- 
ladic, or ſometimes, by way of Eminency, the Conſtable, without any 
her Addition, cannot but be thought to have been a Perſon of the 
| digeſt Command and Authority ; and the Statyre of 13 R. 2. (which 
$ x large (er forth in the following Part of this Chapter,) reſtraining 
| his Juriſdiction to Things touching War, nor determinable by the Com- 
non Law, in relation to which it requires him to proceed according to 
des Ulage, clearly ſuppoſes him to have an ancient eſtabliſhed Au- 
50 concerning theſe Matters: And it ſeems to have been ſomewhat 
” 1 before the making of the (aid Stature, Whether the Conſtable 
Nr made beyond-ſca. 


"Exp 2. Neither do there. ſeem to be any greater Footſteps in Anti - 
0 b. a the original Inſtitution of the Office of the Lord Marſhal, or 
the K Wer. or Authority; for anciently there were ſeveral Officers of 
440.2 koulhold who were called Marſhals, as the Marſhals of his 
aoneg? hy his © Birds, and of his * Meaſures, who had certain Salaries 
mitted : em, tor the Management er well ordering of the Things com- 
Officers a 2 Charge. And in the ancient Records relating to thoſe 
I ſeems no more to be meant by having the Marſhalſy of 


Madox, 27. 


Madox, 18. 


Madox, 39, 


ung, than to have th 3 W tf 
All e the Overſight, or Charge, or Ordering of it: 31. 
. old Records, there are ſome Officers taken Notice of by the 
Vants of th arſhals, who are mentioned only in general to have been Ser- 
e King's Houſhold, withour any farther Account of the Nas Madox, 4. 
| D tute 


30. 


en Authority of this high Officer, our moſt learned Antiquaries ſeem to 2g. “%. 


arſhal had not a general Juriſdiction over all Contracts whatſo- 4 H. 4 4 . 


2 Madox, 30. 


— ne 
* 
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1 Rol Ab. ture of their Office, ii enter bee Hi 
r | nice, or Duty in particular. However, we | 
Wis 22d Year of King Edw. 3. the Parliament granted Fiſkeenths * 
ng ditions, one of which | » on den Cop 
| Dich was, That there ſhould be no Mateſchalſy in Ex»! 
| . of = King, and of the Guardian of Ela 
4 7 3 Ling ſhall be out of England. And it ſeems clea | 
1 _ one Marſhal ſuperior to the reſt, who was — * 
* A E Marſhal, the Marſhal of England 
5 , ng an Officer of v ey boch is 
7 N War and Peace, whoſe hel Office in * 1 3 oo : 
Co. Lit. 14. late the Incampments of the Army, and to aſſign to the Troo ha 
> Madox, 33. reſpective Poſts in the Day of Battel ; and in b Time of Peace * 
vide for the Security of the King's Perſon in his Palace, to diftribure th 
Log. there, and to preſerve Peace and Order in the King's Houl. 
POL old, and to be aſſiſtant to the Conſtable in determining Cauſes, and 
8 allo to c execute the Orders both of the Court of the Conſtable where 
loment, o. in he himſelf ſac as Judge, and of the d Court of the High Steward, i 
* 4 Flera, Lib.z, Which he ſeems to have been only an Officer. 5 2 
Ca. 3. ; Se. 3. Bur whatever might be the original Inſtitution of theſe O. 
cers, or the Nature of their Authority, it is certain their Jutifdiction is 
1 . eee 3 and 8 by certain Acts of Parliament 
| ox; 29. the making whereof, we have ſcarce any Thing ; 
” „ Chis Matter. E I 
Sed. 4 And firſt it is enacted by 8 N. 2. 5. as followeth . 
vers Pleas concerning the Common Lu 4 and which by — . 
to be examined and diſcuſſed, are of late drawn before the Conſtable and Mau 
of England, to the great Damage and Difquietneſs of the People: It is g, 
England, to he ul Die, ple: 1 
and ordained, That all Pleas and Suits touching the Common Law, and which 
ought to be examintd and diſcuſſed at the Common Law, ſhall not heredfte 
be drawn or holden by any Means before the fortſaid Conſtable and Marſhal, bn 
| that the Court of the ſame Conſtable and Marſhal ſhall have that which bel onzeth 
to the ſame Cant, and that the Common Law all be executed and uſed, and 
have that which to it delongeib, and the ſame ſhall be executed and nſed, as i 
was accuſtomed to be uſed in the Time of King Edward. 
Seck. 5. And it is farther declared by 13 R. 2. 2. in the following 
Words, Becauſe that the Commions do make a grievons Complaim, that th 
Court of the Conſtable and Marſhal hath incroached to him and daily doth in. 
croach Contracts, Covenants, Ti reſpaſſes, Debts and Dttinues, and man) other 
Actions pleadable at the Common Law, in great Prejudice of the King, and of 
his Courts, and to the great Grievance and Oppreſſion of the People : Our Lira | 
the King, willing to ordain 4 Remedy againſt the Prej udices and Grievances fort 
faid, hath declared in this Parliament, by the Advice and Aſent of the Lu 4 
Spiritual and Temporal, the Power and Juriſdiction of the ſaid Cunſtalle, in i 
Form that follometh To the Conſtable it pertaineth to have Cognizantt © 
Contracts touching Deeds of Ams and of War ont of the Realm, and al 7 f 
Things that touch War within the Realm, which cannot ze determined nor dl. 
cuſſed Ly the Common Law, with other Uſages and Cuſtoms to the ſame Matters 
| pertaining, which other Conſtables heretofore have duly and reaſonably fd ” 
their Time, Joining to the ſumt, That every Plaintiff ſhall declare plainly l 
Matter in his Petition, before thut any Man be ſent for to anſrer ther un 
And if any will complain, That auy Plea be commenced before the Conſtable and 
: Marſhal, that might be tried by the Common Law of the Land, the ſame P nf 
ball have « Privy Seal of the King without Difficntty, direfted to the ſaid C ona 
% e al, to ſuriraſe in thut Ples, until it be diſenſſed by the Kings Cut 


if that Matter onghr of Right to pertain to that Court, or othermiſe to be 25 
2 . | 


Chip. 4+ Of theConrt of the Conſtable and Marſhal, 11 
by the Common Law of 'the Realm of England, and af than hey Furceaſe is the 


Times © * 1:1 EY; 3:4; $1 ee US ann «8 7 (1: Oxy. 5 
great Inconveniences and Miſchiefs, that often have happened, iy many. 


0 0 made within the Realm f England before this Time, it is ordained und ff. 
11. Hiſked from henceforth; That all rhe Appeals o be made of Things lone within 
ud il Real, ſhall be tried and determined: by the. good Lauf of the Reahm, made 
in ind iſel in the Time of the King's noble Progenitors ; and that all the 1 | 
Ty v be made of Things done ont of the Realm, fhall:be tried und determined before 
ir th Conf{able and Marſbal of England for the Tim: bring e And moreover, it & 
to- xcorded and afſemted, That no Appea be from henceforth matte, of in am me |} 
the ywſued in Parliament in Time to come. T6075 dei IDS.) Ty 2771 | r= 44A x i 
- For the better underſtanding of the Conſtruction! of theſe Statutes, and 


tte Nature of this Court, I-ſhall examine the following Particulars : + 
1, How far the ſaid Court hath Conuſance of Points of Honour in | 1 


. . neral. f | (6.253 89 6 $361.49 5 $5 Hai 8 

A 'y Whether it can puniſh private Perſons for marſhalling Funerals. 

ent, 3. Whether it can be holden by a Lord Marſhal alone without a 
4 Whether its Power as to Appeals of Treaſon be ſuperſeded by 

7 28 or 35 HF. 8. or 5 and 6 Ed. 6. 11. or 1 and 2 Ph. and Mar. 10. 

Ml 5. By what Law, and in what Manner it-proceeds 

rl 6. Whether it may be prohibited if it exceeds its Juriſdiction. 

reed 7. Whether it can be holden by Commiſſion, 

hich i | | | 

ifter Sed. 7. As to the firſt Point, it is obſervable, That the above men- 

5 | tioned Statute of 13 R. 2. declares the juriſdiction of this Court, in Re- 

00 


hon to Things done within the Realm in theſe Words, To the + en 

tuner Conuſance, &c. of Things that touch War within the Realm, which can- 

Wt he determined nor diſcuſſed by the Common Law: From whence it ſeems to 

follow, That this Court has nothing to do with a mere Civil Matter, no 

Wy telating to War, and therefore the Proceedings of the Court of the 

Lad Marſhal, in the Time of King Charles the firſt, for bare ſcandalous | 

Words, reflecting on the * Honour or Gentility of Families, ſeem no way «Ryſhwotch': 
o de maintained; yet it ſeems to be taken for granted in ſome “ Books, Coll. Part 2. 


1g / a t Vilputes concerning Precedency, and Points of Honour, and Sariſ- „ _ 
Lid nackion therein, are proper for this Court: Neither do I find, That the „ Hob. 121. 
fore eee therein againſt Perſons for falſly aſſuming the Name and Arms . Rol Re. 7. 


Nourable Families, were cenſured or diſallowed by the © learned Members 2 Lev. 134 


1 0 by Committee of the Houſe of Commons in the Year 1639. who were wow. , 15 
ce 0 ere to mquire into the Abuſes of this Court. And it ſeems to be 4 ad- 1 Lev. 230. 
ſo ef «= in the Argument of 01ais's Caſe, That all Matters of this Nature are © Ruthorth's 
r diſ Proper ſot this Coll. Part 2. 


Court; yet ir ſeems to be a large Interpretation to make theſe 
$ telax | WI Co r | rv. Vol. 2. 05395, 
c to War, fo as to come within the Declaration above men- 1056. 


4 1 toned; and the Rule laid down in © Rolle's Reports, that the Marſhal has 4, | 
Ti | , arfiamen 
J f 1 Sven bim where the Common Law hires no Remedy; ſeems no 8270 64, 65. 
155 Tce Mainable from the ſaid Statute; for it doth not ſay in general, . Rol Re. 
111 deen 5 ey pertaineth Conuſance of Things, which cannot be 8. 
þ able dot de 5 y the Common Law, bot of Things of War, &c. which can- 
wlll Mares bie l. Gctermined ; f neither is it a concluſive Argument, that a * 13H. 4 4b. 
tried 2 is temedileſs by the Commen Law, mult have a Remedy ß: 

56 © other Law ; yet inaſmuch as by the Preamble of the ſaid Sta- 


cure, 


—— 
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And inaſmuch as the ſaid Statute 


may be wattrantable. | 


Of the Courts of the Conſtable and Marſhal, Bock Il 
rute, its chief Intention appears to be to prevent Incroachments on the 
Common Law; and ſuch Proceedings in Matters whereof the Comma 
Law. hath no Conuſance, cannot be ſaid: any way to incroach upon it; 

is wholly declarative, and hath no 

negative Words; and the conſtant Practice, which is the beſt Inter 
reter of Laws, and the general Opinion of Lawyers ſeem to countenance 
Proceedings, I ſhall not take upon me to determine how far they 


% 


Seck. 2. As to the ſecond Point, vie. whether this Court can puniſh 
private Perſons for Marſhalling Funerals; though it ſhould be grand, 
That the. Marſhalling publick Funerals. belongs to the Heralds, who at 


Attendants on this Court, and that no other Perſons without their Li 


cence can lawfully intermeddle herein; yet it does by no Means folloy, 
Thar the Marſhal has Power to puniſh thoſe who ſhall be guilty of ay 
ſuch Ineroachment; bur the proper Remedy ſeems to be by Action on the 


Caſe at Common Law, and not by a Suit in this Court, which by the 


Caſes in Par- 
liament, 58, 
Ce, 


above mentioned Statutes of 8 and 13 R. 2. has Cognizance only of ſuch 
Matters, which cannot be determined nor diſcuſſed by the Common Lay: 
And this ſeems to be the principal Reaſon of Dr. 0/dis's Caſe, wherein: 
Suit in the Marſhal's Court againſt one Donmille, for taking upon hin 
without Licence to paint Arms and Eſcutcheons, and cauſing them to be 
fixed to Herſes, and providing and lending Palls for Funerals, and paint | 


ing Arms for one who had no Right to their Uſe at the Funeral, and 


| marſhalling ſeveral Funerals, Cc. was prohibited by the Court of bx | 


2 Caſes in Par. 
liament, 65, 


d Ruſh- 
worth's Coll. 
Pr. 2. Vol. 2o 
1056, 
S. P. C. 65. 
Cromp Juril- 
diction, 82. 
2 Iuſt. $1 1 
3 Ioft. 123. 
Co.Lir.261.3. 
391. b. 
4 13 H. 4. 46. 
37 H. 3. 5 J, 
48E. 3.3-b. 
37 H Go 20. b. 
„% W 
© 30 HH. 6. 6. G. 
13 H. 4. f. a. 


fy Inſt. 74. b. 


Ruſhworth's 
Coll. Pr. 2. 
Vol. 1. 107, 
112, Oc 
Caſes in Par. 
| liament, 61. 


b See Ch. 1. 
S. 10. 


was alſo the Opinion of the b 


Conſtable and Marſhal of England for the Time being: 


. thelè Statutes the Court was uſually holden 


chequer, upon great Deliberation, with the Advice of the reſt of the 


Judges, and the Judgment was afterwards confirmed by the Houle « | 
Lords, 908 N 255 

Seck. 8. As to the Third Point, viz. Whether this Court can be hor 
den by the Lord Marſhal alone without the Conſtable, it was ſtrong) 
inſiſted in the 2 Arguments made uſe of in Dr. O/di.'s Caſe, ] hat the 
Lord Marſhal cannot hold this Court without the Conſtable; and this 
above mentioned learned Committee of ihe 
Houſe of Commons in the Year 1639. And it is certain, That all our 
ancient © Law-Books and d Reports, which ſpeak of this Court, ſpeak 
it eicher as the Court of the Conſtable and Marſhal, or of the Con(t# 
ble © only; and it is obſervable, that the above mentioned Statute ; 
13 R. 2. which in the Preamble ſpeaks of this Court, as the Court o 


the Conſtable and Marſhal, in the Body of the Act mentions the Cote 


ſable only. And it is farther remarkable, That where · ever the Coalla 
ble is mentioned together with the Marſhal, as Judge of this Cour!, 
is always put before him; which ſeems to intimate, that he is look 2 
on as the principal Judge of it: And. it is agreed by fall. That the oy 
ſhal cannot determine an Appeal of Death, or Treaſon, without 2 
ſtable; but on the other Side it may be argued, That the Reaſon * f 
Appeal of a capital Matter necetlarily requires a Conſtable as br 
Marſhal, is, becauſe 1 H. 4. which orders how ſuch an Appeal! a ba 
brought, is expreſs, That it {hall be tried and determined beiore = 
whereas the ot 


| | a 
Statutes only provide againſt the Incroachments of this Court, an | 


. 


not mention in what Manner or before whom it ſhall be holden; but 


| | ; ſo that if # before 
they ſeem to refer ſuch Queſtions to ancient 1 — 4 Conſtable 


3 . (a * 0 other 
Marſhal jointly and ſeverally, h according co the common Ulage 0! © 
Courts, CNL eneratiy may be holden before one judge in the . 6 


4 


Chap: 44 Of the Gourtof the Conftable and Marſhal. 13 


of the reſt, it ſeems 2 reaſonable Conſtruction of the ſaid Statutes to al- 
ow this Court ſtill to be ſo holden; neither is it probable, That the 
lord Marſhal upon the Extinguiſhment of rhe hereditary Office of the a 
Conſtable, ſhould from Time to Time in the“ Reigns of King Henry the * Co/er in Par. 
cohth, Queen Elizabeth, and King James the firſt, hold this Court by ti 0 

O | x EE TP , , 
himſelf without any Conſtable, and alſo often be aſſiſted therein by the 4 It. 126. 
| Judges of the Common Law, unleſs it were then well known, that luch his 
Proceeding was warranted by the ancient and eſtabliſhed Ulage of bis 
Court; and it is very extraordinary, That our Judges and Lawyers 
ſhould b generally take it as a Thing granted, that the Marſhal is at this Hob. 141. 
Day the proper Judge of Points of Honour, Cc. if it were imagined that 1 Rol. Re 87, 
he has no Power to act without the Concurrence of a Conſtable. i te fot 
delt, 9. As to the fourth Point, vis. Whether the Power of this 84. % 
Court as to- Appeals of Treaſon, be ſuperſeded by the Statutes of * Lv. 23. 
26 H. 8. 13. or 35 H. 8. 2. or 5 and 6 Ed. 6. 11. or 1 and 2 Ph. and | 
Mir. 10. it is obſervable that it is enacted by the ſaid Statutes of H 8. 
and Fd. 6. That all manner of Treaſons, &c. done out of this Realm ſhall 
from thenceforth be inquired, heard and determined before the Fuſtices of the 

King's Bench, or before Commiſſioners, &c. in like Manner, to all Intents and 
Purpoſes, as if they had been done in the ſame Shire wherern they ſhall be inquired 
ef, &c. And it is enacted by the ſaid Statute of 1 and 2 Phil. and Mar. 10. 
That from thenceforth all Trials for any Treaſon, ſhall be had and uſed only ar- 
cording to the due Order ang Conrſe of the Common Lam: Vet it hath been caſes in Por. 
adjudged, That none of thele Statutes take away the Juriſdiction of 3323 62. 
this Court in Relation to ſuch Treaſon: For the ſaid Statutes of H. 8. e ee 
and Ed. 6, being wholly in the Affirmative, and it being their chief In- Vol 1. 107; 
tention to ſupply a Defect in the Common Law, which had provided no . 
Method for the Trial of ſuch Offences by Jury, they ſhall not without 
erprels Words be conſtrued to take away the Authority of an ancient 
Court, confirmed by Parliament ; and therefore the above mentioned Ex- 
preſſion, That all ſuch Treaſons ſhall be tried by the King's Bench, &r. 
ſtall be taken to purport no more chan that the King's Bench, Cc. ſhall 
have Authority to try them; and as to the 1 and 2 Ph. and Ma. the plain 
import thereof, ſeems to be to reſtore the ancient Manner of Trial by Roſb worth“ 
the Courle of the Common Law to all Treaſons within its Juriſdiction, e 
Which had been much altered by ſome Statutes in the former Reigns, and Dyer 131. 
this is fully latisfied by aboliſhing all Innovations, in the Proceedings at PETS: . 4 
: "Ion Law, and has no Relatiop to Caſes no way within {its Co- * oſs 248 5 
g. 10. As to the fifth Point, vis. By what Law and in what Man- » nf. 125. 
Kt this Court proceeds, there is no Doubt but that it ought to follow its a 10. 51 
bar Cuſtoms and Uſages ſo far as they go, and in Caſes omitted the 7 104 
I of the 20ivil Law : And becauſe this is not a Court of Common 20 b. | 
: 4 Condemnation in it for a capital Offence cauſes neithet Forfeiture 1 

nds nor Corruption of Blood; neither can an Error in its Proceedings Coll. Part. a. 

: remedied by Writ of Error, but only by Appeal to the King: And yet Vol. . 107, 

_ of the Common Law take Notice of the Juriſdiction of this 5 
due and give Credit to a Certificate of its Judges, for the Trial of an liement, 62. 
L concerning its Proceedings; d for the Civil Law is as much the ? Inſt. 5 1. 


Vol the Land, in ſuch Caſes wherein it has been always uſed, as the 4 . 


oy Law is in others, | | 821 ts Par 
| II. TY 1 2 : . li 7 62. 
this Court *. an Offner pon 1 1 — mY oy 4 ” fn 
Wa nadictment Or Iimormation 7 H. 6. 3. bs 
the Auorney- General. 8 * 8 7 | | 1 5 4 3 


Wi | % Self e Hutt. 3: 


12 


So 


4 


| hibited; but there having been na Court holden before a Conſtable nd 


Bog Caſes th Pave 


liament 61,65. 


7 
1 Sid. 353. 


may well be holden before Cemmiſſioners deputed to exerciſe his Office; 
alf the Petition of Right, made in the third Year of the Reign of King 


been put to Death, prays that from thenceforth no Commiſſions of like 
Nature might iſſue forth to be executed as aforcſaid. 


IT ces of Oyer and Terminer and Gaol Delivery, I ſhall premiſe ſome 


tak, B. r. 
" = 
Co. Lit. 114. 
I Lev, 219. 


Wales, &c. or any other his Dominions, &c. any Grants, Uſages, Allowanc, 
er AG of Parliament to the contrary notmithſtanding. 


Caſe, That the ſaid Court being holden before the Lord Marſhal only, | 
its Juriſdiction, and it is ſtrongly inſiſted on in the Argument of tha 


_ Caſe. 


ſhall be made by Letters Patent under the King's Great Seal, in the Name and 


0 the Curt of the Fuſtices Book Il 
Seck. 14. Ay to the fixth Point, vis. Whether this Court may b 
prohibited if it execeds its JuciſdiQion, it is expreſsly reſolved 1 dal 


mey be prohibited: by the Courts of the Common Law if it exceed 


Caſe, That the Court of the Conſtable and Marſhal, may alſo be pro · 
Marſhal for theſe many Vears, and there ſeeming to be ſmall Likelihood 
of its being revived, I ſhall refer the Reader for the farther ans 
of this Matter to the learned Sir / Bartholamem Shower's Report of the ſaid 


Seck. 13. As to the ſeventh Point, via. Whether the ſaid Court can 
be. holden by Commiſſion ; ir ſeems to be the better Opinion of the 
Court in Parker's Caſe, That during, the Lunacy of an Earl Marſhal, it 


and it ſeems hard to ſay, That ſuch Commiſſions, founded on the plain 
Neceſlity of the Cafe, and intended to prevent a Failure of Juſtice, as to 
Caſes of which no ether Court bath Conuſance, are againſt the Purvicy 


Charles the firſt ; which, complaining that Commiſſions bad been granted 


for the Trial of certain capital Offences and other Outrages, by the 
Martial Law, under Pretence whercaf divers of the King's Subjects bad 


» 5 4 2 


CHAT. v. 
Of the Court of the Fuſtices of Oyer and Terminer. 


— 


OR better underſtanding of the Nature of the Courts of the Juſl 


Coaliderations concerning them in general, and then conſider the Nature 
of each of them in particular. | 
Sect. 1. But in the firſt Place, it may not be improper to rematk, 
That the Prerogative authorizing theſe or any other Juſtices, is inſeps 
rably united to the Crown, not only by the Common Law, but alſo by | 
Statute, to which Purpoſe it is enacted by 27 H. 8. 24. That no Perſon i 
Perſons, of what Eſtate, Degree, or Condition ſoever they be, ſhall have an) | 
Power or Authority to make any Juſtices of Eyre, 17 Aſſiæe, Fuſtices 
Peace, or Jaſtices of Gaol Deliver): But that all ſuck Officers and Miniſt! 


by the Authority of the. King's Highneſs, in all Shires, Counties Palatin, 


As to what belongs to Juſtices of Ojer and Teyminer, and Gaol Deliver) 
in general I ſhall examine: 


1. By what Kind of Inſtruments they muſt be conſtitured. 


2 5857 their Authority may be ſuſpended, revived os _ | 


3 How ſar the preciſe Lettet of thein Commiſſions mult be abſerved 
hat Form is to be obſerv'd in; the Adjournment: ef ſuch Can 
5. How: far the Power given by them, may be extended by arher 
Commiſſions to other Juſtices, or committed to fewer: than ware 
appointed by the farmer. ; | 


6. Whether, ſuch Juſtices can ſit in one County to try Offences. in 
7. Where their Records are to be kept after: they are determined. 
$ Whether the ſame Juſtices, at the: ſame: Time: may execute- hath 


| 

˖ $2. 1. As to the firſt, Point, viz. By what Kind of Inſtrument ſuch 

; jules mult be conſtituted ; ir ſeems ta be laid:down as a general Rule in 

ome of the old Books, That though a Juſtice may be diſcharged by: 

0 Writ under the Great Seal, yet that he cannot be made a: Juſbice by ſuch. 

1 Vit, but only by * Commiſſian: And it ſeems: to be holden, bath by; * Long. 
ee Cate and Sin <Matthew Hale, I any fuch Juſtices have: thein 9 f 3 b 
d authoricy by Writ, though made in the. ſame Form and Words, that a Pen 
e kg Commiſſion ought to have, yet their Proceedings ate void; and 1. 
dens, That nothing mare: is meant by theſe Expreſſions, if firidtly Cn rte 
i gamined, than that all ſuch Juſtices muſt derive their Authority from 15; 16 


ſich Inſtruments as are of a known, ſtated, and allowed Form, warranted Indiftmenr, 
dy ancient Precedents; and 'tis; only a Diſpute of Words, whether ſuck 267: a, 
laſtruments are to be called Wrirs or Commiſſions; for if you take che 


Kt 18 2 Lain Letter of the King's, from his higher Courts. of Record, in H. p. C. 167. 
herehment, ſealed with his Seal, and teſted by him, it ſeemeth that the inch z 
molt approved Forms of Commiſſions of Oyer and Tenminer, & c. may well se, Theloal' 
enough come under the general Notion of Writs, which by the laſt men- Digeſt of Ori- 
honed © Author are divided into Writs Original and Commiſſional: And 8 


. ? b. 
r we find, That Commiſſions of Oyer and Ter miner, Atiociation, ; 


/ non ones, granted upon ſpecial Occaſions, ate called Writs both by 5 
me N Regiſtes, and alſo by 8 Fitallerbert, who yer ſeems not to approve Se Theloal, 
ure Fw general Notion: of the Word Wriz,, and ſays, that theſe Com- *: ” 

millons ſhould not properly be called Writs. Alſo it is ſaid, by Sir Ea. * Regitter, | 
> * Cale in his Comment on the Statute of Weſtminſter, the ſecond, 3b. 124 b 
pr - 32 Which mentions. the Writ of Oyer and Zerminer, that Com- *F.N.B. 11% 
by | N am nere anciently granted by Writ, by which he ſeems to im- (1 0 
nj: 0 4 That they are other wiſe granted ar this Day; bur he doch not A 
an) ache tie Diſtinction between a Writ and Commiſſion ; neither can I 131. 


Gun, de modern Paceedents differ from: the old ones; bur on the 

fol „ What it hath always been agreed, That it is the ſafeſt Way, 1 
un . ones: But I muſt confeſs, Thar J cannot find à cer» Sed. 33 
dion = from any h Book. of Authority, wherein general, Com- 
Refolution yer and Tenminer are called Writs. However, as to the 

odſcutel $ of the Judges in pi pl. 12, 13. which are but briefly and 

bid-in 1 and yet to be the: chief Foundation of What is Pf. G94. 
leems to ann Books, relating to this Matter, the Authority thereof ment, 1. 


ment, 7. 
Ultices appoi 


c receive an additional po Indictment, 


t Off * wer by Wric directing them to inguire of 22, 38, 3. 
* ences; and this ſeems to be the Senſe of i Staundford and k Fita- 12 Co. 3% 


herbert 


Import of the Word Writ from d Finch's Definition of it, who ſays, That d 4 Toft. 164. 


nt to no more than theſe two following Points.: Firſt, Fhat See Br. Com. 
nted by Commiſſion to hear and determine certain Offences, ion 16,18. 


— — 
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16 | | 8 4251 | - | 5 FP. , "I | 
OR Rt 
FCC in-relarion-20-this/Marter,” Secondly, That Writs impou 
1 : , J, in ſuch .. LS OF fer 
v Regiſter, ancient Uſage, as were b Writs of this 253 N nh " 
. | Catute 


121. | 172 e 
gr C. g.. Of 28 E. 3. 9. And therefore where it i . 
3 F F That Commiſſions have ee e. rpm : 2 * Books 
rr in order eo have them afcers EE ene 
m. it f. 2 o em afterwards tried bef 
| 390. *- it {ſeems that it ought to be andeiftond che ll ore ot er Juſticez 
the n Conmiltians ef Dam, uch Commiſſions were i 
pen ry nmiſſions of Oyer and Zerminer, though 
1 555 25 only as Commiſſions of Inquiry As to th R ee they be 
*Fal 111: Long 4 Quinto of Edvard the fourth, which is the ol Dp 
: 137, 138, rity concerning this Matter, the Im h N 
x than this, That a Perſon cannot le * aſl reof ſeems to be no max 
| F Eta Ch Juices of Ai 
to ſack Peel ultices, reciting a Commiſſion of Aſſociat 
be "1G ds _ none the Juſtices to receive him ber- 
| uced a C z ; ; 9 ö 
for that the King can dene ge de directed to ſuch Perſon the 
by which it 555 eee g 0s 0 ſuch Writ directed to others ti 
| 158 55 hs implied, at : I 
255 ie is certain, That the Commiſſion . * 
e Regiſter, Party himſelf, 18 called a Writ both by the e Reoiſt : : rected to the 
124. 8 Finch, and alſo by "Sir Edward . giſter, Fit zherber, and 
F. NB. 111. directed to the other Juſtices. — fo EN 
ee FE —_— _ That the beſt Rule of judging 1 852 Valid of 
u | N mmi I , 10 A a | 
F 
wherein it is adjudged Thats Commit elolution in 1 And. 196, 
ſome of its principal Members to RE Corporation, appointing 
a e Juſti ; | 
with thoſe whom the King ſhould appoint 1 | 
| For ſuch an Authority depending on the precari oj 
of other Juſtices, i | precarious Appointment 0 
„is not agreeable to the known F ff 1 
eee e the och 8 'orms of ſuch Commit} 
Juſt ; other Reaſon given in that Book, for ſuch newly appointed 
| ieee . joining with the former, becauſe their Authority commence 
at levera Times ſeems not concluſive; for the Authority of Juſtices, 7 
pointed by Writ of Aſſociation, is 1 ths Juſtices, # 
1 ir of Aſſociation, is of a ſubſequent Commencement from 
| on by: os 3 ee in the firſt Commiſſion . and yet it is certain, That 
CR Jointly together, as will more fully appear in the following 
Sec. 2. As to the ſecond Point, vis. H ; 
3 | , . How the Auth of (uch 
Tuſtices may be ſuſpended, revived or determined, ins a Dad but 
that their Power is wholly ſuſpended by the Court of King's Bench (it 
ting in the ſame County for which they are commiſſioned, during £6 
Time of ſuch ſitting, eſpecially if they have Notice thereof, as hath been 
| more full ſhewn Chap. 3. Sect. 10. and ir ſeems, That their Juriſdiction 
3 is neg of Courſe, when the ſaid Court no longer fits there, without 
Regiſter, any Writ of Procedendo, &c. Allo it is certain, thar their h Authority ma, 


. i 
* . 


. 24 Inft. 10. 


1 be ſuſpended by a Writ of Superſedeas, which is grantable on Proo' 8 
12 163. that. their Commiſſion was unduly granted, in which Cale thelf} b 
F. C. 163. Power may be reſtored by a Writ of Procedendo, without any nel y 

| Commiſſion, But a Commiſſion once determined, cannot be revive J = 

any Writ of Procedendo, nor the Juſtices authorized anew without abo. 

ther Commiſſion, | DB, 

| 

{t; 


; 4 Se. 0 


5:8. z. Such Commiſſions may be determined expreſly or impliedly ; +1nft. 163. 
xpreſly, by an abſolute Repeal or Countermand from the King; implied- 9 4 
. 1 my 
. 4 | Firſt, by the Demiſe of the King by whom they were granted; 
dat this Miſchief is in a great Meaſure obviated by late Statutes, as hath 
deen more fully ſhewn, Ch. 1. ſect. 11, 12, 13. 203, "IE eee 
| $3, 5. » Secondly, According to ſome Opinions, by the Juſtice*s Ac+ Bro; Com- 
eptance of any new Name of Dignity, as of that of Duke, Knight, 
vr Serjeant, Cr. But this is remedied by x Ed. 6. 7. by which it is 
enacted, That if any Perſon being in any of the King's Commiſſions whatſoever, 
ul fortune to be made or created Duke, Archbiſhop, Marqueſs, Earl, Viſcount, 
Bum, Biſhop, Knight, Fuſtice of the one Bench or of the other, or Serjeant at 
un, u Sheriff,” yet that notwith(t anding he ſhall remain Commiſſioner, & c. But | 
ir bath been queſtioned, Whether the Dignity of a Baronet which has Cro. Ca. 104. 
deen created ſince that Statute, be within the Equity of it? ee 
Fe, 6. Thirdly, By holding a Seſſion without adjourning it, if Crom. Jur. 
the Commiſſion have no Time limited for its Continuance ; as where 125. b. 
itis appointed pro hac vice only; bur if it be granted for a certain Time, oy ga i 
or quamdiu nobis placuerit, it does not neceſſarily require any Adjournment; Bro. Com- 
and therefore, if the Court holden by Vertue of ſuch Commiſſion, break N 855 
wp without any Adjournment, or upon a void one, as being made with- Vide Dyer 0 
out the Conſent of the Majority of the Commiſſioners, yet it may be 205. pl. 5. 
holden again on a new Summons. e e eee e 
S. 7. Fourthly, By granting a new Commiſſion to other Perſons of 10 Ed. 4.7. 
the lame Nature with the former, though but for Part of the Diſtrict for 1 
which the former was granted, as ſome ſay: And whether à ſuch new = Bro. Com- 
Commiſſion be for a certain Time, or pro hac vice only; yet the miſſion 7. 
former Commiſſions ſhall remain b in Force, ſo far as they are con- Bro. Com- 
ſtent with the later; and therefore it ſeems certain, that a Com- miſſion. 8,24. 
miſſon of the Peace is not determined, as to its Authority relating to 
the Peace, by a new Commiſſion to hear and determine Felonies. Bur 
it bath been © holden, That it is determined as to its Authority re- Bro. Com- 
lating to Felonies ; but this ſeems juſtly queſtionable, not only as being miſſion 3. 
conttary to common Practice, but allo becauſe Juſtices of the Peace, 
as ſuch, ſeem to have Authority by 34 E. 3. to hear and determine 
Felonies, without any ſpecial Clauſe in their Commiſſion, for that « Bo. Com- 
Purpoſe, as will more fully be ſhewn Ch. 8. But it ſeems certain, That a miſſion. 24. 
Commiſſion of d Gaol-Delivery ſhall not be determined by a new Com- e 
miſſion of Oper and Terminer, becauſe they are of different Natures. Alſo it miſſion. 5. 
_ to be clear not only from 2 & 3 Ph. Mar. 18. ſet forth more at large, H. P. C. 162. 
*@,12, but alſo in Caſes not within the Statute, that a Commiſſion of 8 
the Peace for a certain Town determines not the Authority of the Cor- We Con 
er. having a Grant from the King, That the Mayor and his Succeſ- wiſſion 6, 14. 
a ſhall be Juſtices of the Peace within its Limits, becauſe ſuch a Grant * 
5 evocable, f Alſo it ſeems certain, That no new Commiſſion doth de- Hal 16. 
mine an old one, unleſs the former Commiſſioners have Notice of it. Crom. Jur. 


Chap. 5: of Oyer and Terminer. | e 


root 
it ES Such Notice may be given expreſly or implicdly ; exprelly, 3 Yo . 
r ewing the new Commiſſion to the former Commiſſioners, which 350 Com 


e determines the Power of all thoſe to whom it is ſhewn ; impliedly, miſſion. «4. 
0 manner of Ways. | | 5 Moor. 186. 


wo (cemerh to be agreed to be a Matter ſo notorious, that the firſt Ju- 4 loft. 155. 


. : 
ces ſhall be preſumed to have Notice of it. 5 225 355. 


F Seck. 10. 


miſſi on. 4,22. 


a. 9. J. By b holding a Seſſion by Force of the new Commiſſion, 16. 


r. 
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18 
H. F. C 162. 
4 Inſt. 165. 
Bro. Com- 
miſſion, 6. 
Keilw. 116. 


Vas enacted by Ed 6. 7. Par. 6. That no manner of Proceſs, or Suit mu, 
ſued, or had before any Juſtices of Afſize, Gaol Delivery, Oyer and Te. 


1 Sid. 348. 


2 Keb. 292. 


178. 


aud fingular Commiſſions granted to am City or Town-Gorporate, nt bein | 


, Wapentake within the Realm of England, bearing Date after the ſaid Conni 


Dali 25, 


agreed, That if a Commiſion of Oyer and Zerminer, &c. be awarded to 


12 Aſſ pl. 21. 


Crom. Jur. 
126. | 


Long. quinto 


E. 4. 133.4. . 


Daliſ. 25. 


„3 lag. 31. 


B Gus“ be more reaſonable, than to intend that a general Commiſſion authorizing 


Bro. Com- 


Kelynge 57. 


2 Raym. 115. 


> x Sid. 348, 
2 Keb, 284, 
292, 


and ether Commiſſioners, may proceed in every Behalf, as if the old Commiſun, 


and Purpoſes, the granting of any like Commiſſion of Peace or Gaol-Delinery, u 


Sec. 14. As to the fourth Point, viz. What Form is to be obſerved | 


Of the Curt of the Fuſtices Bock ll 
 Seff, xo. II. According to the general Opinion, by-proclaimins 

new INLAY oa! e 95 12 * gn mT 
Seer. 11. As the Authority of the Juſtices appointed by any f 

Commiſſion, is determined by the Grant of a ow one 1 the Mann 
abovementioned; ſo likewiſe were all Proceedings before ſuch Juſtice: 
diſcontinued at the Common Law; to remedy which Inconvenience i 


minen, Juſtices! of Peace, or other of the King's Commiſſioners , fol 
mot in any wiſe be diſcominued by the making and publiſting of am ur 
Commiſſion or Aſſociation, or by altering the Names of the Jof of Aſſat 
Gaol: Delivery, Oyer and Terminer, Juſtices of Peace, or other the King's Cine 
miſſoners, but that the new Juſtices of Aſſize, Gaol- Delivery, and of the Pug, 


Fuſtices and Commiſſioners, had ſtill remained and continued mt altered. 
' Sedt. 12, And it farther enacted by 2& 3 Ph. & Mar. 18. That ul 


County in it felf, for the keeping of their Peace, and Delivery of the Prijuci 
remaining in the Gaols of any ſuch City or Town- Corporate, ſhall ſtand, remain, 
and be good, and available and effetual in the Law, to all Intents, Conſtrudlim 


any Commiſſioner or Commiſſioners for the Conſervation of the Peace, or Deliver i 
the Priſoners remaining in the Gaol of any Shire, Lathe, Rape, Riding, „ 


fron or Commiſſions granted as is aforeſaid, to any ſuch City or Town-Corpurit, 
not being, as aforeſaid, a County in it ſelf, to the contrary notwithſtanding. 
Seck. 13. As to the third Point, viz, How far the preciſe Letter of 
ſuch Commiſſions muſt be obſerved by the Juſtices, it is ſaid to be 


certain Perſons to inquire at ſuch a Place, they can neither open thei 
Commiſſion at another, nor adjourn it thither, nor give Judgment there; 
and that if they do, all their Proceedings ſhall be eſteemed as coram 1 
jadice : Vet it is agreed, That Juſtices appointed by Commiſſion pro hu 
vice, may adjourn their Commiſſion from one Day to another, thou 
there be no Words in their Commiſſion to ſuch Purpoſe; for nothing cat 


Perſons to do a Thing, does implicitly allow them convenient Time for | 


the doing of it. 


in the Adjournment of ſuch Commiſſions, having already in the 4 
going Part of this Chapter, in the 6th and 13th Sections, incidenta y 
treated of the principal Queſtions relating to this Matter, I ſhall 2 
take Notice in this Place, That it ſeems moſt proper to * enter all ſuc 
Adjournments in the Preſent Tenſe; yet it is ſaid, That the Entry 1 
of them in the Preter-Tenſe, is made good by the Multitude of grew 
dents : b However it is ſaid, That the Court will never intend chat hcl 
was an Adjournment, if no Entry at all were made of it. 1 
Sect. 15. As to the fifth Point, vis. How far the Power fue © 
ſuch Commiſſions, may be extended by new ones to other Jobics: fy 
committed to fewer than were appointed by the former; it 15 go 
That new Commiſſioners of this Kind may be added ro the former, a 5 
Writ or Commiſſion of Aſſociation, which ſetting forth the r 1 
former Commiſſion, declares the King's Pleaſure to aſſociate to L det” 
ſons, appointed by the firſt, thoſe to whom ſuch new Writ or Co 
$5 95h 


Chap. 5. of Qyer and Terminer. 


{on is directed, provided "that ſuch new Juſti 
* 1 by the former; and it 5 N ee at the Times and Regiſter 121. 
oy fr Juſtices, commanding them to admit f. ire anocher Writ tn 
dciates with the Proviſo abovementioned b ſuch new juſtires as Finch 318 
Perlons ſo aſſociated is always Patent, and e und the Writ ro the 19 9 85 
r be n refoly IE ns other Juſtices to 16. 
Aſſociates Fr. ſuch Writ to admit the perſons s the fert Juſtices 4Inf. 165. 
1 a els they produce ſuch Patent of Ae in it as their Long. quin 
iſt Seto _ to themſelves, as hath been m tion as is above- io E. 4. 137- 
a ſpecial — — Chapter. And it hath been ba wy ſheun in the 
can aſſociate th 9 5 Aſſociation, relating onl Kage on Whether Long. quin- 
Connifſon2 Alſo it hi named in it to Juſtices Mr particular Cauſe, 11, fe, 1 g 
one Patent of o it hath been holden, That EY by a gener! 9 
Self 6. Aſſociation to one Commiſſion che King can grant bur 1 Alte 1 
Goa Ui | Kenan Juſtices have fate by Vertue of PR, 12H.6 10 
ſome of 4 1 ictments, and awarded Proceſs th a Commiſſion, and —_ 
ies _ ie, the King may grant a new ger they ſhall all, or 
h = oy big to others, commanding them t mmiſſion to thoſe who Regiſter 128 
aal 5 — to proceed upon Reb Proceſs . 3 the Proceed - F. N. 15 
ſhall ſend a ks _— former Commiſſion : And 5 5 e 9 
ſend the Rolls, er the Executors of the Juſtices ny 4 * 
1 1 ol 5, Ce. and Proceſſes touching the Premiſſes, be the 
et, 17. ter a VVri 5 e . 
Writ of / non VVrit of Aſſociation, it is 
0 als 10 W e e the firſt ) PEN A thoſe FAB. 11 
omer Commiſſions, commani „which reciting the Pur hou pan 
cones: , ands the Juſti þ- £20 "Or pore of the two 
4 _— 3 * a N 2 ＋ * no 33 ey 
Dip pee ixth Point, viz. W. X eed, CG GG. 
all 5 Ottences in another ? it ee may fit in 3 Inft. % 
wherein the to be inquired of, heard, and 5 ou d, Thar regularly H. k. c. 162, 
i hey were commitre, and tat the F 
of Glouefer, That er; yet it was adjudged in th authorize the 4. 
County of i ſel : - the King grant to a Cit the 1 SOR of the City poph. 16, 77 
_ 3 1 Chia evi A 1 : wid = * 
* es o ; nn 
ity dl amen oy {till fir in ſuch 83 . TH Fe 
ahi art of the County for ſuch Pur qe pe makes the 3 
a lage, is very tound within ſuch Ciry, of an Off wig conſequently, Dy. 286. pl 
ments of Offences Allo it is certain, That by a ff __ Ty. 4” | 
v they are in Fac within a County, may be 4 k pecial Cuſtom, Indict- 
"Aro aQt raken both for Middleſex 7 in a Place out of it; Raym. 193. 
at the ori "gate, Which ſtands in London; pi London at the Seſſions- * 
e original Diviſio on; for it ſhall be intended 
ikea made for oh. n of London from Middleſex, th ed, That Popham 17. 
tant a ſpecial OS Pope Alſo it is certain, That ca 0 e 
in m determini ion of Oyer and Terminer co ſit in 1 3 Inſt. 27 
others Re 3e. 5. Offences, whereof Indi one County for iP. C. 16s 
© pro ut it is agreed, Th of Indictments have been found 163 1 
ed " 2 5 „That the Trial muſt be by the Jurors of Dy. 286. pl. 
Juſtices th s to the ſeventh p. 0 Fi com. 390 
EA;. ; | Th be kept after ee Where the Records of ſuch — 
bull eng al 200 Juſtices of Aſſize, Gao oy. Seton „it is enacted by 
| bequer a 1 Records and Proc r e. ery, and of : Oyer and Terminer, 14H 5. 15 b. 
Z adage ork Caery ir SR 
S once, to be delivered there; and the Trea- 
ſurer 
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20 x the Courts of the Fuſtices Bock Il 
ſitrer and Chamberlains, which for the Time ſhall be, having the Sight of tle 
Commiſſions. of ſuch Juſtices, ſhall receive the ſame Records and Preceſſes if th 
aid Juſtices under their Seals, and keep them in the 7 reaſury, as the Manner i 
e that the Juſtices always do firſt take out the Eſtreats of the ſaid Recor, ny 

Proceſſes againſt them, to ſend to the Exchequer as they were wont before. 
9H7.9.9.b. Seck. 20. As to the eighth Point, viz. Whether the ſame Juſtices x 
be Fragen the ſame Time may execute both the Commiſſion of Oyer and Terminy 
24 | and alſo that of Gaol-Delivery? It ſeems certain at this Day, That the 
Co Jar. ſame Perſons being authorized by both theſe Commiſſions, may proceed 
HP C. 160. by Vertue of the one in thoſe Caſes, wherein they have no Juriſdidion 
? Kg by the other, and execute both ar the ſame Time, and make up thei 
: | Fitz. Coro, Records accordingly; but this doth not ſeem to have been clearly apreed 
__ in former Times. Pr 1 | | 


And now I am to conſider the Nature of each of the abovementioned 
Commiſſions in particular; and firſt of that of Oyer and 7erminer, con- 
cerning which I ſhall endeavour to ſhew ; 


of * N 7 4 * 
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x. Its ſeveral Kinds. 
2. To what Caſes the Juriſdiction given by it doth extend. 
3. To whom, and on what Occaſions it is grantable. 


As to the firſt Point, theſe Commillions are of two Kinds : 


1. General. 
2. Special. 


4 Inft. 16, Se. 21. At this Day the common Form of ſuch a General Commiſion, 
> J is to authorize the Perſons to whom it is directed, or three or four of 
1 "* them, of which Number either ſuch or ſuch particular Perſons among 
Pl. Com.384. them are ſpecially appointed to be, to inquire by the Oaths of lavful 
oy Men, and by other Means, of all Treaſons, Felonies, and Mildemeanors, 
being ſpecially mentioned, and of all others, in ſuch and ſuch Counties, 
and to hear determine the ſame at certain Days and Places to be ap 
pointed by them, G. For which Purpoſe the King acquaints then, 
That he hath ſent a Writ to the Sheriffs of ſuch Counties, commanding | 
Regiſter 123. them to return a Jury before them, at ſuch Days and Places as ſhall be 
notified by them, in order to make Inquiries of ſuch Offences, Gr. 
34 Aff pl. 3. Seck. 22. It is obſervable, That the abovementioned Commul'0 
42 Al. pl. 5. makes no mention of the Suit of the Party; but ir ſeems to have been 
1 anciently the moſt common Form of ſuch Committions to direct the iu: 
| ſtices to hear and determine Offences, as well at the Suit of the Part) a5 


of rhe King. 


2 Inſt, 419. 


Of Special Commiſſions of Oyer and Terminer, there are man) Prece” 
deats in our ancient Law Books; as firſt, 
END 11. Seck. 23. 1. For the inquiring and determining of ſome particular 2 
» Regiſter mous Violence done to the Party, at whoſe Complaint the Commi 


125, 127. is ſued. Tg | | | 
F. N. B. 11, Seck. 24. 2. b Or for inquiring and determining of Treſpaſſes done to a 


e Regilier Poſſeſſions of a Biſhoprick, while the Temporalities were 1n the K. 
126. Hands. 2 0 5 9 
FN B,1'2 Seck. 25. 3. Or ſor inquiring and determining of 2 of 
' Merchants, Gc. under Pretence that their Ships were wrecke . 
1 ; 


Chap. 5. of Oyer and Terminer, 21 
26. 4. Or for inquiring and determining of Oppreſſions of Undet- Regiſter 126. 

* Balli, and gras Officers; after which the King may ſend a hdd E. 
Writ to the High Sheriff, commanding him as far as in him lies, to re- 
move ſuch Perſons from their Offices till ſuch Inquiries be made. * rR 

5:4. 27. 5. Or for inquiring into the Want of Reparations of Sen- Regiſter 124, 
Walls, Ditches, Gutters, Sewers, Bridges, Cc. -— Þ 

ged. 28. 6. For hearing and determining the Right and Title of cer 
uin Perſons claiming an Office, &c. Vet we find in Dyer, That the Defen- Crom. Jur. 
laut, ſued before ſuch Commiſſioners, demurred to the Juriſdiction of the oe i: 
Court; and it ſeems not to be clearly ſettled there whether ſuch Commiſ- pl. 25, 26. 
fon be good. 4. 394 BY 8 

SH, To It is obſervable, That ſome of theſe ſpecial Commiſſions ate = laſt. 415. 
mentioned to be granted at rhe Complaint of the © particular Perſons Ml apo ; 
ſuppoled to be aggrieved ; others at the Complaint of b divers Perlons b. 126. a. 


in general without naming them, and © others without any Complaint 14 1 
at all, | 3 5 | 3 | | | 2 3 b. 
$8. zo. Alſo there are Precedents of other Commiſſions of like Nature, © Regiſter 


granted on particular Occaſions : But ſuch ſpecial Commiſſions having been 7 
of late much diſuſed, I ſhall refer the Reader for a more exact Knowledge 
of them to the Regiſter, and Fitzherbert's Natura Breviumn. VVV 

dect. 31. As to the ſecond Point, viz. To what Caſes the Juriſdiction 3 com. 
zien by the Commiſſion of Oyer and Ter miner doth extend; it is generally miſſion. 34. 
laid, That the Juſtices have no Power from it to proceed againſt any Per- fg, 
ſons, but thoſe who are indicted before themſelves, becauſe the Words of 12 Co. 32. 
it are, That they ſhall inquire hear, and determine; by which it ſeems 
to be implied, That they muſt inquire of an Offence before they proceed 
to hear and determine it: But this Reaſoning depending wholly on the 
Warding of general Commiſſions, which are made in ſuch Form, doth by 
no Means prove that a ſpecial Commiſſion of Oyer and Terminer, reciting | 
an Indictment of a particular Perſon, and-authorizing the Juſtices to ſend 


rs, for and proceed upon it to try the Offender, is not good; and according- Crom. jun 
8 ly we find, That the Attainder of Dudley, afcerwards Earl of Leiceſter, by 131, 132. 
yp Vertve of ſuch a Commiſſion, was not objected againſt on this Ac- . 


count, in the Arguments concerning it, reported at large in Plowden's Com. 
mentaries. | | | 


Leck. 32. It ſeems to be? agreed, That where a Starute prohibits Dy. 236. pl. 


2 bing, and does not appoint in what Court it ſhall be puniſhed, the of, Juc. 
* may be indicted before Juſtices of Oyer and Terminer, becauſe the 1322 
5 


en ng bath a Prerogative of ſuing in what Court he will. But it hah . Taft. 164. 
J. been adjudged, That if ſuch Statute appoint that the Offence ſhall be de- » by. 236 pl. 
E "med in apy of the King's Courts of Record, it can be proceeded 24: 


%unſt only in one of the Courts of Weſtminſter-Hall ; becauſe thole bein ba 3 8 
the higheſt Courts of Record, ſhall be intended to be only ſpoken of ſe Cro Jec.538. 
"tum excellentians ; and if the Act ſhould be taken literally ro intend _ Ge. 
5a Court of Record whatſoever, the Sheriff's Turn, Court-Leer, and Cro. Ca. 146. 
K-powders, and all other inferior Courts of Record, would be within Salk. 175. 

b * Furview of it: And it is farther reaſonable to conſtrue the Statute to 

nend to the ſaid Courts of Weſtminſter only, becauſe the King's At- 


"Ky always attends there, whoſe Office it is, if the Defendant plead 


the 7 Plea to make a Replication; yet both Sir Edward Coke and 4 loft. 164, 

ng 5 the * Hale ſeem to be of Opinion, That on a Statute ſo worded, it C 1061 

P on may be in any Court of Ojer and Terminer. And indeed Oe 
a 


10 ovementioned Limitation of ſuch Suits to Courts of Record. 
* more than the Law would have implied, if it had not been hf 
| led: 


ls 


12 Of the Court ofthe Fuſtices Bock II. 
(lead: And it is agreed, That if it had not been expreſſed, the gut n, 
Fe. Court of ae ind een d may be aeg 

it may be brought in any ſueh Court notwithſtanding ſuch Limiratio 


CE * 


dare, according to the common Maxim, quod exÞreſſio rorum que tacks ; 
Fitz. Eſſoign, hil operatur; eſpecially conſidering Be hy, 5 66: 26h befor GR 
„ Oyer, Cc. is a Court of Record of a very high Nature, and much regarded 
by the Law, And as to the ObjeQtion, That the Conſtruction contended 
| for, would extend ſuch Suits to all inferior Oourts of Record. it may be 
| 5 anſwered, that it would only extend them to fuch Courts of a general 
J]uriſdiction, wherein Suits of like Nature may properly be brought, and 
| not to Courts of a limited Authority, inſtituted for ſpecial Purpoſes, 
| and confined either to Offences at the Common Law, as che Coun-leer 
| and Sheriff's Turn are, or to Contracts of a ſpecial Nature, as the Cour 
: of Pie-powders is: As to the Objection, That it is moſt reaſonable to con- 
{true the Statute, to intend only ſuch. Courts wherein the King's Attor- 
ney attends, the ſame may be ſaid in Relation to Proſecutions on Statutes, 
Dy. 236. pl. which mention no Court at all wherein they ſhall be brought; and yer 
*+ - ir ſcems to be certain, That ſuch Proſecutions may be brought in any 
5 Court of Oyer and Terminer: Neither do I find any Reaſon aſſignad, why 
the King's Prerogative, of chooſing in what Court he will; commence 2 
3B  _. Suit, ſhould be reſtrained without expreſs Words in this Cale, where 
8 Courts are mentioned in general, more than in the others where they 
; dada are:not mentioned at all. Beſides it ought to be conſidered, That if ſuch 
Prolecutions are to be confined to the Courts of Weſtminſter, no Offence 
Aa gainſt any ſuch Statute in any County, but that wherein the King's 
Bench fits, could be indicted ar all; for it is certain, That no Offence 
can be inquired of out of the County wherein it was committed: Allo 
ſince 21 Jac. 1. g. ſet forth more at large in the Chapter - concerning l- 
formations, which. reſtrains all Proſecutions whatſoever on Penal Statutes 
1 to their proper Counties, (as the Conſtruction of the ſaid Statute is nov 
| 7 5 ſettled,) if Suits on ſueh Statutes eould be brought only in Meſtminſto- 
| Hall, no Offences out of Middleſex could be: proſecuted at all. 
+ + "Seb, 33. as to the third Point, vis. To what Perſons, and on whit 
Occaſions, Commiſſions of Oyer and Terminer are grantable, it is enacted 
by the Statute of Weſtminſter 2. Chap. 29. That 4 Writ of Treſpaſs, (4 } 
audiendum & terminandum, ) from henceforth | ſhall not be granted before an 
' Juſtices, except Juſtices of either Bench, and Juſtices in Eyre, wnleſs it le %, 
an heinous Treſpaſs, mhere it is neceſſary to provide ſpeedy Remedy, and aur Li 
the King of his ſpecial Grace hath thought it good to be granted. 
Sleek. 34. And'it is farther enacted by 2 E. z. Ch. 2. That Orr: 11 
Tierminers ſhall not he granted but before Juſtices 7 the one Bench or the alle, 


— — — — — — 


' .tv the Juſtices Errants, and that for great Hurt or horrible Treſpaſſes, and of il 
g Aings Special Grace, after the Form of the Statute abovementioned. F 
| a5 Seck. 35. Alſo it is enacted by 34 Ed. 3. 1. J hat Writs of Oy? 15 
| Tr᷑rerminer be granted according to the Statutes thereof made, and that the Fuſtices 
| which, ſball be thereto aſigned, be named by the Court,' and not by the Far) iſ 
| See. 36. It may perhaps be argued from the general Words of thele 
Statures, That no Commiſſion of Oyer and Terminer ought to be granie 
to any, but ſuch Juſtices as are therein mentioned, and on ſuch (peas 
| | Occaſions. And: Sir Edward Coke in his Comment on the * 
: Inſt. 418. Meſtminſter 2. does not ſhew' whether all ſuch Commiſſions in 1 . 
mmeKant to be reſtrained by it, or ſuch only as are of a particular a = 

yet if the Intention of the ſaid Statutes be fully examined, it 2 4 
{onable to confine the Puryiew of them to ſpecial Commiſſions o 0 * 


5 0 
7 
a4 + 4 


Chap. . of Qyer and Termiger. 33 


und Tamiger, granted at the Complaint. of particular Perſons, upon ſome 
ct lajury ſuggeſted to haye been dne to them 3- not only for that ſuch 
1 Commiſlzogs, far. redreſſing of a particular. Grievance at the Suit 


or the Party, ſeem to come more properly and generally under the Notion Ln 


of Wrirs, than general Commiſſions iſſued by the King as the common Dil- 1, 2 & ſupra 
penſer of Juſtice to his. People, without any particular Application ſrom, Sect. 1. 

1 Regard to zuy particular Perſon 3 bur alſo becauſe there may be a Miſe ? 19% 419: 
chief lo the Subject from ſuch ſpecial Commiſſions, which cannot be 

faced from the general ones; for the Party who ſhes out ſuch a ſpecial | 
Commiſion, may therenpon take out a Writ to the Sheriff, commanding, Regiſter 126, 
hip co arcelt the Goods ſuppoſed to be wrongfully taken away, and co „g „o 
| keep them in ſafe Cuſtody till ſome Order be made concerning them, by F. N.B. 71a. f 
de Juſtices aſligned to determine che Matter, which may be very incon- 

venient to the Perſon Sue of: Neither can it be imagined, That 

ir Statute intended to reſtrain general Commiſſions to enormous Treſ- 

paſks, which could not but hinder the due Execution of Juſtice, which 


. th. 4 
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1 
* 


ll 


J 
et requies the Puniſhment of all Kinds of Miſdemeanors, of which ſuch 
y Conmilſiggers are the uſual and proper Judges. But it is reaſonable in- 


deed, That ſuch ſpecial Commiſſions thould not be granted but upon ur- 

gent Occaſions; and accordingly we find Precedents for the ſuperſeding of Regiſter 123, 
gem, where the King has been informed, that he was impoſed upon in 125, 5 
I granting them on a Suggeſtion, that the Injury complained of was of All. pl.zr, 
ch a beinous Nature, where in Txpth it was but a flight inconſiderable Treſ- 


for other Particulars concerning the Proceedings of Juſtices of Oyer and 


6 Janiner, (ee the Chapter concerning Approver, and the Chapter concerning 

0 Ire againſt the Fury. | 7 3 
1 ; 

es 3 2 1 

* . | ; ; | 

| "Om 

ed 


the Court of the Fuſtices of Gaol-Delivery. 
P better underſtanding of the Nature of the Commiſſion of 
—— 8 


1. What ought to be che Form of Won 5 
2. What Juriſdiction the] uſtices authorized by it have by the 


deal. 1. AS to the..Gelt. Point, having already ſhewn that all judi- Chap.1. from 


a i, Commiſſions maſt be agreeable to ancient Precedents, 1 ſhall only $a. 4 . 
bene bes Place. che Furport of the moſt uſual Commiſſion of Gaol (. 
of "ry, which is a Patent in Nature of a Letter from the King to cer- 1M 


whic appointing them his, Juſtices, or tWo or. three of them, of 


A ag either ſuch or ſuch a particular Perſon among them is ef- , loft 45 
ea · ſuch a 7 equired- ro be, and authorizing them to deliver his Gaol, aT romp. u. 
yen to meet at f ol the Ptiſonets in it; for which Purpoſe it commands tbem 

of dat ſuch Place, at the Time which they themſelves ſhall appoint, 


and 


L 


24 


Gaol, and their Attachments before them, at ſuch Day to be appoin. as th 
ed by them. . 4 P17 ſha 


H. P. Co 1 58. 


4 Inſt. 168, 


169. 


Bro. Coron. 
179. | 
12 Co. 32. 


2 Cro. Eliz. 
90, 179. 


Bro. Com- 
miſſion 24. 


I And. 111. 


Fitz. Coton. 


47. IR 
v 1 And. 111. 
112. 


H. p. C. 158. 


4 Inſt. 168. 


28. 
Fitz. Coron. 
47. 


1 And. 111. 


44 Inſt. 169 
H P. C. 159. 
1 And. 112 

and the next 


Ch. Sc. 4. 


Fitz Coron. 
77. 


as ſuch, have no Power to deliver the Gaol of Perſons committed for High 
. Treaſon, perhaps for this Reaſon, becauſe this being a Crime of ſo higt 


f the Courts of the Bock I 
and informs them, That for the ſame Purpoſe the King hath commande 
his Sheriff of the ſame County, to bring all the Priſoners of the lime ay 


Sed, 2. AS to the ſecond Point, viz. What Juriſdiction Juſtices of th 
Gaol-Delivery have by the Common Law; it ſeems to be clear, Tha ſuch. 
they may by Common Law proceed upon any Indictment of Felony of be b 
Treſpaſs, found before other ſuſtices, againſt any Perſon in the Priſon men. 2nd 
tioned in their Commiſſion, and not determined; and therefore thoſe Words one | 


in the Statute of 4 E. 3. Ch. 2. That the Fuſtices aſſigned to deliver the Gu) by t 


ſhall have Power to deliver the ſame Gaols of thoſe that ſhall be indifed len . 
the Juſtices of Peace, ſeem only to be in Affirmance of the Common Lay: Wal 
and herein the Authority of theſe Juſtices differs from that of Juſtices d nf 
Oyer and Terminer, who regularly can proceed only againſt Perſons in * 

dicted before themſelves, as hath been more fully few: in the precedent (Ai 
Chapter, SeZ. 31. 


Seck. 3. But it is ſaid in ſome Books, That Juſtices of Gaol- Delirem wher 


as ſuch, have no Power to take any Indictment; but the common Oyj Whol 
nion, that they have ſuch Power, ſeems much more agrecable to Reaſon; 7 
for ® ſurely it cannot but be implied in their Commiſſion to deliver pt 45 
ſons of their Priſoners, That they muſt have Authority to make ſu 1 


Deliverance by due Courſe of Law, which cannot be without a Prock. 
mation, if there be no Proſecution, or a proper Trial if there be one, i 
Order to which there muſt be an Accuſation of Record, without which 
the Priſoner cannot be arraigned or tried. 1 8 8 

Sed. 4. Alſo ir hath been © holden, Thar Juſtices of Gaol-Delivery, 


a Nature, and againſt the King himſelf, ſhall not be included in the g 
neral Words of a Commiſſion, nor tried without the King's ſpecial Dir 
ction; and this Opinion ſeems to be much favoured by the Freamble of 


the Statute of 3 H. 5. Ch. 7. wherein it is recited, That the Puniſhmen g 1 
counter fei ting Money, (which is a Species of Treaſon,) pertaineth not it a he 
Judges of the Realm, but to the King's Juſtices before himſelf, or to ſpecidl im 15 
miſſioners thereto aſigned; and thereupon it is enacted, 7hat Juſtices of ili 0 
ſhall have Pon er by the King's Commiſſion to he ar and determine the Offence atove 1 
mentioned: Yer the contrary Opinion is not only warranted by very great *. 
d Authorities, but alſo ſeems to be more agreeable ro Reaſon ; for ine mic 
the Words of the Commiſſion are general, and include all Priſoners alike vill 
without any Exception, why ſhould thoſe who are accuſed of Trealon,| 

be conſtrued ro be our of the Meaning of chem more than others? clpe 66 


cially conſidering, That the greater the Crime is for which a Man 1s 7 
priſoned, the greater Hardſhip it is for him to lie under the Terror 0 
Proſecution for it, without being admitted to an Opportunity of coy | 
his Innocence; And the Statute of x Ed. 6. 7. which authorizes er 
quent Commiſſioners of Gaol - Delivery, to give Judgment 17 e 
againſt ſuch as were found guilty before other Commillioners an a 
Delivery, of Treaſon, &c. and reprieved beſore] udgment, _ * Rs, 
poſes ſuch Juſtices to have Power in Treaſon as well as in other eiche 
Sea. 5. gy clear from the Words of the Commiſſion, Ache bn 
Juſtices have nothing to do with any Perſons not in Cuſtody o 0 of 
ſon mentioned in ir, except in ſome ſpecial Caſes ; for if — s . 
thoſe who were Accomplices to the ſame Felony be in ſuch Priſon, 


a . , hto the Cale, 
other Part of them out of it; ſuch Juſtices for the Neceſſity of 25 
2 


Chap. 6. Fuftives of Gadl-Deltvdry. : 25 

 trecelve un Appeal againſt theſe Who ate out of the Priſon, 35 well 21 4 1 b. 
is thoſe who ate in it; Which Appeal after the Trial of, 0 Vi oners, 3 PC 5 
dall de removed into the King's Bench, and Proceſs Tall iſſue from 
thence againſt the reſt: But if choſe our of Priſon ſhould be omitted in 


of . "EY Id 7 be 1 » 13 1 thi . beca | ch. 8 
| ſich Appeal, they could never be pur into any other, becauſe there, ca 
bat he ** Appeal fof one Felofiy. Allo 1 1 1 


4nd © Hale, That fuch Juſtices may teceive, an Appeal b C. D. 


fad both by 5 Stanndford, »g.p.c. 6. 
y Bill again | 
one let to Bail. But I cannot find any Authority in the 


| Try 1 Books; eite 16 
by them fot cliat Aeg ro Wartant this Opinion « for though it be H. P. C. 134. 


400 1 | 2 3 8 a why 4-5 v4 „ „ 6 # » | ; 8 | 

ttve; That the Coutt of King's Bericti ay receive ah Apptal by Bi oy; 
e at one for WItom Bail is filed, às being #5 Caſtodia Mareehalh; ret * 
Dp this ſeems to depend on the particular Uſage of that Court. And | do « 32H.6. 4.2. 


il p - TR 2 r a „„ | kay 3 0 XN 9 H. 4. 2. 2. 
Con, ate looked upon as Priſoners in the Priſon belonging to ſuch 11 . b. 
* Cut, but only ia the Cuſtody of their Surcties, who may 2 chem 2 H. 33 


uherv-ever they pleaſe: However, it ſeems to be agreed by all the Books Fitz Main- 


N Softmeinidned, That ſuch Jaſticts have no mote rd do with one let to br, pic 

* Wainprize, than if he were at large, becauſe fuch Perſon can 6,99 Tue mw Appeal 

„„ LN, 0596 it B. age 1a the, T6wge of bis Soegglg ag 1 
&tain him in their Cuſtody, as will be more fully ſhewn in the Chapter 


P 
/ 
4 


concerning Bail. 


Xa ; 7: 'FY << »- 1 as 3 8 * 4 a 5 1 5 4 8 its 3. a? ".,4 . 

1 Keck. 5. It ſcems clear, That ſuch Juſtices have not only 1 5 7 TR IS 

3 ITE? * 1 15 4833836 WEL e 894 *. = * N w..4-...g, © % 11 3 „ 9. nir. 167. ; 

bich dicharge ſuch Priſoners, as __ their Trial ſhall Farne but alſo Fitz. Coron. 
ulfuch againſt whom, upon Proclamation made, no Evidence ſhall appear +4 


"ED 
to indi} them; which neither Juſtices of Peace, nor Juſtices of Oyer and unn. 
* i ado * „ | | . 5 

$2, 6. Alſo there ſeeins to be no Dotibr, but chat the Juſtices or WEN 
Gol-Detivery may award Execution, againſt ſuch Pies a3 have been ; Jad. 169. 
eutlzwed for Felony before juſtices of Peace. 


Olle: | a , i 4 Ip" 8 13 Rs & } 
le of $8, J. Allo notwithſtanding, the Confmilſion of Juſtices of Gaol- Dyer 205 pl. 
Ne TAE) Ar 8. ö „ | -. VU 5-P 
1 JRlwery de in Stti Tneſs determined after the End: of theic Seffionz yet 18 
* ſt lem to be ſettled at this Day, That they have Power either to order ee £ 
(im: he Exccution ot Reprieve, of the Perfons who have been condemned bes Jur. 126. 
Fill ſors them, | , . 5 3 | — K — 2 1 N 19 dk 7 
WR Se 8. Allo it is ſaid: by ſome, That: the Juſtices of Gael Deliver 
predt may by the Common Law puniſn thoſe who unduly. bail Priſoners, a$ g. P. C. 57.4. 


{ince | 


0 1 * 


alike vill be is Matter, ſince they have certainly ſuch Power by Statute; as 
a. mote fully ſnewm im che folloWing Part of this: Chapter. 

8 5 Vio the' third Point, viz. What Juriſdiction Juſtices of  Gavi-Delivery. 
of 4 4 | 


have by Statute, I ſhall conſider the ſame, 


aring 
uble i. la Relation to Appellees. WE 
Jeath 2. To irregular Bailment of Priſoncts? 
620. 3+ 10 Sheriffs, & r. refuſing to receive” Priſoneis. 
lup 4. To Perſons convitted before former Juſtices, 
2 5- To Oftences ereated by Statute. 
e bit Seck. 9. As to · che felt Partzcular. it id ended ö 28 K 1 Th 
| bo. 9+ s tothe firſt Particular, it is ended by 28 E. 1. That 
ly ! | hy 45 od Proceſs into a Te 79 5 thoſe who 2 be appealed" be- 
0 nan Approver, ag ſhall be more lly ſhewed in the Chapter con · 


&rning ApProvers, 
my N 


H | Ses. 10. 


- 5 85 
2 


ot find it ſai in aity Book, Thiat thoſe who are bailed by any other 39 H6. 27. b. 


H P. C. 158. 


mung of a negligent Efcape ;- but it ſeems needleſs ſtriftly to exa- 25 E. 5-394 
in 


26 


Of the Court of the Book ll 


SeZF. 10. As to the ſecond Particular, viz. The Power 
ces in Relation to the Bailment of Priſoners, it is ed \ 755 K 
cap. 3. commonly called the Statute De fiaibus, That Juſtices of Aſiſe ful 
deliver the Gaols of Counties where they take Aſſiſes, & c. and inquire if Sher 
or any other, have let out by Replevin Priſoners not repleviable, or have offended 


in any Thing contrary to the Form of the Statute of Weſtminſter, 1 Ca 
and whom they ſhall find guilty, they ſhall chaſten and puniſh in all T 0 1 


F. N. B. 251. 
H : 


H. P. C. 158. 
3 Iaſt 169. 


cording to the Form of the Statute aforeſaid. 

Sect. 11. But this Statute mentioning only Juſtices of Aſſile, it 
7 perhaps be queſtioned, whether it is to be extended by Equity, to 
N N of Gaol · Delivery by ſpecial Commiſſion, not being Juſtices of 

ile. 

„eck. x2. However, it is enacted by 4 Ed. 3. cap. 2. That Juin 
aſſigned to deliver Gaols, ſhall have Power to enquire of Sheriffs, Gul, 
and other in whoſe Ward Perſons indicked before Wardens of the Peace ſhall, 


| if they make Deliverance, or let to Mainprize any ſo indicted, which le wt 


mainpernable, and to puniſh the ſaid Sheriffs, Gaolers and others, if they a 
Thing againſt this Act. 9 35 88 4 5 n 
Sees. 13. It is obſervable, that this Statute ſaith only in geber, 


That ſuch Juſtices ſhall have Power to puniſh the Offenders therein men 


S. P. C. 99.4, 


ex preſſed. 


| Fuſtice of t 


tioned, without ſaying, That they ſhall puniſh them according to the 
Form of the Statute of Weſtminſter 1. as the abovementioned Statute 
de finibus does; yet it is ſaid, That they may puniſh them according to 
the Form of the ſaid Statute of Weſtminſter, as much as if it had been 
Seck. 4. Alſo it is enacted by 1 & 2 Ph. & Mar. 13. That if an 

e Peace of the Quorum, or Coroner, ſhall offend againſt the Pur 


view e, the ſaid Statute, either as to bailing Priſoners, or taking their Examini- 
tions, or the Information of thoſe that bring them before them, or not putting lt 


ſame in Writing, or not certifying them to the next Gaol-Delivery, or not putting 


in Writing the Evidence given to 4 Fury on 4 Coroner's Inqueſt of Murder 9 


Manſlaughter, or not binding over material Witneſſes againſt Perſons accaſed if 
Felony, to give Evidence at the next general Gaol-Delivery , or not «lt 


Hing ſuch Evidence, and alſo ſuch Recognizances, & c. the Juſtices of bu. 


Delivery of the Place where ſuch ry ſhall be committed upon due Prof thitt 
4 


of by Examination before them, ſhall for every ſuch Offence ſet ſuch Fine a it) 


all think meet, & c. | 
Sec. 15. As to the third Particular, viz. The Power of ſuch Juſtics 
in Relation to Sheriffs, &c. refuſing to receive Priſoners, it is enacted h 
4 E. z. cap. 10. That Juſtices of Gaol-Delivery ſhall puniſh Sheriffs and Gain! 
refuſing to take Felons into their Cuſtody from Conſtables and Townſhips, mithait 
being paid for ſuch Receipt, | 
S:&F, 16. As to the fourth Particular, viz. The Power of ſuch [ur 


H- 


ſtices, in Relation to Perſons convicted before former Juſtices, i ; 


enacted by x Ed. 6. cap. 7. That where any Perſon or Perſons ſhall be fun 


wilty of any Treaſon or Felony, for the which udęment of Death ſhould or 9 
pg & 2 ' reprieved Rita without hens 4t that Time ow 
againſt him, her, or them ſo found guilty, thoſe Perſons that at an) T 
hereafter, ſhall by the King's Letters Patent be aſſigned Juſtices 10 deliver i 
Gaol, where any ſuch Perſon or Perſons found guilty ſhall remain, ſhall have = 
Power and Authority to give Judgment of Death againſt ſuch P erſon ſ K. fon 
guilty, and reprieved, as the ſame Juſtices, (before whom ſuch Perſon 0! 45 1 
was or were found guilty,) might have done, if their Commiſſion of 04075 
very had remained and continued in full Force and Strength. 4 

| 1 ee 


Chap. 6 Fuſtices of Gaol-Delivery. = ., 


5-2, 17. It hath been holden, That this Statute extends not to . 8317 . 
comidtions before Juſtices of Oyer and Terminer, not only becauſe Convi- SE” 
4ions before Juſtices of Gaol-Delivery only are mentioned, but becaule 
"he Proccedings before Juſtices of Oyer and Terminer, after the Oyer deter- 
mined, ought to remain in the King's Bench, and the Records before the 
Juſtices of Gaol-Delivery with the Cuſtos Rotulorum, | 
Seck. 18. Alſo it ſeemeth, Thar ſince the Statute ſpeaks only of Per- 
ſons reptie ved before Judgment, it gives ſubſequent Commiſſioners no Daliſoa 2. 
Mannet of Power over Perſons condemned by former Juſtices; and 
| therefore it hath been holden, That if a Perſon condemned by former 
Juſtices, plead a Pardon before their Succeſſors, they have no Power to 
allow it, but that the Record ought to be removed by Certiorari into the 
* Bench, and the Priſoner alſo by Habeas Corpus, and that there the 
Padon ſhall be allowed or diſallowed. And from the ſame Reaſon it ſeems 
S to follow, That ſubſequent Juſtices have no Power from this Statute to Quare Dy. 
uud the Execution of Perſons condemned by former Juſtices, and re- 65. P! 4 
prieved by them: But if Judgment had not been given by the former 
Juſtices, there is no Doubt but that che ſubſequent ones might by force 
of this Statute, have allowed the Pardon, or given Judgment, and award- 
ed Execution, &c. as the firſt might have done. Alſo ir hath been ad- 
judged, That not only ſuch ſubſequent Juſtices as are authorized by the 
lame King by whom the former were commiſſioned, bur alſo that the co. 31. b. 
Juſtices of the next King have the like Power by Virtue of this Statute. Daliſon 20. 
SF, 19, As to the fifth Particular, viz. The Juriſdiction of Juſtices of 
Gaol-Delivery in Relation ro Offences created by Statute; By 33 H. 8. 9. 
Pa. 20. They may puniſh thoſe who keep unlawful Gaming-Houſes, 
or ule unlawful Games. By 5 Elis. 9. Par. 9. They have Juriſdiction 
orer Perjury and Subornation of Perjury againſt the Form of that Statute. 
by 8 Elis. 3. They may puniſh thoſe who tranſport Sheep alive. By 
23 Lliz, 1. Par. 9. They may enquire of, hear and determine Offences 
g:inlt that Starute in not coming to Church; and generally they have 
the like Power in other Statutes, creating new Offences, which it would 
be too tedious particularly to ſet down in this Place. „„ 
As to the fourth general Point of this Chapter, viz. In what Place Juſti- 
| Ces of Gaok-Delivery ought to hold their Seſſions, it is enacted by 

6 Ric. 2. 5. That Fuſtices aſſigned to take Aſies and deliver Gaols, ſhall hold 

thei Seſtons in the principal and chief Towns of every of the Counties where the 

8 of the ſame Counties were then holden, or hereafter [honld be holden. 

or other Matters relating to theſe Juſtices, ſee Chapter 7. concerning 
lofts of Affe and Niſi Prius, and the Chapter concerning Proceſs. 


28 


§. P. C. 57. b. 
Raym. 355. 


H. P. C. 164. 


12 Co. 32. 


| lowing Part of this Chapter, by which it is declared, That no Judges 


S. P. C. 57,58. 


bert, fol. 32. and to Mr. C rampta s Treatiſe concerning the Juriſdict ia of Curt, 


commonly called the Statute de finibus, cap. 3. That Juſtices aſſigned t tut 


Of the cure of the Fuſlices Book ll 


— 


Fu 
= BY K 1 
Of the Court of the Fuſtices of Aſſiſe and Niſi Prius . ts 
8 | | 3 natu 
See. 1. THE Power of Juſtices of Aſſiſe, whether as fuch = 

| : „ wi „dt as ſu- | 
2 ſtices ef Vi Prius, in Relation to ctiminal Matters, Ne + 
Wholly on Statute, i ſhall only take Notice of the principal Branches of a 
their JuriſdiQion of this Kind, given them by ſeveral Acts of Parianen; A ne 
and for more particular Inquiries concerning their Authority in other Cal, Gac 
and the Nature, Extent, and End of their Commiſſion ſhall refer the der | Ar 
der to Sir Edward Cobe's 4th Inſtitute, fol. 158, &c; and to his 121) B+ - 


fol. 204. &c. 


The woſt conſiderable Parts of their Juriſdiction in criminal Manes 
proper to be conſidered in this Place, arc fuch as relate, 


1. To the Delivery of Gaols. 
2. To Counterfciters of Money. 
3. To Appelices. | 5 
4: — Maintainers, and other Offenders of the like 
ature, | | 28 | | 
3. To Offences of Sheriffs, Gaolers, and other Officers. 
6. To capital Offences tried by Writ of Vi Prius. 
7. 33 1 for which fach Juſtices of Aſſiſe may be com: 
ſons | | 


Stef. 2. As to the firſt of theſe Particulars, & is erated by 27 Eli 


Aﬀiiſes, in every County. where they do tale Aſfiſes, as they be appointed inc 
nent aftex the A ſſifes taken. in the Shires, ſhell remain both- together if thy l. 
lay; And if one of them be a Clerk, then one of the moſt: dre Fntghts of 
the Shire being aſſociate t0. him that is & Layman by the King's Writ, ſhall aller, 
the Gaels of the Shires, as well within Liberties as without, of alf Mann f 
Priſoners, after the Form«of the Gaol-Delivveries of thoſe Shires, before times uſed. 
And the ſame Juſtices ſhall inquire then, if Sheriffs or any other have let out by | 
Replevin Perſons not repleviable, c. _ 

Seck. 3. Allo it is recited by 2 Ed. 3, 2. That Offenders had been great) 
encouraged, becauſe the Fuſtices of Gaol-Delivery and of Oyer and Terminel, 
had been precured by great Men againſt the Farm of the ſaid Statate of 27 4 
and thereupon it is enacted, That ſuch Fuſtices fa not be made againſt the Fon 
of the ſaid Statute. 

Sec. 4 Ir ſeems to have been the moſt general Opinion in the Con 
ſtruction of the abovementioned Statute of 27 EA 1. That the Puri“ 
of it extends only to Caſes of Felony ; and this is farther confirmed ö 
the Recital! of the Statute of 3 H. 5. ſer forth more at large in the fol 


but thoſe of the King's Bench, or ſpecial Commiſſioners, have Powe! of 
puniſh Counterfeiters of Money. Allo it is argued, That the Purrier 
I 


ike 


t Interpretation, inconſiſtent with the 44 infra 
ect. 9. 


Ine er mmiſſion to deliver Gaols of the Priloners Vide ſupra 
armed only, with, a general Commiſſion to deliver G . cap. 6. le &. 


Hack. 5. It ſeems to be the general Opinion, That Juſtices of Aſliſe, H P. C. 164. 
3 ſuch, by force of the ſaid Statute of 27 E. 1. may deliver Gaols with- 3 
out any ſpecial Commiſſion for that Purpoſe ; and this ſeems to be moſt 126. 


zerecable to the Purview of the {aid Statute, if ſuch Juſtices be Laymen ; yer 99. pls 


ower of theſe juſtices See the procte 


in Relation to Counterfeiters of Money, it is recited by the Stature of gen Cet, 


ta, 7. 17 clear from the manifeſt Purport of this Statute, . That 8. P. C. 58. 
Juſtices of Affiſe can claim no Power ſrom it over any of the Offences U F. C164. 
therein mentioned, without a ſpecial Commiſſion for ſuch Purpoſe ;. but this 

atute being wholly in the Affirmative, and no way intended to abridge 
ut inlargo the uriſdiction of ſuch Juſtices; It ſeems clear, That if they had 
85 ority a Juſtices of Gaal-Delivery, by Vertue of the abovementioned | 

mute De finibus, without any ſpecial Commiſſion, to deliver Perſons in 
Priſon tor luch Crimes, (which Queſtion is more fully handled in' the pre- ours EN. 4. 
eedent Part of this Chant 85 he n il 70 4 * 820 8 $ We Þ af Cro. Jur. 136, 
Katte e this Chapter) they may (till lawfully proceed upon the ſaid 

en the fame Manger as before. OE 2. 
Ali in 1p, 08.40 the third Particular, wiz. The Power of Jaltices of 

ed the. Scare 5p, PPeliees, it is enaRted by 28 Ee 1. commonly cal- 
r b F , That le Jolle may, award Frocth ihe any 

Conni) againſt erſens appealed by Approvers, and proceed gain them, &c. 


(. 
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30 
Dyer 99. 
oe 8 
12 Co. 32. 


not by Force of thaſe general 


22Pd. 4 19.4. 
Bro, Appeal. 
113. 

4 Inſt. 159. 


Dyer 99. pl. 
62. bs 4 


| 3H. 7. ch, 1. 


13 Co. 32. 
4 Inſt. 159. 


ders of the like Nature, it is enacted by 28 Ed. 1. commonly calle 


Furies, award 


bave Commiſſions to inquire of Maintainers and common Embracears, fc. 


Regiſter 188, 


Seel. 13. And it is farcher enacted 32 H.8. ch. 9. That the J, 


pad: againſt unlawful Maintenance, Champerty, Embracery, Kc. of Juſtices of 
TI fle 


rh 
Thar they.do jt ky Veet 
it ſeems,” that i 
. proceeded apainſt ' way of Appeal commenced before them, as ye! 
e 


in this Senſe, Thar Juſtices of Aſſiſe ma 
' bery by the Commiſion of Gaol-Deliye)) 
ſaid Statute De Fnibus, in relpe& whereof they ſeem to hays all the 


beſery 17 v7 Alle, Inqueſt or Fury ſhall paſs, may * and din, 
1 e 5 a ; m 


. 
3 


Of the Cate of the Fufticss Bog H. Ch: 


7 Þ „ 1 1 tat 4 "3 "fry ; 7 TP” on * 29 what Warr t 4 i. f 
ces of Aſiſe hold Phe of 30, Appeal of Robbery; am. it is 1 =4q 
0 '® ab 
: nt 
b 00s 


| the Commiſſion pf Gaol-Delivery : 
t ought get to be intended to be the Meanin . Bt 5 
11 6 g 2 N tres > ene * RT E Meanj of t I 
Foe Thar 1 87 of Aſſiſe have no Juriſdittipn' as to by Frome os 
abhery, withour an expreſs Commilſiqn of Gaol-Delivery 3 for ſince . BAN 5 


ſtices of Aſſſle. as ſuch, have Power by che abovementiongd Sue BA Conn 


* 


* 4 


of the Gaol - Deliveties ꝙ 


5 „ Looks M 3 13 | 47 . . 
De finibus to deliver Gagls of all manner of Priſqngrs, after che Forn Crron 


the Shures wherein they fit, why ſpould th 
| Words deliver fach Gaul of Perſoy 
s of thoſe proceeded againſ: by way of Indictment, as it ſeems to 
be taken for granted in other Books that they may: And therefor 
it ſeems to be reaſonable to take the abovementioned Report of y 
hold Plea of Appeals of Rob- 
very, given them implicitly by th 
Power of Juſtices of Gaol-Delivery, whether given them by the Common 
Law or by Statute, as fully appears from what immediately follows the 
abovementioned Paſſage in the ſaid Report, wherein it is ſaid, That the $- | 
tute of 2 or 3 H. 7. gives Juſtices of Aſſiſe the Power by expreſs Wards 
as to Appeals of Death; bur it is certain, that the ſaid Statute of H- 
does not expreſly mention Juſtices of Aſſiſe, but ſaich only, That the 
Wife, Ce. may commence an Appeal before the Sheriff and Coroners, ot 
before the King in his Bench, ot Juſtices of Gaol - Delivery; and jet it i 
holden in the laid Report, That this Statute expreſly extends to Juſtice 
of Afliſe ; from which it ſcems manifeſtly to follow, That ſuch Juſtices 
15 taken to be included under the general Notion of Juſtices of Gaol 
eng. F Ber” 
| .. 7 o. As to the fourth Particular, viz, The Power of Juſtices 
of Aſſiſe in relation ro Conſpirators, Maintainers, and other Offer 


Articuli ſuper chartas, ch. 10. That Fuſtices aſſigned to take Aſſiſes, when they 
come into the Cquntry to do their Office, ſhall upon every Plaint madt uno them of 
Conſpirators, 750 Iaformers, and evil Procarers of Dozens, Aſſes, Inqueſts, ul 
rd Inqueſts thereupon without Writ, and ſhall 45 Right to the lui. 
tiffs without Delay. And ir is farther enacted by 4 Ea. 3. 11. The the Jt 
ces of "Aſſſe, mhenſoever they come to hold their S:ſſons, or to jake Inqueſs vpon Nt | 
Prius, ſhall inquire, hear, and determine,” as well at the Suit of the King . 
at the Suit of the Party, of Maintainers, Bearors, Conſpirators, Sic. And the el 
ordained by 20 E 3. 6. by which it is enacted, That ſuch Fuftice fr 


Seck. 11. Alſo it is enafted by 5 E4. Fl 10. That the Fi 


23 . 2 Ec,» , ; f they Party ” 
mine the Offence of any Juror in taking Money of either Party, &c. . %, . 
| Se. 12. But it is ordained by 38 Ea. x 5 Tha wo whe, 
inquire of Office of the ſaid” Offence, but only at the Syit of the Tap 


other, &e. © 


ER | 10 1 . . 247 þ : > within 17: 
ſtices of 4 iſe of every Circuit within this coin, and of parth 21 1 
7 Dominjons, ſhall in every County within Wer eee of all, other 


Cauſe open Proclamation. to, be made, as well of the ſaid Stame, as 9 


* 


gc, . As to dhe fifth Parceular, 2/4; The Fower 
r 46.00. 0 


* 


| TC. But. 
aſſſe in Relation to the Offences of Sheriffs; Gaolers, and other Offi- 
cers, it is enacted by 20 Ed. 3. 6. That Juſtices of Aſſiſe ſhall have Commiſ-- 
um (fcient to inquire of Sheriffs, Eſcheators, Bailiffs of Franchiſes and their 
Miniſters, and of the Gifts which they take to execute their Office, &c. 
5:4, 15. Allo it is enacted by 23 H. 6. 10. That Fuſtices of Aſſiſes in their 
$ ſs, ſhall have Power tp gnquire, bear and drtur mine of Office without ſpecial 
Cammijſion, of and upon all Sheriffs, Under-Sheriffs, Clerks, Bailiffs, Caolers, 
Croners, Stewards, Bailiffs' of Franchiſes, or any other Officer or Miniſter doin 
cntrary iy the ſaid Statute, as by extorting Money for tht .amvitting of an Fray 
o ſbewing Eaſe or Favour to thoſe who ſhall be arreſted, or by admitting Perſons 
to Ball, or denying them the Benefit of it, contrary to the Form of the ſaid Statute. 


| $4, 16. Aldo it is cnafted by 1 H. 8. 7. That Juſtices of dfyſe, and of 


r Sa. for 


the Peace, ſhall have Authority to inguire of and determine, as well by Examing- 
0 tion as by Preſentment, the Defaults of Coroners in not taking an Inqueſt without 

. Fr o Reward, an the View of the Bach of am Perſon lain by Miſad venture. 

ie S#, 17. As to the Sixth Particular, viz, The Power of Juſtices of 


— 
CÞ 


Aſie, in Relation to capital Offences tried by Writ of Nift Pring, it is 


” 5 S 


ad Jwries, ſhall be taken by the King's Writ of Niſi Prius, Jhall hate Power in 
al the Caſes of Felony aud Treaſon, to give their Fuagments, as wall where a 
Man is acquit of Felony or ef Treaſon, as where he 1s thereof attaintcd, the Day 
and Plue where the ſaid Inquifitions, Ingueſts, and Furies te fo taken, and then 
frm thenceforth to award Execution to be mag: 4y Farce of the ſame Fudgments. 


We determined before Juſtices of Nift Prius, it {ſeems nece! 
2 that Juſtices of Ny Prius ſhall have ſuch Power ſince the ſaid 
mag «4 H. 6. Aud from the ſame Reaſqning it ſeems alſo to 
n luch Juſtices may give Judgment | for che Damages; but 
17 * t Experience hath over - ruled it to L e 
of anc. 7 A830 the. ſeventh Particular, viz, For what Counties Juſtices 
le may be commiſſioned, it is enacted by 8 Ric. 2. 2. That no Man 


my bal, in his own Country... . 1 Wa dog Eyes 
20. Allo it is enacted b. 2 H. 8. Ch. 24q- That n ice, 
ur ther. Man learned in the Laws 7 a x 4 
J 


fo ah fa #f 1001. Re. Provided that the ſaid AG (hull nat exten te am Fer- 
Mir, She 11 Clerk of Aſpſes, and Aſſociate to any Juſtice of. Ae, ner io a 
rell ey Recor der, Steward, Bailiff,  Semter, or other Officer being born of 
Moe 05 % am City, Borough, or Town within this Realm of England, &c. 


uſtice⸗ ; . I f 
ene Bene * 1 A2 Bench for taking, hearing, or determining Aſſiſes in the 


| her, nor to the Juſti ce. Clerłs, of Clerk of Aſſes 
f , ices, JRILICE-QICTRS ert 0 3 
" the Dutchy and County Palatine of nt IP i | 6 HAP. 
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enafted by 14 H. 6. 1. That the Juſtices before wham Inquiſitians, Inqueſts Raym. 36). 


Ke. 18. In the Conſtruction of this Statute it hath been holden, 22 £4.4 19.4 


| L. o ſol- 4 Inſt. 4660. 


22 Ed. 4. 5,4 
zjoEd 4 4 5 


Bro. 1 


3 
if Lov ſhall be from thencefarth Juſtice of 4ſpſes, n of the comman_ Delive- | 


7 | this Realms, all ule, nur exerciſe the Of- 
14 Iubice of Aﬀiſe within any County vherc ale 74 ene e dub i : + 
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; Of the Court of Seſſions of Fuſtices of Peace 4 

EEORE I come to conſider the Nature of the Court. 1 

1D of Jaftices'of Prace, I ſtall premiſe, Co 5 of Seſſion 0 

1. In what Manner Conſervators of the Peace were provided by | C 

che Common IWW. 5 i 

: 2. In what Manner Juſtices of Peace have been ordained by the (+ he 

* VvVeral Statutes concerning them. 5 Ry” hs 

23. How they are to be commiſſioned in Purſuance of thoſe Statures bis 

4. Whar is moſt obſervable from the ſaid Statutes and Commiſſions * 

As to the firſt Point it ſeems, that Conſervators of the Peace by the e 

Common Law, were of two S0rts 3. 

1. Thofe who in reſpect of their Offices had Power to keep the Peace, K 

bdaut were not ſimply called by the Name of Conſervators of the 5 

5 I f Peace, but by the Name of ſuch Offices. e | 

2. Thoſe who were conſtituted for this Purpoſe only, and were fimp!y _ 

aulled by the Name of Conſetvators or Wardens of the Peace. Na 
Limb B. 1. ' Se@F, 1. And firſt of thoſe of the firſt Sort, of which the Kings M. 
Dad ch.  jelty is certainly the Principal, from whom all Authority of this Kind v3 
- bBro. Recog. Originally derived, and who ſtill continues to have the ſame in his on 
nizance 14 'Perſof ; yet it is ſaid, Þ Thar he cannot rake a Recognizance for the keep 
Date ch. f. ing the Peace, becauſe it is a Rule in Law, that no one can take a) 
© Lamb B. 1. Recognizance; who is not either a Juſtice of Record, or by Commillon; 
ch. 3. ., 'alfo it ſeems certain, That © no Duke, Earl, or Baron, as ſuch, hate 

76-02-12 1 Authority to keep the Peace than mere private Perſons. 

2 Pit. Ch. 2.  Se&. 2. The 4 Lord Chancellor or Lord Keeper of the Great Seal, 

_— B. 1 the Lord High Steward of England, the Lord Marſhal, and Lord High 1 

Ces, b. Conſtable of England, and every Juſtice of the King's Bench, and, 28 Las 

*fome ſay, the Lord Treafurer, have, as incident to their Offices, a general tors 

' Authority to keep the Peace throughout all the Realm, and to 2% x 

Proceſs for the Surety of the Peace, and to take Recognizanecs for it * 

Aud the Maſter of the Rolls hath alſo the like Power, either as incident 8 

to his Office, or at leaſt by Preſeription. 4% hald 

© roH.6. Jb. Sec. 3. Alſo every © Court of Record, as ſuch, 'hath Power [0 4 uſu 

Lamb B. 1. "the Peace, within its own Precincts, as hath been more fully ſewn, C „ 

Se. 15. And tlie Juſtices of Gaol- Delivery may rake Surery of the 10 ceiy 

from a Priſoner before them, who was committed for not finding " 5 

Dei? A | LA — chin 

„inn GH." Prad 


899 aq 
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wi, 4. Allo every Sheriff is 2 principal ( ConGgrvator of the Peace * Lanb. f. a 
8 within bis County, and may wirhout Doubt, ex Offcio, award Procels of nf, „ U 
che Peace, and take Surety for it; and it ſeems che better b Opinion, 4 
That the Security ſo taken by him is by the Common Law looked on Cro, Car. 26. 
3 2 Recognizance or Matter of Record, and not as a common Obliga- 8 
lgation, or Maxter in Pais only ; for that it is taken by him by Vertue F.N.B. 81.9. 
ok the King's Commiſſion, by which he is intruſted with che Cuſtody = 98 5 
ol the County, and conſequently has by it an implied Power of keeping CERT l. 
the Peace within ſuch County; and it is a general © Rule, That whatſocver Ch. 13. : 
is done by Vertue of the King's Commiſſion oughr to be taken as a Mar Quers Pro. 


ons tet of Record. = 4 | | | | | — 4, 
v, 5. Alſo every 4 Coroner is another principal Conſervator of the 6.1% 
Peace Within the County of which he is a Coroner, and may certainly , Sev the Packs 
id ay Perfon to the Peace who makes an Afﬀeay in his Preſence ; But 9 E. 4. 30-6. 
it ſeems the better Opinion, That he has no Authority to grant Proceſs for *” * 
A the Peace; and it ſeems clear, That the Security taken by him for the * Cromp. 6. 
keeping of the Peace, (except only where it is taken by him as Judge of _ — 


N h. 3. 
tes kisown Court for an Affray dene in ſuch Court,) is aot to be looked on : 
on u Recognizance, but as an Obligation; becauſe it is not taken by one % g. it 


who acts as a Judge of Recerd, or by the King's Commiſſion, as all © Re- Lester b and 
the coguizances Qu ht ro be, = N ps | | 2 S. 4 Letter b. 
Set, 6, Aflo every High and Petit Conſtable are by the Common Compt. 6. b. 
Lay Conſervators of the Peace within their ſeveral Limits, and may take Eo 
ſuch Order for the keeping of che fame, as hath been more fully fhewn, 


. B. 1. Ch. 63. S. 13, 14, G. 5 
| Kcondly, Conſervators of the Peace by the Common Law, who 

1 were conſticured for that Purpoſe only, and were (imply called by the 
Name of Conſervators or Keepers of the Peace, were of two Kinds: 

4 1. Ordinary. 1 

2 2, Extraordinary. 

*. Thoſe of the firſt Kind were either, 

fon; ä 


1. By Tenure, or 
2. By Election, or 
3. By Preſcription. 


have 


Seal, 
High 
d, a$ 
meld 


Nes 7. Conſervators of the Peace by Tenure were thoſe who held Lamb B. 1. 
0s of the King y :thjs Service, among orhers, of being Conſerva- Ch. 3. 


1 tars of the Peace, within ſuch a Diftrict. * 
for it F An 8. Conlarvators of the Peace by Election, were thoſe who were L. mb B. i. 
ident 22 bo luch Office in Nurſuance of the King's Writ to ſuch Purpoſe, Ch. 3. 
ha N. Sheriffs anciently were and as Coroners ſtill are,) by the Free- 
\ keep yr of a County in the County-Coprt; after which EleRiop it was 
Ch. 1 — ot the King to {end another Writ to the Perſons fo choſen, com- 
Peace — ing them diligently to attend their ſaid Office till they ſhould re- 
g ſoch "c Command from the King to the contrary. ns Ns 


Sed. £ 1 
del. 9. Conſervators of the Peace by Preſcription, were thoſe wle 
ow 0. Power from an immemerial Uſage 1 = wo and their ——— ; 
9 W Anceſtors, or thoſe whole Eſtate they had in certain Lands, 40 
ui Er e like Power, which wholly depended upon ſuch Ulage both "25 % T6 
» EXENt, and the Manner in which it was to be exerciſed: . 


K Sed. 10. 


| G7. 3 


i 
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221 EA. 4: 


114. b. | 
DoRor and 
Scudcur B. 1. 
Ch. 7. 


c Dalt. B. 10 


F 


Crompt 6. b. 


N Lamb. B. 1. 
Ch. 3. 


Of the Court of Seſſions Book II. 


Seer. 10. It is 2 queſtioned indeed by ſome, Whether any ſuch Poe: 


can be claimed by Ulage? Yer if the Power of holding Pleas and ever 
Courts of Record, which of are fo high a Nature, and imply a Power of 
keeping the Peace within their own Precincts, may be claimed by Ulage 


as ir ſcems to be ® certain, that they may; it ſeems ſtrange that the bit: 
Authority of keeping the Peace in-a certain Diſtrict may not as well be 
claimed by ſuch Uſage. © 

Sect. 11. It © ſeems, That the Power of ſuch Conſervators of the 
Peace, whether by Tenure, Election, or Preſcription was no greater thn | 
that of Conſtables at this Day, unleſs it were enlarged by ſome (pecial 
Grant or Preſcription. „„ 
Seck. 12. The extraordinary Conſervators of the Peace were Perſons 
ſpecially commiſſioned, in Times of imminent Danger either from Rebel 


or foreign Invaders, to take care of and defend ſuch a particular Diſtid 


committed to their Charge, and to preſerve the Peace within the Limits 


of it ; and theſe had Power to command the Sheriff with his whole at 
to aid and aſſiſt them. 3 5 

Set. 13. And now I am in the ſecond Place to ſhew, in what Man. 
ner Juſtices of Peace have been ordained by the ſeveral Statutes concern 


ing them, the firſt whereof is 1 Ed. 3. Ch. 16. which is in the following 


Words, For the better keeping and Maintenance of the Peace, the King millth 
that in every County, good Men and lawful, which be no Maintainers e Fri, 
or Barretors in the Country, ſhall be aſſigned to keep the Peace. 

Sed, 14 And it is farther enacted by 4 Ed. 3, 2. That there ſal le 


_ aſſigned good and lawful Men in every County to keep the Peace; and at the Time 


7 the Alignments mention ſhall be made, that ſuch as ſball be indidted or taken 
y the ſaid Keepers of the Peace, (hall not be let to Mainpriſe by the apt not 
by none other Miniſters, if they be not mainpernable by the Lam; nr that ſuch 


as ſhall be indicted, ſhall not be delivered but at the Common Law. And tht 


Juſtices aſſigned to deliver the Gaols, ſhall have Power to deliver the ſum: Gas 
of thoſe that ſhall be indicked before the Keepers of the Peace; and that the ſail 


Keepers ſhall ſend their Indict ments before the Fuſtices, &c. 


| Paſs or Offence ; and to 77 them to be impriſoned and duly puni 


Seck. 15. And it is farther enacted by 18. Ed. 3. 2. That two or three of 1 
beſt Reputation in the Counties, ſhail be aſſigned Keepers of the Peace by the ling 
Commiſſion. And at what Time need ſhall be, the ſame with other wiſe and 
learned in the Law ſhall be aſſigned by the King's Cammiſſion, to hear and deter- 


mine Felonies, and Treſpaſſes done againſt the Peace in the ſame Counties, and it 


inflict Puniſhment reaſonably according to the Law and Reaſon, and the Mam | 
of the Deed, 555 1 
Seck. 16. And it is farther enacted by 34 Ed. 3. 1. That in even) ol 
of England, ſhall be aſigned for the keeping of the Peace, one Lord, and wil 
him three or four of the moſt worthy in the County, with ſome Learned in * 
Law, and they ſhall have Power to reſtrain the Offenders, Rioters, 7 a 15 
5 i their I. 

Barretors, and to purſue, arreſt, take and chaſtiſe them gps: | 1 arr g 
the Law and Cuſtoms of the Realm, and according to that which to 1 75 
ſeem beſt to do by their Diſcretion and good Adviſement ; and alſo to inform #1 


and to inquire of all thoſe that have been Pillors and Robbers in the Parts beym 


wh ; th | 
the Sea, and be now come again, and go wandering, and will not labour 4 
were wont in Times paſt; and to take and arreſt all thoſe that they m4) 175 25 
didtment, or by Suſpicion, and to put them in Priſon, and to take of all t | ws ? 
be net of good Fame, where they ſball be found, ufficient Surety and Main} F 


their Good Behaviour towards the King and his People, and the other duly to puns 


| 14, 
to the Intent that the People be not by ſuch Rioters or Rebels troubled nor ending 


2 
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ur the Place blemiſted, nor Merchants nor other paſſing by the Highways of the 
Ream difurbed, nor put in the Peril which may happen of ſuch Offenders; and 
40 to hear and determine at the King's Suit, all Manner of Felonies and J. reſpaſſes 
r in ile [ame County according to the. Laws and Cuſtoms aforeſaid. T6 
v2. 17, And it is enacted by 17 R. 2. 10. That in every Commiſſion of the 
Pure through the Realm, where need ſhall be, two Men of Law of the ſame County 
where ſuch Commiſſion ſhall be made, ſhall be aſſigned to go and proceed to the 
Neliverance of Thieves and Felons, as often as they ſhall think it expedient. 
gad. 18. And it is farther enacted by 2 H. 5. Stat. 1. Ch. 4. J hat the Juſti- 
100 Peace in every Shire named of the Quorum, (except Lords, and the Fuſtices of 36 Ed. 3. 12. 
her Bench, and the Chief Baron, and Serjeants at Law, and the King's At- 1 B 4. 
ung for the Time that they ſhall be occupied in the King's Service,) ſhall be re- S 123. 
fant in the ſame Shire, and ſhall make their Seſſions four Times by the Tear, viz. | 
In the ſyſt Week after Michaelmas, Epiphany, Eaſter, and the Tranſlation of 
&, Thomas the Martyr, and oftner if Need be, and that the ſame Juſtices hold 
their Seffons throughout England in the ſame Weeks every Tear. 
Sed. 19. Allo it is enacted by 2 H. 5. Stat. 2. Ch. 1. That Juſtices of 
Prace [hall be made in the Counties of England, of moſt ſufficient Perſons dwel- 


ling in the ſame Counties, by the Advice of the Chancellor and of the King's Coun- 


0 {, nithout taking other Perſons dwelling in foreign Counties to execute ſuch Ofice, 
1 except the Lords and the Fuſtices of 2102 to be named by the King and his Coun- 


a; and except ail the King's Chief Stewards of the Lands and Seigniories of the 
Duch of Lancaſter, in the North Parts, and in the South, for the Time being. 


be S. 20. Alſo it is enacted by 1 Mar. Seſl. 2. Ch. 8. That no Perſon Crompt. 121. 
me having or uſing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Office 
un of 4 Juſtice of Peace, by Force of any Commiſſion or otherwiſe, in any County where he 
107 ſhal te Sheriff, during the Time only that he ſhall exerciſe the ſaid Office, or Sheriff- 
0h riet: And that all Acts done by ſuch Sheriff by Authority of any Commiſſion of 
the the Peace, during the Time aboveſaid, ſhall be void. | 3 
ul SZ, 21. Alſo there are many other Statutes concerning the Power of 
lid Juſtices of Peace, all of which it would be endleſs to enumerate ; there- 
lore ] have only taken Notice of thoſe which concern their Authority in 
th general; and for thoſe which concern the particular Branches of ir, 1 ſhall 
2 refer the Reader to the Books which treat principally of this Subject. 
and Sed. 22, As to the third Point, viz. In what Manner Juſtices of the 
ten. Peace are to be commiſſioned in Purſuance of the ſeveral Statutes con- $ lon. 177. 
10 ing them; it is obſervable, That the Commiſſion of the Peace hath Ch. 9. Rs 
8 oſten been altered in ſeveral Reigns, and that the preſent Form of it was 


lettled by the Judges about the thirty · third Year of Queen Elizabeth, and 
in dubſtance as followerh : - . WR 


110 Sta, 23. Beginning with a Salutation from the King to the ſeveral 
th Perſons named in it, it afterwards aſſigns them and every one of them, 
ther jointly and ſeverally the King's Juſtices, to keep the Peace in ſuch a 
re | any; and to cauſe to be kept all Statutes made for the Good of the 
1 _ and quiet Government of the People, as well within Liberties as 
G 95 wut; and to puniſh all thoſe who ſhall offend againſt any of the ſaid 
. tes; and to cauſe all thoſe to come before them, or ſome of them, who 
Mr 1 eaten any of the People as to their Perſons, or the burning of their 
i K a in order to compel them to find Surety for the Peace or Good 
| 10 a and if they ſhall refuſe to find ſuch Surety, to cauſe them to 
. of 8% . Lept in Priſon till they ſhall find it. EE. 1 
4 hs of, Ihen it goes on and aſſigns them, and every two or more of 
; 1 a del which Number either ſuch or ſuch a particular Perſon among them 
3 7 ) required to be,) Juſtices to inquire by the Oath of good and law- 


ful 


10 


and Extortions whatſoever, and of all other Offences of which 1 
. the Peace may. lawfully inquire; alſo of all thoſe who ſhal 


O ubeCourt of Seffims Book. l 
ſul Men of the ſame County, of all Felonies, Wircherafes, I 
Sorceries, Magick Art, Treſpaſſes, Foreſtallers, —— 


ſtices of 
0 f 

armed, M or in Companies, to the Diſturbance of the Peace; N 

all Innholders and others who ſhall offend in the Abuſe of Weights or 


Meaſures, or ſelling of Victuals, cc. and alſo of all Sheriffs, Bailiff 


| Stewards, Conſtables, Gaolers, and other Officers, who {hall be faulty 
in the Execution of their Offices; and to inſpect all Indictments taken he. 


fore them, or any of chem, or other former | aſtices of the Peace for the 
ſame County; and to make and continue Proceſs againſt all che-Perpns 
ſo indicted till they ſhall be taken, or render themſelves, or be outlawed; 


and to heat and determine all the Felonies, and other Offences aforchid: 


Provided that if a Caſe of Difficulty ſhall ariſe, they thell not proceed to 


give Judgment, except in the Preſence of ſome Juſtice of one of the 
| Benches or of Aſfiſe. | 


Seck. 25. And then it commands them to make Inquiries of the Pre 
miſſes, and to hear and determine the fame at certain Days and Placa, 
which they or any ſuch two or more of them ſhall appoint. 

Seet. 26. And then it goes on and commands the Sheriff of the Cour- 
ty to return hefore them at certain Days and Places to be made known 
to him by them, ſuch and ſo many lawful Men of his Bailiwick, by 


whom the Truth of the Premiſſes may be beſt known and inquired, 


Sect. 2.7. And then concludes, by aſſigning ſome one of them Keeper of 


the Rolls of the Peace in the ſame County; and commanding him to cauſe 


to be brought before himſelf and his Fellows, at the ſaid Days and Places, 


the Writs, Precepts, Proceſſes, and Indictments aforeſaid. 


Lomb. B.: 1. 


Ch. 9. 
Dult. Ch. 5. 


And now | am in the fourth Place to ſhew, What is moſt obſervable 


from the ſaid Statutes and Commiſſions ; in order to which! ſhall endea- 


your to ſhew, 


1. What Statutes concerning the Peace may be executed by lug 
Juſtices. 8 5 e „ 
2. How far the Juſtices of Peace for a County may act out of it, c 
within a Liberty. e 1 
3. What Commiſſions of this Kind require a ſpecial Suit to the King 
for the granting of them. 5 e 
4. How far ſuch Juſtices have Power to proceed on Indictments not i 
ken before themſelves Fee TO 1 
5. By what Name' they are to be deſcribed. 
6. What Authority they have in Relation to Felonies. 
7. What in relation to Treaſon, Pramnnire, and Milpriſion of Trea' 
8. What in relation to inferior Offences. | 


may be executed by ſuch Juſtices, ir ſeems certain, That by Verive of the 


. $ 0 # N [ 
Crompt. 7, 8. ſaid Commiſſion they may execute all Statutes whatſoever, made for 


the general Words of the prefent Commiſſion; and yet none c. 


better keeping of the Peace, and conſequently thoſe of Wincheſter and 


W-fmin/tcr, and all others concerning the Peace made before the Reign 


| - & inſtituted; | 
of Ednard the third, in whoſe Time Juſtices of Peace were firſt inſtitut 


Commilhons 


for all theſe Statutes were exprefly mentioned in the ancient ded in 


of the Peace, and have always been undoubtedly taken ro be w * Sy 
cen” 
ing | 


tutes which ordain the Office of Juſtices of Peace, ſay any Thing ©” 
: 


Sed. 28. As tothe ſirſt Point, viz. What Statutes concerning thePeic 
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ing the Execution of the ſaid former Statutes, ſo that the Power of Juſtices of 


I Peace in relation to thoſe Statutes, ſeems intirely to depend on the King's. 
50 Commiſſion, and yet hath always been unqueſtionably allowed; from 
ad whence t appears, That regularly the King by his Commiſſion, may au- 


thore whom he pleaſes to execute an Act of Parliament. : 

As to the ſecond Point, viz. How far the Juſtices of Peace for a Coun- 
ty may act out of it or within a Liberty? It is ſaid, That they have no 
-ccrcive Power when out of the County; and therefore that an Order of 


37 


Cro.Car.21t, 
212. 


Cont.C romp. 
E * 
20 H.7.6,7,8. 


wh paſtardy, or for Payment of Labourers Wages made by them out of the 
the County, is not binding; yet it is ſaid, That Recognizances and Infor- 
ſons nations voluntarily taken before them in any Place, are good: And it is 
ved; to de obſeryed, | 
2d: Sf, 29. That the Juſtices of Peace for a County have by their Com- 
d to J miſſion, an expreſs Authority as well within Liberties as without; from 
' the whence it ſeems clearly to follow, That they may execute their Office 
within a Town, which has a ſpecial Commiſſion of the Peace for its own 
Pres Limits, unleſs ſuch Commiffion have a Clauſe, that no other Juſtices, ex- 
aces, cept thoſe named in it, ſhall any way concern themſelves in the keeping 
of the Peace within the Liberties of ſuch Town; and it may be queſtion- 
bun. &, whether ſuch a ſpecial Clauſe in ſuch a Commiſſion, do abſolutely 
on make void the Act of any County-Juſtice within ſuch Town? ſince the 
by Commiſſion for the County ſeems as fully to give thoſe named in it a 
Juuiſdiction over all ſuch Towns within the Precinct of it, as ſuch Com- 
er of millon for a Town doth exclude them: And the Juſtices for the County 
-auſe ſeem to be under no Neceſſity of informing themſelves of the Contents 
aces, of a Commiſſion, which they have nothing to do with; yer if they 
aye expreſs Notice given them of ſuch a reſtraining Clauſe, and pro- 
ya. ed to act within ſuch Town in Defiance of ir, they may perhaps be 
det- 


puniſhable for their Contempt of the King's Prohibition ; and yer perhaps 


it may be queſtioned whether their Acts be void, for the Reaſons above- 
mentioned. 5 


require a ſpecial Suit to the King for granting of them; it ſeems agreed, 
That notwithſtanding all ſuch Commiſſions muſt be in the King's Name, 
as hath been more fully ſhewn, Ch. 5. Sect. 1. yet there is not any need 
of a ſpecial Suir or Application to, or Warrant from the King, for the 
branting of them ; for this is only requiſite for ſuch as are of a particular 
Nature, as conſtituting the Mayor of ſuch a Town and his Succeſſors, 
berpetual Juſtices of the Peace within their Liberties, &c. which Com- 
nillions are neither revocable by the King, nor determinable by his 


WR. Veath, as the common Commiſſion for the Peace is, which is made of 
| ule by the Lord Chancellor, according to his Diſcretion. | 
31. As to the fourth Point, viz. How far Juſtices of Peace have 
Peace We to proceed on Indictments not taken before themſelves , it is 
I the OS. That ſubſequent Juſtices of Peace may proceed upon Indictmenis 
** beſore their predeceſſors, but this ſeems chiefly to depend upon 
r and 4 6. 6. which, reciting the Inconvenience that Pleas and Proceſſes upon In- 
deign Wente before Fuſtices of Peace had often been diſcontinued by making of new 
ured; | ons of the Peace, to the great Loſs of the King, &c. ordains that ſuch 
ſons i Suits, and Proceſſes before Fuſtices of the Peace, ſhall not be diſcontinued 
fed in vg l tons of the Peace, but ſtand in Force : And that the new Juſtices, 
Ste- i 'nat they have the Records of the ſame Pleas and Proceſſes before them, 
earn” Nentiese, and finally hear and determine the ſame, &c. And this is far- 


ing | "ic confirmed by 1 Ed. 6. 7. Par. 6. But it is certain That they cannot 


L proceed 


SF, 30. As to the third Point, viz. What Commiſſions of this Kind | 


Ch; 5. 

Brook Com- 
miſſion 5. 
Dale. Ch. 3. 

i Lev. 219. 


Cromp. 2. 9. 


Cromp 9. 
H. P. C. 166, 
167, 
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Of the Court of Seſſions Book H. Nc. 


proceed on an Indictment taken before a Coroner, or Juſtices of Oper ind 


Terminer, or Gaol-Delivery, nor deliver Perſons ſuſpected by Proclam.. N 
tion: But by 1 Ed. 4. 2. they are enabled to proceed on Indictmentz tt by 
ken before the Sheriff at his Torn. _ a 

Sed, 32. As to the fifth Point, By what Name ſuch Juſtices are to E 10 
deſcribed, it is obſervable, That they are expreſly commiſſioned by the ry 
Name of Juſtices of Peace; and in no Part of their Commiſſion ate called whic 
by the Name of Keepers of the Peace, yet, inaſmuch as by 18 E. 32 kno) 

which is one of the firſt Statutes made concerning their Inſtitution, they peac 


are ex preſly called Keepers of the Peace, and the principal End of thei 


The King and 
Howkins, 


Mich.z Geor. 


Office is for the keeping of the Peace, and their uſual Deſcription in Cy. Cou 
tiorari's is by the Name of Keepers of the Peace; it hath been adjudged, 
That the Caption of an Indictment, (whereof Juſtices of Peace haye Cv 


nuſance,) coram A. B. & C. D. Cuſtodibus Pacis G. Fuſticiariis Domixi fe WR 
in ſuch a Place, is good, without expreſly naming them Juſtices of Peace, of | 
Alſo it hath been reſolved, That the Deſcription of Juſtices of Peace by ted | 
the Name of Fuſticiarii Domini Regis ad pacem conſervandam, &c. is pool of e 
without ſaying, ad pacem Domini Regis, for that it is neceſſarily implied, ral] 

Se. 33. As to the ſixth Point, viz. What Authority Juſtices of Peace Peac 
have in Relation to Felonies, it is obſervable, That ſuch of the (aid ju Kin 
ſtices as are of the Quorum only, are expreſly authorized to inquire of oft] 
and hear and determine Felonies and Treſpaſſes, and that the aboyemere it 
tioned Statute of 18 E. 3. after it hath ordained, That ſome Perſons ſhall mat 


aſſigned Keepers of the Peace by the King's Commiſſion, ſaith in another di 10 
ſtinct Clauſe, That at what Time need ſhall be, the ſame ſhall be and ty Hor 


the King's Commiſſions to hear and determine Felonies and Treſpaſſes, &c. From and 

whence it is inferred, That Juſtices of Peace have no Power to hear and Ga 

* Crompt. à determine Felonies, unleſs they be authorized ſo to do by the exprel Pea 

de 63. Words of their Commiſſion : And this Opinion is farther confirmed by the 

58. and 96. the Authority of the Year-Books of b 2 H. 3. 9. 4. b. and 12 H. 7.15.4 8 

H . ;. wherein it is adjudged, That a Certiorari to remove certain Indict ment hay 

20%. taken before Juſtices of Peace was not good, becauſe it named them only ſce 

Brook In. Juſtices of Peace, without adding that they were alſo aſſigned to heat d Wil 

1 determine Felonies, &c. Vet it ſeems, That it may probably be argued the 

for the contrary Opinion, that the Statute of 34 E. 3. 1. is exprels, tat | the 

the Perſons aſſigned for the keeping of the Peace, ſhall have Power among Per 

other Things to hear and determine Felonies and Treſpaſſes, Gc. And this bot 

ſeems to be the Principal Ground of the Reſolution in the Calc of Ex 

Cro. Jac. 32. Barnes and Conſtantine, wherein it is adjudged, That the ſetting forth tho 

1 t 55 an Indictment in a Declaration as taken before Juſtices of Peace, being al Wr 

151. fo aſſigned to hear and determine Felonies, &c. was well juſtified up! Ki 

Dy. e. pl.29. Oyer of the Record, wherein it was entred as taken before Juſtices o A 

5 Peace, without adding, That they were aſſigned to hear and determi®* | f 
Felonies, c. And as to the Authority of Staundford and Hale, it ma 

be anſwered, That their Opinion is expreſly grounded on the wording _ 0 

the Statute of 18 E. 3. And it does not appear that they conſidered t J A 

Purport of 34 E. 3. As to the Authority of 2 R. 3. 9. it May be 10 06 

ſwered, That the Certiorari therein mentioned, was for the RemoVa x | 

an Indictment for counterfeiting Coin, and that the Power of Juſtices . 

Peace to take ſuch an Indictment, depends wholly upon the _ 5 

3 H. 5. 7. whereby it is enacted, That the Fuſtices of Peace throug 1 5 

Realm, ſhall have Power by the King's Commiſſions to inquire of the ſaid _ | 

And as to what is ſaid in 12 H. 7. 25. it may be anſwered, that the 15 


. . pP pa 2 0! 
tiorari therein mentioned was to remove certain Indictments, but he” 
not appear from the Book what thoſe Indictments were; ſo that it (ble 

3 


Chap. 8. of Fuſtices of Peace. 29 
(ble they might be of a ſpecial Nature, not witliin the general Purview of 

14 k. 3- ſed Quere. However it is certain, That ſuch a Clauſe in the H p. c, 163. 
Commiſſion of Juſtices to hear and determine Felonies, &. gives a pong 
them no Juriſdiction over an Offence, which by Statute, is ſpecially ap- gl, 5,.” 
ointed to be determined by Juſtices of Oer and 7erminer, becauſe ſuch 2 Roll. Abr. 
Juſtices ſhall be intended to mean ſuch Juſtices of Oyer and Terminen only, 9% Pl. 3 
which properly and uſually are ſo called, and not thoſe who are diſtinctly 

known by another Name. And from hence it follows, That Juſtices of 

peace have no Power to take an Indictment upon the Statute of 5 Elix. 14. 


concerning Forgery, nor on the 2 & 3 Ed. 6. 24. againſt Acceſſaties in one 


a County to Felonies in another, nor on any other Statute which ſpecially 
od, limits the Juriſdiction of derermining any other Felony ro other Juſtices 
C. of a particular Denomination. Vet inaſmuch as all Felonies include in them 
-0 WS brach of the Peace, and 2 & 3 Ph. & Mar. 10. which directs Juſtices 
ace of Peace to take the Examinations of all ſuch Perſons as ſhall be commit- 
1 ted by them for Felony, ſeems to ſuppoſe them to have a general Power 


of committing all Perſons accuſed of any Kind of Felony, and the gene- 

nl Practice has always been agreeable hereto; it is ſaid, That Juſtices of Pelton Ch. 

Peace may take the Examination of Perſons brought before them for any I p. C. 11 

ſue kind'of Felony, and commit them to Priſon, and alſo take the Information 168. ; 
dithe Proſecutors upon Oath, and bind them over to proſecute, and to com- 

nit thoſe who ſhall refuſe to be ſo bound, if it appear that they can give H. P. C. 169. 

material Evidence, Alſo inaſmuch as the ſaid Statute of 2 & 3 Ph. & Mar. 


di. Ic. and alſo 1 0 2 Ph. & Mar. 13. direct Juſtices of Peace, in Caſe of 
d by Homicide and other Felonies, to take the Examination of the Offenders, 
rom and the Information of others, and to certify the ſame to the Juſtices of 
and Gaol-Delivery ; it hath been generally thought adviſeable for Juſtices of 
ores Peace to proceed no farther in Relation to any Felonies, though within 

1 by their Commiſſion, except only Petit Larcenies. . 

3.4 Seck. 34. As to the ſeventh Point, viz. What Authority Juſtices of Peace 


wi in relation to Treaſon, Premunire, and Miſpriſion of Treaſon ; it 
. to be agreed, That notwithſtanding none of theſe Offences are 
Within the Letter of their Commiſſion, yet inaſmuch as they are againſt 


gued the Peace of the King, and of the Realm, any Juſtice of Peace may, ei- Lamb. 226. 
bas a upon his own Knowledge, or the Complaint of others, cauſe any 
105 don to be apprehended for any ſuch Offence. And it is the Opinion 


= of Dalton and Sir Matthew Hale, Thar ſuch Juſtice may take the Delt. Ch. 90. 
vation of the Perſon ſo apprehended, and the Information of all HF. C468. 


2 wole who can give material Evidence againſt him, and put the ſame in 
Go une and alſo bind over ſuch who are able to give any ſuchEvidence to the 
10 Aud ench, or Gaol-Delivery, and certify his Proceedings to the ſame 
5 a tO which he ſhall bind over ſuch Informers. And this Opinion 
ae of 4 tO be agreeable to conſtant Practice, eſpecially ſince the Statutes 
45 L ng) 8 G Mar, 13. and 2 & 3 Ph. & Mar. 10. which direct- 
. — 85 of Peace to proceed in this Manner againſt Perſons brought 
„ u- Geli AE Felony, ſeem to give them a diſcretionary Power of pro- 
10 — ike Manner againſt Perſons accuſed of the abovementioned 
ces 10 al. 35. Alſo b 3 Ot 
le p;, 92 Ale by 3 H. 5. Ch. 7. Juſtices of Peace ſhall have Power | 
- 1 Hy 7 — ons to inquire of JU e 3 2. — and 2 
72 gainſt 2þ, oney of the Land, and thereupon to make Proceſs by Capias only, 
e Cer A f who before them ſhall be thereof indicted. | 

t doth the (Mense f And by 5 El. x. Set. 3. Fuſtices of Peace may inquire of 
s pol maintaining the Pope's Power, aid ſhall certify every Preſentment 


wade 


ys Look, 239. SeF. 37. And by 23 E. 1. Sect. 8. They may inquire of all 0 ence; 


Cha 

40 Of the Court of Seſſions Book 1] 
made before them of any ſuch Offence, into the King's Bench, withi a 
| after 1 00 be made, &c. 8 all fory Di 


againſt that Act, or againſt the Acts of the firſt, fifth, or thirteenth Tear, of the 
aid (Queen's Reign, touching acknowledging of the King's ſapream Groen 
7 — — Cauſes Eccleſiaſtical, or other Matters touching the Service of God, or comin 
to Church, or Eſtabliſhment of true Religion in this Realm, within one Tea a 
4 Day after every ſuch Offence committed. | 
- Seck. 38. As to the eighth Point, vis. What Authority Juſtices a 
Peace have in Relation to inferior Offences, it would be endleſs to enume. 
rate all the Offences within their Jurildiction, concerning which ther 


have been ſuch great Numbers of Statutes ; and therefore | ſhall content 12 

my {elf in this Place with obſerving, that by the abovementioned Statut le 

of 34 Ed. 3. 1. and alſo by the expreſs Words of their Commiſſion, they ben 

are impowered to hear and determine all Treſpaſſes, which is a Word d Ju 

a very general Extent, and in a large Senſe not only comprehends all is be 

ferior Offences, which are properly and directly againſt the Peace, 2 Pl 

1 5 Aſſaults and Batteries, and ſuch like, but alſo all others which are ſo only = 

Mod. 128. by Conſtruction; as all Breaches of the Law in general are * {aid to be: 

: Yet it hath been of late ſettled, that Juſtices of Peace have no Juri A 

Selk. 406. Ction over Þ Forgery or Perjury at the Common Law, the principal Rez bh 

Compt. 128. ſon of which Reſolution as I apprehended, was, that inaſmuch as th: Bp Cin 

Lamb. B. 1. chief End of the Inſtitution of the Office of theſe Juſtices, was for th p 

Ch. 12. Preſervation of the Peace againſt perſonal Wrongs, and open Violence; wick 

and the Word Treſpaſs in its moſt proper and natural Senſe, is taken fv M 

ſuch kind of Injuries, it ſhall be underſtood in that Senſe only in the XY 

ſaid Statute and Commiſſion, or at the moſt to extend to ſuch other O. ther 

fences only as have a direct and immediate Tendency to caule (uch 0 

112 Breaches of the Peace, © as Libels, and ſuch like, which on this Account Lon 

3 Keb. 559, have been adjudged indictable before Juſtices of Peace: And for this Riv Bp n 

772,788,931. ſon, principally as I apprehended, the Court of the King's Bench in he "W 

6 KP Ci. Caſe of one Pitt, ſince the abovementioned Reſolution concerning Perjuy ſo 

Jac. 421. and Forgery, refuſed to quaſh an Indictment found at a Seſſion of te qui 

Tr. 13 Annæ. Peace for a Libel, but ordered the Defendant to demur to it, if Hig 

3 thought fit. 4 And upon the like Reaſon perhaps the former Opinion, * 

Pg. ze. That one may be indicted before Juſtices of Peace for being a comm Qi 

Night-Walker and Haunter of Bawdy-Houſes, may not be thought t me 

: contradict the abovementioned Reſolution. 1 of 

Cro. Jac. 32. Sed. 39. And Juſtices of Peace by Vertue of the abovement® 

Yelv. 46 3 Statute of 34 Ed. 3. 1. ſeem to have a Juriſdiction over Barretois * hay 

9 3 ſuch like Offenders whether they be mentioned in their Comqmiſſon 10 
1 ö * Ws a 10N 0 

not. And it ſeems clear, That Juſtices of Peace have Juriſdict ; M3 

all inferior Crimes within their Commiſſion, whether ſuch 38 luc 

. KingandLog- mentioned in any Statute concerning them or not; for that all _ Las far 

— are either directly, or at leaſt by Conſequence, and Judgment 9 a | Per 

againſt the Peace, and upon this Ground principally, as I Appte IT K 0 

it was lately reſolved, That they may take an Indictment of _ a $ 

Sect. 40. And now I am to conſider the Nature of the 795 8 5 

theſe Juſtices Seſſions, by which we underſtand an Aſſembly whe = 

more of them, whereof one is of the Quorum, at a certain Y x * 

Place before appointed, in order to inquire, hear and ens | 8 

ſuance of their Commiſſion, of any Cauſes or Matters therein co t 


And for the better underſtanding hereof, I ſhall conſider the ſollon g 


Particular: 5 | 1. bf} 
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uo Authorir 


1. By whom, and in what Manner ſuch Court is to be ſummoned 
and appointed. . 
1. What Perſons are bound to give their Attendance at it. 
Whether it have any Power over its own Members. 


: The Difference between general, and ſpecial, and Quarter-Seſſions. 


Chap. J Of Fuſtices of Peace. . 41 


$:. 41. As to the firſt Point, It ſcems clear from the expreſs Words 
of the Commiſſion, That any two ſuch Juſtices, whereof one is of the Lamb. B. 4. 
Quorum, may hold ſuch Court at ſuch Days and Places as ſhall be appoint Ch. 2. & 20. 
ed by them, and that the Sheriff is bound to return proper Juries, and 
that the Cuſfos Rotulorum ought to bring the Rolls of the Peace before 
them, Ge. | N | | ; | | Te | . 

Hel. 42. And from hence it ſeems to follow, That any two ſuch Ju- 
ſtices may direct their Precept under their Teſte to the Sheriff, for the dum- 
nons of a Seſſion of the Peace, thereby commanding him to return a Grand Lamb B 4. 
Jury before them, or their Fellow Juſtices at a certain Day and Place, Ch. 2. 
aud to give Notice to all Stewards, Conſtables, and Bailiffs of Liberties to 

be preſent and do their Duties at ſuch Day and Place, and to proclaim in 
| proper Places throughout his Bailiwick, that ſuch Seſſions will be hol» 

den ro ſuch Day and Place, and to attend there himſelf to do his Du- 

, Ce. | | = 
Sit, 43- And it is ſaid, That ſuch a Precept by any two ſuch Juſtices, L. mb B. 4 | 
— be ſuperſeded by any of their Fellows, but only by Writ out of Ch. 2. 
Chancery. 1 : 1 0 

Sf, 44. It is ſaid, That ſuch Juſtices may hold ſuch a Seſſion 
without any ſuch Summons, which ſeems to be a well grounded Opinion, Lamb. B. 4. 
a; to their proceeding on Indictments before taken before themſelves or Ch. 2. 
others, or on other particular Occaſions, for which there is no need ei: 
ther for the Attendance of Grand- Jurors, or Officers, &c. 


Crompt. 123. 
b. 


Kd. 45. As to the ſecond Point, viz. What Perſons are bound to 


give their Attendance at the Court of Seſſions, there is noDoubt bur that 

E the Sheriff, (who is bound both to return his Precept, and alſo to take Lamb. B. 4. 
the Charge of all the Priſoners who ſhall be committed to him) and al- Ch. 3. 

ſo all Conſtables of Hundreds, who are to make their Preſentments re- 

Quired by ſeveral Statutes, (as that of Huy and Cry, and thoſe relating to »f Winche- 

Highways and Ale-houſes, Cc. and alſo all Bailiffs of Franchiſes, and all fer ad B. . 


See the Statuts 


Ch.78.S. 22. 


Perſons returned on a Jury, and the Keeper of the Houſe of Corre- and Ch. 36. 


ion, c. are bound to attend on every ſuch Summons as is above- 8 


8.45 „ 
mentioned, on Pain of being amerced for their Default at the Diſcretion .de 7 Je. 
of the Court, Gr. Te 


04, 


Sd. 46. As to the third Point, viz. Whether the Court of Seſſions 
e any Power over its own Members; it ſeems certain, That it hath 
to amerce any. Juſtice of Peace for his Non: Attendance at Lamb. B. 4. 


10 ſuch Court, as the Juſtices of Aſſiſe may for the Abſence of any Cb. 3. 

A ultice at the Gaol · Delivery; for it is a general Rule, That inter 

Per ay eſt poteſtas, it being reaſonable rather to refer the Puniſhment of 

a = in a judicial Office, in relation to their Behaviour in ſuch Office 
er Judges of a ſuperior Station, than to thoſe of the ſame Rank with . 


9 Crompr. 122. 


emſelyes. a | | | 
ee and therefore it ſeems to have been holden, T har if a Juſtice of Pics. Jabices 
che Seſſions who is not of the (vorum, ſhall uſe ſuch Expreſſions — 2 — 


towar a ht 7 — a 
0 ds another who is of the Quorum, for which if he were a private Per- Ch. 3. 


on, he might be committed or bound to his Good Behaviour; yet the Seſ- 


ons h . 2 g f | 
Ang ath no Authority to commit him, or to bind him to his Good Behaviour: Crompt 132. 


ia jet it ſcems to be agreed, That if a Juſtice of Peace give juſt Cauſe 
| M to 


42 


Ch. 50. Sect. 5. 


Lamb. B. 4 
Ch. 19. 5 


Lamb. B. 4. 
Ch. 20, 


Salk. 474. 
pl. 11. 476. 
pl. 14. 480. 
pl. 29. 482. 
pl. 34. 


2 Toft. 16. 
S. P. C. 48, 


49. 

v4 Inſt 21. 
2 Inſt. 31. 

© Ch. 8. Se &. 
3. 
F. N. B. 
397. 

4 Inſt. 271. 
2 Inſt. 175. 


23 Aſſ. pl. 7. 
4 Iſt. 271. 


Of the Court of the Coroner. Bock ll 
to any Perſon to demand the Surety of the Peace againſt him, he may by 


compelled by any other Juſtice to find ſuch Security, as hath bee c 
in x 9 firſt Book] for the Publick Peace requires 2 immediate — 5 
in all ſuch Caſes. i | | Cr 
Seck. 47. As to the fourth Point, viz. The Difference between Genera ene 
and Special and Quarter - Seſſions, Mr. Lambard ſeems to make no Diſtr. Uſ 
ction between General and Quarter-Seſſions, but to take them as {ynony: er 
mous Terms? But it ſeems the better Opinion, That Quarter · Seſſions ax ſen 
a Species only of General Seſſions, 1 that ſuch Seſſions only ate pro Act 
perly called General Quarter-Seſſions, which are holden in the four Qui mo 
ters of the Year in Purſuance of the abovementioned Statute of 2 # $4 be 
ſer forth more at large in the fifteenth Section of this Chapter; and that Co 
other Seſſions holden at any other Time for the general Execution of the ſen 
Authority of Juſtices of Peace, which by the abovementioned Statute are 
Juſtices of the Peace are authorized to hold oftener than at the Tins de 
therein ſpecified, if Need be, may be properly called General Seſſions; De 
and that thoſe holden on a ſpecial Occaſion for the Execution of ſome * 
particular Branch of their Authority, may properly be called Specil yl 
: Seſſions. | | 2. ty 4 
ERS na ——:. — to 
| n the 
CHAP. IX. G 
2 f . f Of 
Of the Court of the Coroner. * 
Sec. 1. F NORONERS are a ancient Officers by the Common Law; in 
ſo b called, becauſe they deal principally wich the Pleas of o. 
the Crown, and © were of old Time the principal Conſervators of the Feace or 
within their County; and there till ought to be a certain Number of IN 
them in every County; in d ſome more, in others leſs, according 8 Mm: 
the Uſage hath been. 5 1 ks Mm: 
Before I come to the particular Conſideration of their Duty an the 
thority, it may not be improper to premiſe the following Particulars: de 
1. What Perſons are qualified to be Coroners. ſr 
2. In what Manners they are to be placed in their Office. lic 
3. How they may be diſcharged. $ 
Seck. 2. As to the firſt Point, it is enacted by the Statute of We his 
minſter 1. Ch. 10. in the following Words, Foraſmuch as mean Perſe 7, ti 
indiſcreet, now of late are commonly choſen to the Office of Coroners, 5 , | 4, 
requiſite, that pt 99 honeſt, loyal, and wiſe, ſhould occupy ſuch Offices 8 ö 5 | 
provided, That through all Shires ſufficient Men ſhall be choſen to . - 
of the moſt loyal and moſt wiſe Knights, which know, will, and m4) 3 a 
upon ſuch Offices, and which lawfully ſhall attach and preſent Pleas 0 ft 1 
Sed. 3. It is obſervable, That this Statute ſeems expreſly ph | 
that none under the Degree of Knighthood mall be choſen a 2 a 
and that the Statute of Merton, Chapter the Third, which was por wy 2 
forry Years before, ſeems to ſuppole, That all Coroners were B's." G 


3 177. 
F. N. B. 164. 


And it is farther remarkable, That in the Writ De Coronatore _—_ 8 re 
mentioned as a ſufficient Cauſe for the Diſcharge: of a Coroner, 45 


3 


Chap. 9. Of the Curt of the Coroner. 43 
icht; yet inaſmuch as che principal Intent of putting thoſe Words 
ano was to prevent the chooſing of Perſons of mean Ability, 
which is ſufficiently anſwered, by choofing Men of good Subſtance and 
Credit : And it has been generally found impracticable to find Knights 
enough in any County willing to undertake this Office, and the conſtant 
Uſage of many late Ages, which is the beſt Interpreter of Laws, hath ſaf- 


. vred Perſons of good Ability, under the Degree of Knights, to be cho+ | 

at | en and continue Coroners, without any Objection againſt them on this 2 E. 165 
to Account ; it ſeems certain, That at this Day it is no good Cauſe to re- N 
none 2 Coroner, that he is not a Knight. For why ſhould not ſuch Uſage F. N B. 164. 
4 be as well allowed to make ſuch an Explanation of the Law concerning = Laſt. 176. 
a Coroners, as it unqueſtionably hath done of that relating to the Nepre- 
the ſentatives of a County in Parliament, who by the Writ for their Election | 

Ute, are expreſly required to be duo Milites gladio cin#i, and yet may certainly co. Lit. 169 


de well choſen in Purſuance of that Writ, though they be under the b. 
Degree of Knights? 1 FD BT 
K. 4, It is farther enacted by 14 E. 3. 8. That no Coroner be = 
wilſs be have Land in Fee ſufficient in the ſame County, whereof he may anſwet 

to all manner of People. 4 Day 
S:3, 5. As to the ſecond Point, vis. In what Manner Coroners are 
to be placed in their Office, it is obſervable, That they do nor receive 
their Authority from the King's Commiſſion, but from the Election of the 
County, in Purfuance of the King's Writ, iſſuing out of, and afterwards 
| returned into the Chancery: And this is the Reaſon why their Authority 
does not determine by the Demiſe of the King, as thar of all Judges, 
ating by the King's Commiſſion only, regularly does, as hath been 
more fully ſhewn, Chap. 1. Seck. 11, | 8 
$:3, 6. The abovementioned Writ for the Election of a Coroner is 


au; in this Form: Firſt it recites the Death or Diſcharge of one or more 
ug | former Coroners, and then commands the Sheriff to cauſe one other 


or more, as the Caſe is, to be choſen, in a full County- Court, by the 
Aſſent of the County, according to the Form of the Statute in that Caſe 
made and provided; who having taken his Oath in the uſual Manner, See the rn 
may do all Things which belong to the Office of a Coroner, &c. and lieb Cerri- 
then it concludes with commanding the Sheriff to certify ro the Court Ha, Fal ie, 
the Name of the Perfon choſen, Cc. 133. | 
Sed. 7. A Coroner, being choſen by Vertue of ſuch Writ, ſhall be S. P C. ,94. 
ron by the Sheriff, chat he will lawfully do what belongs to the Of. L. N. 5. 163. 
| of a Coroner, Cc. RE | | | * 271 
_ $:7.8. And inaſmuch as he is choſen by the County, if he be inſuf- , 1,6 15 4 
Knt, and not able to anſwer ſuch Fines and other Duties in reſpect of 17. 


| 1 = Office, as he ought, the County, as his Superior, ſhall anſwer for 

4 | Sea. 9. And it is enacted by 28 E. 3. 6. That all Coroners of the Conn- 

Ke les, ſhall be choſen in the full Counties by the Commons of the ſame Counties, of 

1 8 mo meet and lawful People, that ſhall be found in the ſime Counties, to 

a N the ſaid Office : Saved always to the King and other Lords, who onzht to 

: ire * ſuch Cor oners, their Seigniories and Franchiſes. ns 

9. _ ; 0a this Statute the two following Points are obſervable. _ 

e neat made br dl, Tilt, that all ſuch Elections are appointed by it to be 
his! 1 y the Commons of the Counties, without mentioning Freeholders ; F. N. B. 164, 
oy G Jet inaſmuch as the ſaid Statute was made in Affirmanee of the $ P. C 4% 


amen Law, and © none but Freeholders arc Suitors to the County- RE 
| | Courr, 141. F 
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Court, and the Uſage hath always been, both before and ſince the ſaid 
Statute, for ſuch only to vote, it is certain that none but Freeholders 
have a Voice at any ſuch Election. . 
Sea. 11. Secondly, That it is clearly ſuppoſed by the ſaid Statute 
that not only the King, but alſo other Lords have the Franchiſe of makins 
Coroners : From whence it ſeems reaſonable to infer, That the King mz 


lawfully claim ſuch Franchiſe by Preſcriprion, and that other Lords may 3, 

Co. Lit. 114. claim it by Grant from the Crown; bur it is a Privilege of ſo high a N. Co 
D ture, that no Subject can well intitle himſelf to it by Preſcription only, C0 
Regiſter 1797. Sed, 41. As to the third Point, viz. In what Manner Coroners may of 
„ 6j, be diſcharged from their Office; it is certain, That if any of them be C0 
164. far engaged in any other publick Buſineſs in the County, that he can Th 
1 oh 48. have Leiſure enough to attend the Office of a Coroner; or if he be cho. ſor 
8 Co. 41. b. {en Verderor of a Foreſt, or if he have not ſufficient Lands in the fans hac 
County, whereon to live according to his State and Degree, or if he b 
diſabled either by old Age, or any inveterate Diſeaſe, as the Pally, an 

: Inſt. 32. or the like, to execute his Office, as he ought, and as ſome (ay, the 
if he follow any common Trade, he may be diſcharged by the Wit per 

De Coronatore exonerando, which being directed to the Sheriff, after 1 Ho 

Recital of the particular Cauſe of the Diſcharge of ſuch Coroner, ta 
commands him to cauſe another to be choſen in his Room. (0 
Regiſter 1779, Sect. 13. But if any Writ of this Kind be grounded on an untrue ſt! 
Bd: 2 Suggeſtion, the Coroner may procure a Commiſſion from the Chancery Fl 
S. P. C. 45 to inquire of the Truth of it, and to return the Inquiry before the King bet 
into the Chancery; and if upon ſuch Commiſſion the Suggeſtion be di th 

proved, the King may make a S»perſedeas to the Sheriff, that he do not (al 

remove ſuch Coroner; or if he have removed him, That he ſufler him to lan 

execute the Office as he did before. | A 

And now I am particularly to conſider the Duty and Authority of 1 M 

Coroner ; for the better underſtanding whereof 1 ſhall examine the fol (er 

lowing Points: | = | / R 

1. In what Places he hath a Juriſdiction. | V 

2. How far he is impowered, and in what Manner he ought to tile C 

an Inquilition. e of 

3. How far to receive and proceed on a Bill of Appeal. fin 

4. How far to receive and proceed on the Appeal of an Approve ni 

5. How far to take the Abjuration of a Felon. EE. $ 

6. How far the Act of any one of them ſhall be as effeual as if i W 

had been done by all. „„ „ 1 of 

7. In what Caſes he may lawfully take a Fee for the Execution 0 0 

his Office. Os the 

8. In what Caſes a Matter recorded by, or found before him, 2% me 

mits of no Traverſe. | f tur 

As to the firſt Point, viz. In what Places a Coroner hath Juriſdicio, BN 1 

I ſhall conſider : no! 

1. How far he hath a Juriſdiction of Offences committed on = 25 Ve 

2. How far a Coroner of the County may intermeddle with Often Ind 

28 done within the Verge of the Coutt, and vice verſa. T — 
Moor ©93. SeF. 14. As to the firſt Particular, it is laid down as 2 ey ho s i 
H p. & 171. by a ſome, That he may inquire of a Felony committed on m "by 8 
2 5 51. the Sea, where a Man may ſee from the one Side to the other; bu de, di 


3 
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chers, who. ſeem to be more accurate, his * Power is conſined to ſuch Parts Fitz. Co- 
ol the Sea, where a Man ſtanding on the one Side, may ſee what is 1.4? 
done on t 


he other: But it ſeems to be b agreed, That he hath no Juriſ- 2 Rol. Abe. 
gon of Offences committed in the open Sea, between the high and low 9 pl. 7. 


„ 7.ce-Mark when the Tide is in; but that he hath an Authority over ; C. . 
b Offences committed in ſuch Places when the Tide is our. | ©2 Leon.160, 
; $:8. 15. As to the ſecond Particular, vic. How far a Coroner of the + 52: fe ., 


| County may intermeddle with Offences done within the Verge of the 
Court, & vice verſa; it is ſaid, That at the Common Law, as the Coroner 
of the King's Houſe had nothing to do with an Offence committed in the 
County out of che Verge, ſo neither had the Coroner of the County any 


4 Co. 46. b. 


bs Thing to do with an Offence committed within the Verge. And there- 
be ſeems, That before the Statute of Arziculi ſuper Charta, if a Perſon 
a had been killed any where within the Verge of the Court, and the King 
99 removed his Court before the Coroner of the King's Houle had taken 
ly an lndictment, no Coroner at all had any Juriſdiction of the Fact; not 
10 the Coroner of the County, becauſe he had nothing to do with what hap- 
Fa pened within the Verge of the Court ; not the Coroner of the King's- 


Houſe, becauſe his Authority ceaſed when the Place where the Matter 
_ happened, ceaſed to be within the Verge of the Court; and this (cems 
toe confirmed by the Stature of Articuli ſuper Chartas, Ch. 3. whereby 
ue it is recited, that before the making of that Act, Many Felonies committed 
c hin the Verge had been unpuniſhed, becauſe the Coroners of the County had not 


Ling bers authorized 10 inquire of Felonies done within the Verge, but the Coroner of 
dil the King's Houſe, which never continued in one Place, by Reaſon whereof there 
not can be no Trial made in due Manner, nor the Felons put in Exigent, nor out- 


lawed, nor any Thing preſented in the Circuit, the which had been to the 
great Damage of the King, and nothing to the Preſervation of the Peace: And 
thereupon it is ordained, That from thenceforth in Caſes of the Death of 


of 1 Men, whereof the Coroners Office is to make View and Inqueſt, it ſhall te 
\ fol cemmanded to the Coroner of the County, that he with the Coroner of the King's 


Hauſe, ſhall do as belongeth to his Office, and enrol! it, & c. It is ſaid indeed 
by Sir Eduard Coke, That if a Murder had been committed within the 
Verge, and the King had removed before any Indictment taken by the 
Coroner of the Verge, the Coroner of the County might have inquired 
of the ſame at the Common Law, e maleficia remanerent impunita : But 
ſince no Authority is cited by him for the Maintenance of this Opi- 
mon, and the Argument brought to prove it is founded on a miſtaken 
doppoſtion, inalmuch as it doth by no Means follow, That ſuch Offences 
would be diſpuniſhable if they could not be inquired of by the Coroner 
of the County, fince they might certainly be indicted before juſtices of 
» and Terminer, or of the Peace, who have a general Juriſdiction . 
| Moughout the whole County; the contrary Opinion ſeems rather the 4 Co. 46 b. 
eng plauſible, as being more agrecable to the Purport of the ſaid Sta- * 
lle, and the general Tenor of our Law Books. | ; 
Ba 16. But it is certain, That an Indictment taken before the Co- 
| Mt of the County, and the Coroner of the King's Houſe, of an Offence 


2 Iaſt. £50. 


dot appearing by the Indi ˖ | ithi 
. Sea. 8 by the Indictment it ſelf, ro have happened within the 
fences | go of the Court, is inſufficient; for that every material Part of an 
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be earns ought to be found by the Oaths of the Indictors, and cannot 
ied with any Averment; and it doth not appear by the Indict- 


as the Record is entire, and the IndiQtment was taken entirely 
N before 


l 
| 1 * that the Coroner of the King's Houſe had any Authority to take 
5 * +, ſhall not be ſaid to be void, and coram non judice as to the Co- 1 
f 5 — King's Houſe, and good as to the Coroner of the County. f f 


4.6 


Ss Co. 46. 9. 
3 Inſt. 134. 
2 Leon. 160. 
the ſame Caſe, 
but 10 Re ſolu- 
tien. 


Brack. 121. 
Fleta B. 1. 
Ch. 25. 


Death taken before him as Coroner both of the King's Houſe, and of the 


Houſes, or any other Houſe or Fonſes, at ſuch Time as his Majeſty ſbal happen 


"of another Coroner of any Shire within this Realm, by the Oath of twelve o 
more of the Teomen, Officers of the King's Houſhold, returned by the two Cluts 
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before both; and peradventure the Jury was directed principal! 

Coroner of the Houſe, and the Witneſſes examined and fer by ay 
Seck. 17. It hath been reſolved, That if the ſame Perſon be Coro 

ner of the County, and alſo of the King's Houſe, an Indictment of 


County, is good, | becauſe the Miſchief expreſſed in the Statute, is reme. 
died as well when both Offices are in the ſame Perſons as when they ate 
in divers. n 

Sep. 18. Alſo it is enacted by 33 H. 8. 12. Par. 1. & 3. That all J,. 
quiſitions upon the View of Perſons ſlain within any of the K, ing's Palaces 9 


to be there demurrant or abiding in bis Royal Perſon, ſhall be taken ij the Cys 
ner for the Time *. of the King's Houſbold, without any adjoining or aſiftin 


Controllers, the Clerks of the Check, and the Clerks Marſhals, or one of them, for tht 
Time being, of the ſaid Fouſhold, to whom the ſaid Coroner of the ſameHuſvll 
ſhall direct his Precept, which Coroner ſhall be from Time to Time appointed 5j th 
Lord Great Maſter, or Lord Steward for the Time being; and that the ſaid Cann 
ſhall certify under his Seal, and the Seals of ſuch Perſons as ſhall be ſworn lefr 


him, all ſuch Inquifttions before the ſaid Lord Maſter or Lord Steward, &c, 5 Se 
As to the ſecond general Point, viz. How far a Coroner is impowered, Lit 
and in what Manner he ought to take an Inquiſition, 1 ſhall conſider his 1 
Authority of this Kind, | 8 mn 
| | 10 
1. In Relation to Death. 7 
2. In Relation to other Matters. . 
As to his Authority to take an Inquiſition of Death, 1 ſhall examine, 
1. In what Caſes and in what Manner he ought to take ſuch lqui - 
ſition. 0 7 Er 
2. What farther Care muſt be taken by him for the Proſecution 0! } 27 
the Offender, after taking the Inquiſition. * 
3. What high Credit the Law gives to it. ap 
Sect. 19. As to the firſt of theſe Particulars, it is enacted by 4 E. ” 
commonly called the Statute de officio Coronatoris, That the Coroner pos W be! 
formation, ſhall go to the Places where any be ſlain, or ſuddenly dead or neui © 
and ſhall forthwith command four of the next Towns, or five or fix, 04 of pe 
before him in ſuch a Place; and when they are come thither, the Coroner pe, 1 Thar 
Oath of them [hall inquire in this Manner; that is to wit, if they nom wot pt 
| Perſon was ſlain, whether it were in any Houſe, Field, Bed, Tavern, or 2 Whol! 
ny, and who were there. Likewiſe it is to be inquired who were calpable, © i Ta 
of the Act, or of the Force, and who were preſent, either Men 0 Women, 4 Name 
of what Age ſoe ver they be, (if they can ſpeak or have any Dire, N lm; 
how many ſoever be found culpable by Inquiſition in any of the M. ited been 
aforeſaid, they ſhall be taken and delivered to the Sheriff, and ſhall be © 4 7 i poſed 
10 the Gaol : And ſuch as be founden, and be not culpable, ſhall be attac b * volle 
the coming of the Juſtices, and their Names ſhall be written in the Coroner * 


, TB : in In 
If it fortune any ſuch Man be ſlain, which is found in the Fields, or 
th oods, firſt it Ao be inquired whether he were ſlain in the ſame Plat 0 MY | 


And if he were brought and laid there, they ſhall do as much 4s the) cui fo n : 
e 


Chap. 9. Of the Court of the Coroner. © 


vp their Steps that brought the Body thither, whether he were brought upon 4 
Hue, or in a Cart. It 2 be inquired alſo, if the dead Perſon were known, 
or elſe a Stranger, and where he lay the Night before, and if any be found culpa- 
ble of the Murder, the Coroner ſhall immediately go unto his Houſe, ant ſhall in- 
quire what Goods he hath, and what Corn he hath in his Grange ; and if he be 
' Freeman, they ſhall inquire how much Land he hath, and mhat it is worth 
goh, and further, what Corn he hath upon the Ground. And when they have 
thus inquired upon every Thing, they ſhall canſe all the Land, Corn, and Goods 
i be valued, in like Manner as if they ſhould be ſold incontinently, and thereupon 
they ſhall be delivered to the whole T ownſhip, which ſhall be anſmerable before the 
"uſices for all. And likewiſe of his Freehold, how much it is worth yearly over 
ind above the Service due to the Lords of the Fee, and the Land ſhall remain in 
the King's Hands, until the Lords of the Fee have made Fine for it. And im- 
mediately upon theſe Things being inquired, the Bodies of ſuch Perſons being dead 
„ ſin ſhall be buried. In like Manner it is to be inquired of them that be 


mert ſo drowned or ſlain, or ſtrangled by the Sign of a Cord tied ſi rait about their 
Necks, or about any of their Members, or upon any other Hurt found upon their 
Budies, whereupon they ſhall proceed in the Form aboveſaid; and if they were not 
ſain, then ought the Coroner to attach the Finders, and all other in Company. 
Haß. 20. Alſo all Wounds ought to be viewed, the Length, Breadth, and 


Hut 1s, and how many be culpable, and how many Wounds there be, and who gave the 
Hand; all shich Things muſt be inrolled in the Roll of the Coroners. Alſo Horſes, 
bus, Carts, &c. whereby any are ſlain, that properly are called Deodands, ſhall be 
ved and delivered unto the Towns as before is ſaid; 


Keck. 21. It is obſervable, That this Statute being wholly Directory 
net from any Branch of his Power, nor excuſe him from the Execution 
any Part of his Duty not mentioned in it, which was incident to his 
| Office before; and from hence it follows, That though the Statute 
mention only his taking Inquiries of the Death of Perſons (Jain or 


amd, or ſuddenly dead, and after ſuch Bodies are to be ſeen, whether they 


and in Affirmance of the Common Law, doth neither reſtrain the Coro- 


S 
* 
% 1 4 
” — a 
* 


Deeprels, and with what Weapons, and in what Part of the Body the Wound or 


Fitz. Coron. 
421. 
3 Inſt. 52, 9m. 
Bro. Coron. 
168. 
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2 1 Sid. 204. 
1 Keb 723, 
744+, 745 
Con. Latch. 
166, 

Poph. 210. 
Co. Ent. 354. 


v Cro. El. 31. 


I Reb. 745. 


li- 
{ crowned or ſuddenly dead, yer he may and ought to inquire of the 
10 Death of all Perſons whatſoever who die in Priſon, to the end that the 
Publick may be ſatisfied, whether ſuch Perſons came to their End by the 
ee Courſe of Nature, or by ſome unlawful Violence, or unrea- 
. put on them by thoſe under whoſe Power they were 
n I. * And the like Reaſon alſo ſeems to be the beſt Ground of 
154 0 ra lution which we find in ſome 2 Books, That there is no Neceſ- 
gre Yo n it appear in a Coroner's Inqueſt, that it was taken by the Oaths 
yon 1 ions of the next adjacent Towns, but that it is ſufficient co ſay, 
gre th art = Was taken by the Oaths of lawful Perſon of the County, inaſ- 
nb ay * ſuch Inquiſitions being good before the ſaid Statute, which is 
either 52 } Veclaratory, muſt needs be ſo ſtill; but it b ſeems, That it ought 
, 418 * in every ſuch Inquiſition at what Place, and by what Jurors by 
And A di was taken, and that ſuch Jurors were ſworn, and that the Rea- 
[anne Ro in ſome Books that ſuch Inqueſts ſhall be intended to have 
mittel poſe fy en by the Men of the next Towns ſeems very harſh, if it be ſup- 
1 antil voll 1 to be taken by ſuch Perſons ; for that ſuch lntendment 
el. ay ma conttary to the general Rule of the Law which will not ſuffer 
in " «rial Part of an Indictment to be taken by Intendment. 
of M's 
fo 65 Seit, 23. 
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Statute doth 
iez Sets 23- Alſo ic is farther _— — he the View ofthe 

. ö fay, That the 1 taken by him, ſhall be void: 

3 da Bode? r 


Se 
| 0 00 
he © Books, That a Coroner has no Man. 0 
ar js © ly agreed dag ithout a View of the Be. f tl 
; Noy by. = Fe: is wok an e dee —— ſuch View, is meet 973 
is 21 4 4 4 x ein any ſuch Inqueſt 1 3 adjudged, That if a _ Bo- 4 
21 Ed4.70b. dy, his Reaſon ir ha eſt ought to be taken, 
Poph. 20g, void. And for t her Place, whercon an Inqueſ fore the Coroner 1 
9 Priſon, or other Pla o long, that it putrify before t | 3 
e jaw viewed i, he Gao 6 may lk incor Te , 
F. C. 51. ved, That a Coroner a dead Body out of th mv 
(Ke. 278. I 3 Days aſter rs 2 af e "_ b 5 
Pl. 74. n ! it, not | : fa one, 1 
2K f. Grave in order to view eee taking of a go 1 
2 R. 3. 2 pl. 5. been taken beſore; ut 7 But if the Body Cannot —_—— 
HPC 7% an inſufficient one na before the Coroner hath vii Inqueſt: of i tion 
Bro. Coron. R have lain ſo long ; 3 taking of his nqueſt; Ie 
HP.C 170 hows be Danger of infecting People * (s he have a ſpecial Writ 3 _ hs 
2 _ —_ = to be taken by the 3 of Peace, or OP = Inquel 8 
Latch. 166. | . | „ | ; 
hn 29. ion for that n Felonies, Fc. ＋ Inqueſt on View in 5 
8 r to N 1 f Witneſſes; but none can t * 
Noy 87. on the Te ony © EG: Body hath been b «ih 
Ks NY We SO e 
217-  , long buried, that i of Uſe for the Informatio Diſcretion refuſe io ſon: 
Cry Hil cog. be r quiſition is ge he wry "Circumſtances ok % 
FIGS NE file ir, upon Affidavit of t ſition be taken in 1 
: 2 | on 
; - the Inqui Tic topet 
Proceeding. Vet it is not neceſſary, ee 1 for it _— 1 | a 
2 Ru — . Place where lar Repos the View of a Bo & unt 
See Poph. 209. | | uiſition t : Eos CE: | the 
* ſolved, That an 8 er from the ſaid Statute, - 4 
e 2 ws the Coroner hath ee len to a Felony 47 * Go 
| Sect. 26. ; - ire of any C | mon Law; 
bis kon from 3 ZZ. 7. 1. to he any ſuch Power by the Jay or other ca . 
Fitz Forfei ct; ſo neither hath he hoſe who ſome Way Indictment ol 
8.5. Co, 0, hing to do with any bur t h been reſolved, That an In who h1 d 
D 5 has _— Fs And therefore it an d and comforted one end, 
22. Party's Death: . for having receive | T T7 
Dn ww kn. a Coroner for 5 © inquire of theb | 
e 7 aud. ilty of a Murder, 18 F hat a Coroner may mqu har he b allo 4 
= on C the Prixcipals; nad cer. 
bd S. p. C. 183, ceſſories / hether any in ſuch Ma forfeit all their a Per 
Letters C. D. mav inquire, WI hich Flight they 2 Queſt 
3 fly ro the Offence; for w | ay _ on Tom, 
152. | h | m f 
Keilw, 68. b. Chattels. X is i certain, Thar a Lever and allo of on - came 
og g. . e Wn of the Party's gn if ir be fount oy cord, 
8E9.4. 4.2, quite of 1 1 ne * mage 3 228 A de Br 
ide infa Which occaſio ſon deceaſed was ki ir by the De tot lend 
vide infra ſt. chat the Perſon a as out of Repair Yy are boun ape; 
Section. _—_— and that the Bridge — that thoſe Inhabitants x 5 
n Inhabitants of ſuch » =_— = = It 
Vero zu. pair it, the Townſhip ſha 888 
I 


= $4 Of the Court of the Coroner. 
o do his Office when he is ſent for, Cc. he ſhall be amerced, by Virtue 2 


2 eſcape untalen, the Townſhip where the ſaid Deed is ſo done, ſhall be 
merced for the ſaid Eſcape, and that the Coroner have Authority to inquire there. 
in the View of the Boah dead : And that if any Coroner be remiſs and mike 
mat Inquifttions pon the View of the Body dtad, he ſhall forfeit for every De- 
alt an hundred Shillings. | 5 
$7, zo. As to the ſecond Particular, viz. What farther Care muſt 
be taken by a Coroner for the Proſecution of the Offender, after raking an 
nquiſition of Death againſt him, it is farther enacted by the ſaid Statute 
Gol 3 H. 7. I. That after the Felony found, the Coroners deliver their In muifitions 
% the Juſtices of the next general Gaol-Delivery, in the Shire where the Inqui- 
tion is taken, the ſame Juſtices to proceed againſt ſuch Murderers if they be in 
the Gaol, or elſe the ſame Juſtices to put k 
in bis Bench. And if any Coroner do not in ſuch Manner vertify his Inqui- 
ton, be ſhall forfeit an hundred Shillings. 
Se. 31. Allo it is enacted by x & 2 Ph. & Mar. 13. That every Coro- 
1, upon any jy" a before him found, whereby any Perſon or Perſons ſhall 
k intifed for Murder or Manſlaughter, or as Acceſſary or Acceſſaries to the ſame, 


4.8 Yu Y PT. 0 0 S- 


Ith 


. * 
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518. 29. Alſo it is agreed, That if a Coroner be remiſs in coming SP.C. 51. H. 


alk. 377. 


i g "Shaw e | itz. Coron. 
\ the abovementioned Statute De coronatoribus. Alſo it is farther enacted 29 


H. 7. 1. That if any Perſon be lain or murdered in the Day, and the H. b. c. 170, 


e ſame Inquiſitions afore the King 


1 . 4 . 
. 
37 * pl. 13. | 
11 H. 4. 93 

pl. 5c. 

14 H. 7. 2. 
pl. 7. 

Fitz. Coron. 
213. | 
Keilway 686. 
§. P. C. 181. 
Letters P. C. 
Finch of 
Law 41s. 


n { ef! the Murder or Manſlaughter committed, ſhall put in Writing the Effect of the . 
of it Evidence given to the Fury before him, being material : And {ball bind all ſuch 
the H Recognizance or Obligation, as do declare any Thing miterial to prove the 
e 10 ſame, to appear at the next general Gaol- Delivery to be holden within the County, 
the ty, vw Town-Corporate where the Tria thereof ſhall be, then and there to give 
Evidence again the Parth ſo indicted at the Time of the Trial, and ſhall certify 
n in 6 well the ſame Evidence, as ſuch Bond or Bonds in Writing, as he ſhall take, 
5 te eher with the Inquiſition or Indictment before him taken and found, ut or be- 
lying | fore the Time of his ſaid Trial thereof to be had or made: And in Caſe any Co- 
roner ſhall offend in any Thing contrary to the true Intent and Meaning of this Act, 
, nor the Juſtices of Gaol-Delivery of the Shire, City, Town, or Place where ſuch Of- 
r tit fence jhall happen to be committed, upon due Proof thereof, by Examination be- 
for it fore them, ſhall for every ſuch Offence ſet ſuch Fine on every ſuch Coroner, as 
d rhe they ſhall think meet, am eſtrea the ſame, as other Fines and Amerciaments 
ent q _ 4 fore Juſtices of Gaol Delivery ought to be. b 5 
0 hi 4 1 Fog A 5 * by 1 H 8. 7. That if any Coroner ſhall not 
imſelf to av his Office upon any P. he ſhal 
. ef for Kallen ce upon any Perſon dead by Miſadventure, be hall 
* TE: 33- As to the third Particular, viz. What high Credit the Law 
1 : wo an Inquiſition of Death found before a Coroner, it ſeems à cer- 5 
Js ; Gag anciently the Judges would not receive a Verdict, acquitting 
1 — by the Death of a Man found againſt him by a Coroner's In- 
big Hy 1 els the Jury ſo acquitting the Defendant, had found at the ſame 
** * 2 = other Perſon did the Fact, or by what other Means the Party 
92 rye, is Death; becauſe it appeared by the Coroner's View upon Re- 
the nrcompet a ju was killed: But it is b agreed, That the Judges can- 
ite fendant from, ury to make ſuch farther Inquiry on an Acquittal of a De- 


pear of f any other Indictment, becauſe it doth not in ſuch Manner 
i fon hs rows: by any ſuch Inquiſition, that a Perſon is dead : And 
luch farther ee the ſaid Practice of compelling a Jury to find 
Courſe of x m_ with Reaſon in any Caſe, unleſs it appear in the 
Amen bg vidence by what other Means not mentioned in the In- 
the Party loſt his Life; for it o_ ſtrange, 1 hat a Jury Sous 

0 


Brook Ap- 
peal, 42, 122. 
Bro. Indic- 
ment jo, 35. 
Bro. Cron. 


32, 39, 52, 

1 17. | 

b See the Books 
ebyue cited. 
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quiſition of Self. Murder, or of the Flight of a Perſon indicted for th 


35H. 6. 2). b. 


55. 4. 

Fitz. Coron. 
206. 

Bro. Appeal 
111 

5. P. C. $1, 
I K 


. 
d 4 Inſt. 271. 
2 Inſt 147. 

© See the Sta- 
tute at large. 
f Britton 3. 


_ trary Opinion, it may be anſwered, That this Point is not reſolved in e. 


| hath no Power to take an Indictment of an Acceſlary after the Fact; 
and that which is ſaid in 35 HF. 6. concerning this Matter, is only 


BraQon, B.;. 
+ os 


S.P. C. 5 1. K. 
8 120. 


2 See the Sta. 
tute at large. 
b Bratt. 122. 
a. b. 147. 
Fleta, lib. 1. 
cap. 25. 
Britton, fol. 


. 
S. P. C. G. 
22 Aſſ. 97,98. 
Finch 321. 


be in any Caſe compelled to find a Matter upon their Oaths, whi 
have no Evidence. to ſupport; and therefore if it no Way * 
them, by what other Means the Death in queſtion was occaſioned it 
. ſeems difficult to maintain that it ſhall not be ſufficient for them to 8 


Seck. 38. As to the third general Point, viz. How far a Coronet 15 


Of the Curt of the Coroner. Bock ll 


appear tg 


clare ſo to the Court. | 
Sect. 34. How high a Credit is given by the Law to a Coroner's li 


Death of another, will be more fully ſhewn in the three laſt Sections a 
this Chapter. | 1 

Seck. 35. As to the ſecond general Point, viz. What Authority: 
Coroner hath to take an Indictment of other Matters, it is expteſsly (ail 
in ſome 2 Books, That a Coroner hath no Power Ex «ffcio to inquire of 


any Felony, but only of the Death of a Man upon View. And bo 


b Staundford and © Hale ſeem to ſpeak doubtſully of this Matter, upon th 
Authority of thoſe Books; and © Sir Edward Coke ſeems expreſsly to ce 
clare his Opinion, That a Coroner hath no Power to take an Indictmen 
in any other Caſe: Vet ſince it is expreſsly declared by the abovemen. 
tioned © Statute De officio Coronatoris, That a Coroner ought to inquire df 
the Breakers of Houſes ; and it is ſaid by f Britton, That he may in 
quire of Rape, and of the Breach of a Priſon, and ſuch Power hath never 
been expreſsly taken from him, it ſeems hard to ſay, Thar he may not 


ſtill make ſuch Inquiries if he pleaſe; for as to the Authority «| 


27 A 55.& 35 H. 6. 27. b. which are cited for the Maintenance of the con- 


ther of thoſe Books, but only ſpoken of incidentally ; for the very Point 
reſolved in 27 of Aſiſes, ſeems to be no more than this, That a Coronet 


brought in by Way of Argument concerning a Point of a quite different 
Nature. 8 1 To _ 
Set. 36. However there ſeems to be no Doubt but that the Core 
ner may and ought to inquire of Treaſure-trove, concerning which it i 
enacted by the ſaid Statute of 4 E. 1. De officio Coronatoris, That 4 Corn 
being certified by the King's Bailiffs, or other honeſt Men of the Country, ſbi 
go to the Places where Treaſure is ſaid to be found. And it is farther enade 
in the following Part of the ſame Statute in theſe Words, 4 Coroner ou 
alſo to inquire of Treaſure that is found, who were the Finders, and likenie why 
is ſuſpected thereof: And that may be well 8 where one liveth riotou(), 
haunting Taverns, and hath done ſo of long Ti 


ime ; hereupon he may be attachi! 
for this Suſpicion by four or fix, or more Pledges, if he may be found. 


Sed. 37. It is alſo ſaid, That a Coroner may inquire of Royal Fiſhes, | 


as Sturgeons, Whales, &c. 


impowered to receive and proceed on a Bill of Appeal, | ſhall endeavvu! 
to ſhew, 


1. How far he is authorized to receive ſuch Appeal. 
2. How far to proceed upon it. Oe 
3. In what Manner it may be removed by Certiorari. 


Seck. 39. As to the firſt of theſe Particulars, it appears dearly 8 
the abovementioned 4 Statute of 4 E. 1. De Mcio Coronatorts, ane 


from our ancient b Law Books, That a Coroner in the Cos 
may receive an Appeal of any Felony or Maihem, upon the ray 
— 


3 


Chap. 9. Of the Court of the Coroner, 


1 And it is obſervable, Thar the ſaid Books generally mention the Coroner * A del 
| 5 the Perſon before whom ſuch Appeal is to be commenced, without 56 
1 joining any other With him; from whence it ſeems clearly to be inti- 5. p. C. 177: 
. mated, That the Coroner is the b only Perſon who hath a Juriſdiction 5, 3 
in this Matterz and that at Common Law he might © receive ſuch Appeal 2 Toft. 176. 
ry without, the . any =: as he FO may we $5 ks * N 
Appeal of an Approver, &c. But it being provided by the Statute of 343 
1 * er 1. cap. 10. That the Sheriff ſhall have Counter -Rolls with HF. C. 172. 
the Coroners, it ſeems, That no Appeal ſince that Statute is well com- 
1 menced before the Coroner, d unleſs the Sheriff be alfo preſent, in order à 39 Hl. 6. 
W to take a Counter-Roll of the Procceding : But it ſeems, That the She- +73 _ 
dl riff by Vertue of this Statute, is no more a Judge of the Matter than he Conte Bro“ 
* was before ; and therefore where it is ſaid by the Statute of 3 H. 7. 1. Appe. l 44. 
a That r. of rel may be n the _— and mg 
roners of the County where it was done, it ſeems reaſonable to intend 
I the Meaning of the Statute to be, that it may be commenced before 
* them in the ſame Manner as before, and not without expreſs © Words * N 8.2. 
i. 4 _ any Alteration of the Juriſdiction given them by the Common . b 
ener ; * | 
Hef. 40. But it is f certain, That a Coroner hath no Power to re- HPC 171 
not , | | | , 
; off cee a Bill of Appeal of any Offence done out of the County whereof 4 RY 
_ heis Coroner, becauſe the Offender cannot be tried by the County: But 53. pt 
1 ei tis agreed, That he may receive the Appeal of an Approver, or take Fitz Coron. 
ink the Abjuration of one, who acknowledges a Felony done by him in any 35 .o 
* 8 becauſe that after ſuch Confeſſions there is no Need of any $h«cif cap. 
at; (lat, | 8 pe | „ 
In! Seck. 41. As to the ſecond Particular, v. Flow far a Coroner may h 22 All. 97, 
. proceed upon ſuch Appeal, it ſeems 8 probable, That before the Statute of RY 1 
Magna Charta, cap. 17. Coroners might try Offenders as well as receive Ac- Fleta, lib, i. 
oto⸗ culations apainſt them; but it is ® agreed, That they cannot proceed fo ©? 45. 
ty” fat ſince that Stature, by which it is enacted, Z hat no Sheriff, Conſtable, Co- LT, 3% 
7050 mth Bailiff of the FE, ſhall on The of the Crown. Allo it is 3 
fal Steed, That Proceſs may be awarded in the County - Court on ſuch Ap- Con 92. 
= peals till the Exigent ; but * it ſeems queſtionable, whether ſuch Proceſs 8, . C. 6. 
an ray 8 _ ro . 2 by 2 ba ef . 
e wh r being the only Judge, as I have endeavoured to prove, 5. P. C. 64. 
fu, N it ſcems to be moſt proper that the Proceſs be awarded by him H. P. C. 175 
h Mes oper ork - ſeem clear, That the abovementioned Statute of I A 
Charta, doth reſtrain the Coroner from awarding an Exigent, and Fitz. Coron. 
iſhes 2 outlawing an Appellee; for ſince, as it is agreed by all, an Of- 1 
| 7: er might become attainted by an Abjuration of a Felony made before Appeal 82. 
er iS 1 d why not as well by an Outlawry pronounced by him? And Quere Bro. 
Wout K aud we find it taken for granted in ſome of the ! old Books of the 1 
— — that Appellees may be outlawed for not HP C 171. 
on Proceſs before the Coroner. ; VS. P. C. 63. 
_ W As to the third Particular, viz. In what Manner an Ap- aa .“ 
oub _ the Coroner may be removed by Certiorari, there m is no Hi. P. C. 171, 
= 3 ut that it may be removed either into the King's Bench or Chan- Jg. 476. 
d n directed to the Coroners and Sheriff. But it hath been 14 1. 4. 
bu if = 1 it cannot be removed by ſuch Writ directed to the She- 13 
. allo 125 7, ecauſe the Coroner is the Judge, and the Sheriff hath only my . 
oute gy ter. Roll by Vertue of the above-mentioned Statute of Weſtm. I. 2 loſt. 176. 
if 10. 5 P C. 64. 
ing , . 79, 
ON See. lun c. 
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fading ſufficient Pledges to the Sheriff for the Proſecution of the Suit. Con. 17 AM. 
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1 H. P. C. 172. 
83.0. 
Ses Section 40. 
W . .. 7 
H. P. C. 172. 
S. P. C 53.73. 
H. P. C. 172. 
Fitz. Co. 462. 
29 Ed. 3. 42. 
d Vid. Sc&, 
36 & 49. 

© Fitz, Co- 
ron. 420. 

S. P. C. 115. 


Letter B. 


3 Inſt. 115. 
fSup.Se&.40. 
£ Bro. Coron. 
| | - | 
S.P. C. 123. 
Letter A. 
Finch of 
Law 388,389 


h Bro. Coron. 


181. 

S. P. C. 116. G. 
Finch of 
Law 388. 

218. P. C. 116. 
Letter G. 


117. Letter A. 


Bro. Coron. and take Notice, That at the Common Law, if a Perſon accuſed of ary 
183. . Felony (except © Sacrilege,) f whether in the ſame or any other County, 
+37 nM for which he was liable to Judgment of 8 Death, and not charged wich 
Letter F. h High Treaſon, nor (as i ſome ſay) with Petit Treaſon, had fled to 10 
3 Inſt. 115. k Church or Church-yard, and within ! forty Days confeſſed himſelf gi 
2 before the Cotoner, and declared all the particular m Circumſtances olle 
18. P. C. Offence, and thereupon taken the Oath in that Caſe provided, (the" ud 
721; ſtance whereof was that he abjured the Realm, and would depart as ſoon 
v . P. C. as poſſible, at the Port which ſhould be aſſigned him, and never 17 
117. Letter E. without Leave from the King, Cc.) he ſaved his Life, if he obſerved i 
"oy 1 Terms of the Oath, by going with all e convenient Speed the near: 
We Way to the Port aſſigned, Sc. but he was P attainted of the N N 
* 119, ſuch 4 aa more, and conſequenrly forfeited his Lands a 
Finch of Goods, 7 5 N 
Law 389. Sec. 45. As to the ſixth general Point, vis. How far the Att of n 
* Ry: 7- one Coroner is as effectual as if it were done by all, it ſeems cee, 


Bro. Coron. 


145. 
S. P. C. 121, 
Fitz. Coron. 
425. 
SP.C.122.c, 
Finch of 
Law 38g. 
3 Inſt. 217. 
4SP.C. 5 3. a. 
14 H. 4. 34 b. 
r Vid. ſupra 
Ch. 1. S. 10. 
Fitz. Co. 10 
S. P. C. 52. A. 
H. P. C. 172. 
t S. P. C. 53. 
14 H. 4. 34, 
39 H. 6. 40. b. 
41, 42. 
v See Book 1. 
Ch. 68. 


Of the-Conrt of the Coroner. Book l. 


Seer. 43 As to the fourth general Point, viz. How far a Coroner i 
authorized to receive and proceed on the Appeal of an Approver, ther 
is no Doubt but that the Coroner alone may receive ſuch Appeal, 2 whe. 
ther the Offence were committed in the lame or in any other County, 
and may alſo award Proceſs to the Sheriff againſt the Appellee, being in 
the ſame County, till it come to the Exigent 3 and it b ſeems, That i 
may be probably argued, that he may award Proceſs even to an Out 
lawry, as hath been more fully ſhewn in the forty-firſt Section of this 
Chapter: But it is certain, That he cannot award any Proceſs againſt a 
Appellee in a foreign County, but muſt leave it to the o Juſtices of Gaol 
Delivery, or others, before whom the Appeal is afterwards recorded, who 
ſhall award Proceſs againſt ſuch Appellees in ſuch Manner, as ſhall be 
more fully ſer forth in the Chapter concerning Approver. 

Sect. 44. As to the fifth general Point, viz. How far a Coroner 
is authorized to take the Confeſſion and Abjuration of a Felon, ther 
ſeems to be no Doubt but that he may record the Confeſſion of the Breach 
of Priſon by any Felon, &c: and alſo the 4 Confeſſion of any Felony by 
an Approver ; but the Law relating to theſe Matters being in great Mer 
ſure obſolete, it ſeems needleſs over nicely to inquire into it; alſo it is ceriin 
that he might take an Abjuration, bur this not having been in Uſe ſitce 
21 Fac. 1.28. Secf. 6. 7. by which it is enacted, That no Santtuary or Priviiy 
of Sanctuary, ſhall be admitted or allowed in any Caſe, 1 ſhall only touch upon i, 


That 4 where-ever Coroners are authorized to act as Judges, as in the i 
king of an” Inquiſition of Death, or recciving an Appeal of kee, xe 
the Act of any one of them, who firl? proceeds in the Matter, is 70 " 
ſame Force as if all had joined in it; but it is ſaid, That _— ; 
Proceeding by one of them, the Act of any other will be void þ es 
ſeems certain, That where Coroners are impowered only to à eb 
ſterially, as in the Execution of Proceſs directed to them Low - ho 
fault or Incapacity of the Sheriff, all their Acts will be void Where! 
do not all join. 5 = | py 
Sect. De, As to the ſeventh general Point, vs. In 5 Ons * 
roner may lawfully take a Fee for the Execution of his O 5 115 
Qed by the Statute of Weſr. 1. rap. 10. which was made 27725 
of the Common Law, 2 Inſt. 176. *That no Coroner demand or take an) | 


Fay Man to do his Offce, upon Pain of great Forfeiture 10 the Hing. 


Seck. 40 
4 


Fre upon eve 
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he have no 
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Sect. 51. 
found before 


J a Coroner's In 
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Flight found ap 
"ery great 


Chip. 9: Of the Court of the Coroner. 


Seck. 47. But it is enacted by X. 7. I. That a Coroner have for hls 


Inquiſition taken upon the view of a Body flain 13 8. 4 d. of the 
attels of the Slayer and Murderer, if he have any Goods ; and if 
Goods, of ſach Amerciaments as ſhall fortune any Townſhip to be 


every Time forty Shillings. 


Relation, 


1. To Abjurations or Confeſſions made before him. 


Eſcapes. 
Flights. 


caule it makes them on] 


anrrced for the Eſcape of the. Murderer, &c. 
Sec. 48. But the Coroners end 
Perſons ſlain by Miſadventure, it was enacted by 1 H. 8. 7. That upon 
a Requeſt made to 4 Coroner to come and inquire upon the View of any Perſon 
fun, drowned, or otherwiſe dead by Miſadventure, the ſaid Coroner ſhall diligent- 
% bis Office, without taking any Thing therefore, upon Pain fa, every Coroner 
that will not endeavour limſelf 4) 

an Thing for doin of his 


to do his Office, 


4 To Selt-Murders. 


eavouri 


ng to extend this Statute to 


s afore is ſaid) or that taketh 


a 
Office upon every Perk dead by Miſaduenture, for 


Sl. 49. As to the firſt Particular, it is ſaid, That his Record of an 
| * Abjuration, or of the Confeſſion of b breaking a Priſon, or of the 
Confelſion of a Felony by an © Approver, is of ſo great Authority, as 
not only to eſtop the Patty from taking any Traverſe to his having 
made ſuch Confeſſion, bur alſo from alledging that what was faid by 
him was extorted by Dureſs, or other unfair Means. Alſo it ſeems that 
lf the Party plead, That he is not the ſame Perſon who abjured, G. 
and the 4 Coroner record that he is the ſame Perſon, ſuch Record is con- 
cluſwe, Gr. Bur in theſe © Caſes ir ſeems, That the Judge for the bet- 
ter Information of his Conſcience, may in his Diſcretion if he think 
| quiry from the People living next to the Place, of the whole 
Circumltances of the Matter, &c. 8 N 
S*4. 50. As to the ſecond Particular, viz. That relating to Eſcapes 
efore a Coroner, it is f ſaid, That if it be found by a Coroner's 
Inqueſt, that a Murder was committed in ſuch a Town, and that the 

urderer eſcaped untaken, the Townſhip cannot traverſe ſuch Eſcape, 
y liable to an Amercement, & de minimis non 


As to the third Particular, viz. That relating to a Flight 
a Coroner, it ſeems, Thar if a Perſon indicted of a Murder 
TS Inqueſt, be alſo found to have fled for it, and afterwards 
rial be 8 acquitted of the Murder, and alſo found not to have 


yet he ſhall forfeit his Goods, becauſe ſuch a finding that he 
who as ſome ſay, had nothing to do with it, and 
n charged with ſuch Inquiry, ſhall not controll the 
Inqueſt, which is of ſuch Authority, that immediately upon 


by a Jury, 
to have bee 


P 


the Party's Goods ſhall be delivered to the Townſhip, which 
r them. Alſo it ſeems h generally to be taken for 
the Party has no Remedy whatſoever to traverſe ſuch 
ainſt him by a Coroner's Inqueſt ; for that ſuch Inqueſt is 
Authority, i inaſmuch as all Perſons of the ncighbouring 


Towns, 


sto the eighth general Point, viz. In what Caſes a Matter recorded 


by, or found before a Coraner, admits of no Trayerſe, I ſhall conſider 


. 


alL.P.C. 171. 
Fitz Co. 124. 
S. P. C. 52. 
Letter B. 
dS. P. C. ga. 
Letter H. 52. 
Letter B. 


pl. 35. 
Fitz. Caron. 


134,243.43. 


Fitz. Ceron. 
118, 169. 
12 Aſſiſes, pl 


29 


124 
S P. C. 52. 
Letter B. 


e Fitz, Caron. | 


119,124,169. 
12 All. 29. 
Bro. Coron, 


75. 
CFC 36 


Letters A. B. 
35. Letter F. 
183. Letter D. 


See Fitz 352 


8 13 H. 4. 13. 
pl. 6 
Fitz. Forfei - 


ture 29, 32, 


35. 

5 Co. 109 b. 
Dyer 238. 
pl. 36. 

H. P, C. 271. 


h Bro. Coron 


„„ 

8 E. 4. 4 a. 
2 Lev. 141. 
Bro. Traverſe 


per ſans ceo, 


229 
3 Keb. 564, 
566. 

i 2 Inſt. 147, 


148. | 
3 Kcb. 366. 
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king of it; and yet I cannot find any direct Reſolution ſettling this 
Point; but on the contrary it is certain, That Sir William Staundſe4 
makes a Query of it, and the Reaſon abovementioned, which is brought 
to ſupport the great Credit of ſuch Inqueſts, holds as ſtrongly apain 
. the. traverſing them as to the Point of the Offence, in which reſpect it is 


8 more fully ſhewn in the next Section. And ſurely the other Reaſon which 
is given for this Opinion, That the Party only forfeits his Chartels by 
ſuch finding, and therefore ſhall not traverſe ir, becauſe the Law reckons 


23 Inſt. 55. 
2 Lev. 141. 
H. P. C. 29. 
1 Vent. 181, 
15 F 

8 Ed. 4. 4. a. 
Bro. Coron. 
151. 


2 Lev. 141, 


1 

2 Keb. 8 59. 
2 Jon. 198. 

1 Vent 278. 
3 Keb. 564, 
966,604,800. 
e See the Books 
above cited. 

4 Cro. El. 371. 
3 Keb. 800, 
1 

1 Mod. 82. 
Salkeld 190. 
2 Keb. 859. 
1 Vent. 181, 
182, 352. 

3 Mod. 80, 
100, 238. 
Con. 2 Jones 
198. 

© 2 Rol. Abr. 
32. pl. 5. 

9 2 Ed. 4.70. b. 


 Salkeld 190. 


him an Opportunity of defending himſelf. 


nion being alſo holden by b Books of as great Authority, and ſeeming all 


Lord of the Manor, Cc. 


Of the Court of the Coroner, Bock ll 


Towns, above the Age of twelve Years, are bound to attend at the f. 


Cha 


at this Day generally. holden that they may be traverſed, as will he 


ed. 
Chattels among thoſe minima de quibus non curat Lex, is very harh and 
unaccountable ; and it is very hard to ſay, That a Man ſhall be liable to 
forfeit all his Goods, which may perhaps be all that he is worth, by an 
© [Inqueſt taken in his Abſence, without either hearing him, or giving 


withii 


ſhall 


Sed. 52. As to the fourth Particular, viz. That relating to Self. Mu. 
der found before a Coroner, it is ſtrongly holden in ſome b Books, that 
no Inqueſt of this Kind admits of any Traverſe ; bur the contrary Oyi- 


to be more agreeable to the general Tenor of the Law in other Cales; i 
ſeems to be the better Opinion, That ſuch Inqueſt being moved into the 
King's Bench by Certiorari, may be there traverſed by the Executor ot Ad. 
miniſtrator of the Perſon deceaſed, and perhaps alſo © by the King orthe 


Sect. 5 3. Alſo if it 4 appear, That a Coroner hath been guilty of 
any corrupt Practice in the taking of an Inquiſition, it ſeems that a 
Melius inquirendum ſhall be awarded for the taking a new one by ſpecial 
Commiſſioners, who ſhall not proceed on the View of the Body, 
but on the Teſtimony of Witneſſes; and the Coroner ſhall have nothing 


to do in the taking ſuch new Inqueſt, becauſe it appears from his former . 
Misbehaviour, that he is not fit to be truſted ; bur © where his Inquiſition N 
is quaſhed for a Deſect in Point of Form only, he may and ought to take * 


a new one, in like Manner as if he had not taken any beſore. 


Chap. 10. 


—_—_ 


TT Tn nr ns 
CHAP. X. 

H the Sheriff's Torn. 

Kd. 1. HE Sheriff's Torn is the King's Court of Record, holden. Finch 241. 
; before the Sheriff for redreſſing of common Grievances F. N. B. 52. 
6 within the County; for the better underſtanding of the Nature Whercof 1 

n ſhall examine the following Points. 


5 1. The original Inſtitution of this Court. 
1 2, At what Time and in what Place it muſt be holden. 
1 3. What Perſons owe Suit to it. . ED 
. 4 What Authority the Sheriff (or his Steward) hath as Judge of it. 
0 5. What Kind of Offences are inquirable in it. 
˖ 6. Within what Place ſuch Offences muſt ariſe. 
he 7 by +48 Jurors and in what Manner Indictments in it ought to be 
4 | ound. ” os 
g 8. In what Manner they are to be proceeded upon. 

9. In what Manner they are to be traverſed and determined. 
of HR ol 
4 Se, 2. As to the firſt Point it is obſervable, That by the * Com- 
ial | mon Law, every Sheriff ought to make his Torn or Circuit throughout 
y, every Hundred in his County twice in the Year, in order to hold a Court 
ng in every ſuch Hundred for the Reformation of common Grievances, and 
net the Preſervation of the Peace and good Government of the Kingdom. 
10 for which Purpoſe all the b Inhabitants of ſuch Hundreds, being above 
ke the Ape of twelve Years, and not ſpecially privileged, (in ſuch Manner as 


ſhall be more fully ſet forth under the third Point,) are bound to attend 
at ſuch Courts in order to make Inquiries of all ſuch Offences ; and alſo 
to give Kcurity to the Publick for their good Behaviour, by taking an 
Oath to be faithful ro the King, and to obſerve his Laws, and alſo by 
ncorporating themſelves into ſome Free-Pledge or Tithing, which for- 
my lignitied a certain Number of Families living together in the ſame 
ana, the Maſters whereof were every one of them mutually bound 
* each other, and puniſnable for the Default of any Member of any 


ach Famil , In not l | : Accuſati 
* 820 1 appearing to anſwer for himſelf on any Acculation 


eyen to this Da 
(2m vicecomit 
lie a 

* Law doth not take Notice of any ſuch Court, under the Style of Tarn 


) the Sheriff's Court, but his Perambulation. 


eriff th 
great a gs 


3 


Ries 3- And the better inforcing of this Order ſeems anciently to 

e deen the principal End of holding this Court, the Style whereof 
y muſt be Curia viſus franci plegii Domini Regis tenta apud C. 
e in turno ſuo tali die, &c. But it hath been reſolved, Thar 


1 lent. tali die; for the Word Torn properly taken, doth not ſigni- 


Place ot As to the ſecond Point, viz. At what Time, and in what 
ons n 50 Court is to be holden, it is ſaid, That at the Common Law, 
> olden at any Place within the Hundred, and as ofcen as the 
fit : But this having been found to give the Sheriff too 
ower of oppreſſing the People, by holding his Court ac ſuch 
| | 1imes 390. 


a Co. 9. Pre- 
face, 
Dalton's She- 
riff 385. 
Magna Char- 
ta 35. 

2 Inſt. 70, 71, 
73,122. 

Bro. Leet 42. 
Britton 71. 

b See the Books 
above cited. 
Flera B. 1. 
Ch. 27. 


BraR. 124. b. 


1 Iaſt. 121 


Lambard of 


Conſtables 8. 
Keilw 141.2» 


2 aſt. 71,72. 
Dalt. Sheriff 
385, 391. 
Fitz. Lect 
11. 


6 H. 7 2 b. 
Daic. Shetiff 
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Keilw. 192. 
Dalt. Sheriff, 


390, 391. 
38 H. 6. 7. a. 


6 7.2. b. 3. a. 


S. F. b4- 
See 2 Danv. 


Ab. 256. pl. 


2 Saund. go. 
©B.o. Leet 
23. 

2 Leon. 74. 
1 Rol. Rep. 
201. | 
48H. 7. 4. b. 
Kitchin 44. b. 
Owen 35. 
Daliſ 61. 


Co. Lit. 


115. a. 
Kitchin 8.44. 


Co. El. 125, 


245 
1 Rol. Rep. 
201. 


f Dalt. She- 


riff 390. 


6 H. 7. 2. b. 

38. H. 6. 7. a. 
Fitz. Leet 2. 
Bro Leet 32. 
2 Saund. 291. 


h Cro. El. 245. 
Con. 2 Inſt. 


72. 

2 Saund. 291. 
i 2 Keb. 731. 
1 Vent. 107. 
2 Saund, 290, 


k See Set, 2- 


Age of twelve Years, are by the Common Law bound to appear 4 


z Inſt, 99. 


"41E 3.26 b. 
45 E 3. 26. b. 


Law, but are introductory of a new one; yet it is certainly fafeſt to hold 


Of the Sheriff's Torn. ; Book II, 


Times and Places at which they could not convenient! 
thereby for his own Advantage, to increaſe the Number of his Amerce 
ments, it was enacted by the Statute of Magna Charta 35. That 20 Sher 
or his Bailiff, ſhall make his Torn throngh a Hundred but twice in 4 Tu and a 
the Place accuſtomed, viz. once after Faſter, and again after the Fu f 
St, Michael; and that the View of Frank pledge ſhall be at the Tom of 


M attend, in order 


St. Michael. 


Seck. 5. And it is farther enacted by 31 E. z. Ch. 15. That ever ther 
(ball make his Torn yearly, one Time nth, 100 Mok ie dla my 
Time within the Month after St. Michael; and Li they hold them in other Man 
ner, that then they ſhall loſe their Torn for the Time. 
Seck. 6. And it ſeems © certain, That ſince theſe Statutes the Sheriff is Þ 
indictable for holding this Court at another Time, than what is therein ll. 
mited, or at an unuſual Place. 3 

Seck 7. Allo it hath been b reſolved, That an Indictment found a1 
Sheriffs Torn, appearing to have been holden at another Time, is void. 

Seck. 8. But it is obſervable, That neither of theſe Statutes do ex 
ptelsly mention a Court-Leet, and therefore it is ſaid in ſome © Books, 
That they do not extend to it; neither do | find any Reſolution, that an 
ancient Court-Leet holden at any other Time, or at an unuſual Place, i 
void: But on the contrary it is & ſaid, That a Court-Leer may be holden at 
any Place within the Precinct which the Lord thinks fitting. And it ſens 
to be © agreed, That a Preſcription to hold ſuch Court oftner than twice in 
the Year is good; which ſeems hardly reconcileable with the genen 
Rule of Law, Thar no Preſcription can ſtand good againſt a Scatute 
which has negative Words, if a Court- Leet be conſtrued to be within the 
Purview «of the abovementioned Statutes. It is true indeed, That both 
Sir Edward Coke and Kitchin endeavour to ſolve this Difficulty, by offer- 
ing a Diſtinction that the ſaid Rule extends not to Statutes made in Af 
firmance of the Common Law; but it is queſtionable how far this vill 
amount to a good Anſwer, ſince it ſeems to be holden by f others of good 
Authority, chat the ſaid Statutes were not made in Affirmance of theo 


a Court · Leet at the Times accuſtomed, for it is 8 ſaid, That if it be hat 
den at an unuſual Time it is void. And it h ſeems, That no Cour: Let 
granted ſince the Statute, can be holden at any other Time than what 1 
limited by ir, becauſe every ſuch Court is derived our of the Tori, '9 
which the Statute certainly did extend. RE 
Seck. 9. It hath been i holden, That in every Caption of an Iadid 
ment taken in a Sheriff's Torn, or Court-Lect, the Day whereon it '® 
taken ought to be ſer forth, that it may appear not to have been gn 4 
Sunday. ENT 


SefF. 10. As to the third Point, vis, What k Perſons owe Sul © 


the Sheriff's Torn, it is certain, That regularly all Perſons abole ti 


Court in their proper Perſons, and that no Perſons ſo bound to ee 
within the Benefit of the Statute of ! Merton, Ch. 10. which N fr 
Service to be performed by Attorney. And that not only Matſtets s 1 
milies, but alſo all their Servants are bound to pay ſuch Suit, 2? 5 
every m Maſter may be amerced for ſuffering a Servant to — 
him a Year and a Day, without being put into the Decennary, C“. 


Chap. 10. 07 the $ herif s Torn, 57 


5,2, 11. But * Tenants in Ancient Demeſne are privileged by the * F. N B, 167. 


* 


aw ſtom coming to this Court, unleſs they and their Ance- Bist Su., 
bu nyt out of Mind uſed to come to it: Allo b Parſons of bas, _—_ 
Churches have the like Privilege by the Common Law; and all © Peers Wer "bt . 
of the Realm, and Women have the ſame Privilege by the Statute of Lect 16. 
Moldridge, cap. 10. (and perhaps by the Common Law,) unleſs their f. N B. 160. 
Preſence be ſpecially required for ſome particular Cauſe, © To 
«3, 12. Alſo it ſeems d clear, That by the Common Law, as well Regiſt. 175. 
zs the laid Statute of Marlebridge, cap. 10. no Man can be obliged to do Fo [aſt. 120, 
| Suir to any ſuch Court, within the Precincts whereof he doth not reſide, Register ne, 
in teſpect of any Lands which he may have within the Juriſdiction of it; F. N. B. 160, 
ſot that no Suit of this Kind is due in Reſpect of the Tenure of any oh TI 
Lands, but only in Reſpect of the perfonal Reſidence of the Party. And 186. 


ef a Man have a Houſe which ſtands upon the Precincts of two Leets, BraR. 124. b. 


— — A 


2 


— 


1. 


; of which his Bed-chamber lies: And if f one have a Houſe and Family Date Sheriff 
1 in two Leets, it ſeems that he ought to do his Suit to that, wherein for WR. 

« the moſt part he perſonally reſides, but no Man can be of two Leets; and nj Sheriff 
a therefore one who lives within a 8 private Leet, cannot be obliged to do 387. 

i Suit to the Sheriff's Torn, or to any other grand Leet, unleſs ſuch pri- AA xx I 
at mite Leet, for ſome Default of the Lord, be ſeized into the King's Hands, 389 
1 « d unleſs the Lord of the Leer negle to hold his Court. 42 Inft, 122, 
in ; „ 5 5 1 
1 As to the fourth Point, viz. What Authority the Sheriff (or his | Ste- > Cro. Jac. 
ur ward,) hath as Judge of this Court, I ſhall conſider the fame in Re- 1 
the lation, e 5 8 | Dow. Sheriff 
th | _ Fr 
er- 1. To IndiQtments. : 8 
Af- 2, To Fines and Amercements in general. . „ 

vil 3. Io the Appointment of Conſtables. 5 i Dale Shes 
I 8 a an | ü 

old Seck. 13. As to the firſt of theſe Points, it ſeems, That by the 

old Common Law he might proceed to k hear and determine any Offence with- * Dale. She- 
hob in his Juriſdiction, being indicted before him and requiring a Trial. But it "* 400. 

et | zs clear, that he is reſtrained from this Power by the Statute of Magna 1 

tis 2 cap. 17. By which it is enacted, hat no Sheriff, Conſtable, or other A 


400. 


of the King, ſhall hold Pleas of the Caomn: And it ſeems, That this 
Statute alſo extends to the I Stewards of Courts Leer, who cannot deli- 


jd he any Perſons indicted before them of Felony, but muſt refer them to "8H 4.17.1. 
was the Juſtices of Gaol-Delivery ; neither can they try any Perſon indicted Bro: Lest 1. 
on 4 | 


MA. HI. 8. 2. 
ore them of any other Offence, and therefore there is no Remedy to . 


| void ſuch Preſentments before them as are-traverſable, but n by remo- H. P. C. 175. 


it 0 "ng them into the King's Bench, Cc. as will be more fully ſhewn under 174.3. Ch. 
e th dhe ninth Point, 1 3 3 

* | Ro 14. But it is certain, That the abovementioned Statute of Mag- 

A wa bus | 

Suit * _ * Inditmenrs or Preſentments, or awarding Proceſs thereon ping 116 
kr * by Manner as before; but this Power of awarding ſuch Proceſs, 1 Ed. 3. Ch. 
go rein, | n abuſed by the Sheriffs in their Torns, was taken from all of 17. 


1 N thoſe of London,) but not from any Court- Leet, by 1 E. 4. 


der, 4909, 401. 


| - i; (aid, That be ſhall do his Suit to the Court within the Juriſdiction 2 Nest 3. 


474 17. doth neither reſtrain the Sheriff's Torn, nor the Court-Leer, " Kirchin 4. 


is more fully ſer forth under the eighth general Point of this , Dalt. Sher, | 
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dill aft Nd Eegligns S's ound geen ni Sus 2 
s tothe Send Pojnr, , The Sher's"Autbotity in is vom ih 
ry ne ro Fines, and Amercements, V alf conſe, F 978 
. In what Caſes be may, and in what Manner he ought to inp 
, , en 
5 2. In what Caſes he ought to award an Amercement. 
i 3. In hat Manner ſuch, Amercement is to be awarded and affected. 
I 4̃. In what Manner ſuch Fine or Amercement is to be recovered, © 


« Sre Bock 1. 


Ch. 21. Sect. 


11. and the 
firſt Chapter 
of this Book, 


See ty<- 


Fitz. Leet 
$82 | 


400. 


EI 
44 E. 3.19 b. 
7 H. 6 


* * 8 
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* 41 * 
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Of the Sheriff's Tar. Bock Il 


5 4 


; 17 P ment. J 


# 3% 1 * 


Power in this Court is ſtill the ſame as anciently it was, in all Caſes nc 
within either of the abovementioned Statutes of Magna Charta or 1 E. 4 
from whence it follows, That he ſtill continues a Judge of Record, and may 
impoſe a Fine on all ſuch as ſhall be guilry of 2 any Contempt in the Face of 


211 14h, 7 a © Bailiff refuſing to make a Panel, &c. or upon a 4 Tithingnan 


_ neglecting to make his Preſentment, or upon one of the Jury © refulngt 
preſent the Articles wherewith they are charged, or upon a Perſon duly 


a 7011.6.7.5; Choſen f Conſtable, refuſing to be ſworn. 


8 Co: 38. b. 


e See 8 Co. 


38. b. 39. a. 
Dalt. Sheriff 
got 25 


Ps wg 
Dyer 271. B. 


h Dalt. She: 


riffs 400. 
Fitz. Leet 11. 
See 8 Co. 39, 


46: - + 
Kitchin 43.b. 
i Bro. Leet 

Keilw. 66. 
Finch 468. 

Kit chin 51, 
12 NW 
* Fitz. Torn 


4. SN 
8 E. 4. 5. pl. 


15. 

Dalt. Sheriff 
401. 

f 8 Ed. 4. 5. 
pl. 15. 

m 1 Jones 


3a. . 


Sec. 16. But it hath been 8 reſolved, That all ſuch Fines ought to 
be ſeverally impoſed on each particular Offender, and not jointly upon al 
of them, except where a whole Vill is to be fined ; in which Cale, for 
the Neceſlity of the Thing, a joint Fine upon all is good. 

SeF. 17. As to the ſecond Particular, viz. In what Caſes the Sheriff in 
his Torn ought to award an Amercement, it ſeems that he hath a diſcretio- 


% nary Power h either to award a Fine or Amercement for Contempts to the 
Court, as for a Suitor's refuſing to be ſworn, &c. Alſo there ſeems to 
be no Doubt, but that at the Common Law he might, as the Steward of a 


Court Leet ſtill may, award an i Amercement of any Perſon inditcd for 
an Offence not Capital within his Juriſdiction, without any farther Pro 
ceeding or Trial; And it ſeems to be taken for granted in * ſome Books 
That he might in ſuch Caſes impoſe a Fine on the Offender if he thougit 


fit and the Statute of 1 Ed. 1 2. Which reſtrains him from levy ing au 
LY 


ments found before him, clearly ſuppole 


Fines ot Amercements on Indidtments foun up 
him to have had a' Power of impoſing ſuch Fines; from all which it 35 


| probable, that in ſuch Caſes he | 


Seck. 18. As to the third Particular, viz. In what Manner vc 
Amercement is to be awarded; and: affeered, it ſeems, That if by an 


il the! Crime were any Way enormous, as an Affray accompanied um 


Amercement be meant the Judgment, that the Party ſhall be wm 
cordia Domini Regis, this being a m judicial Act, ought to " 
. Ack of the Court only „ and requires. not the Concurtence or Aſſent 


. 3 5 2 414 © ; WY . ies: 
S 105 Jury or any. other, as appears from the conſtant Form of all Ente 


8 Co. 38. b. 


- - Party ſhould be # 


Lees, thould expreſs gay certain Sum for whict | | 
22 a, except in ſuch Caſes only where no orte 


Perſon is afterwards to affeer it; for in other Caſes the Award of 2 rg 


Party 


122 


cordia is only in order to authorize others to fix the Sum, whic 


at farther Penalty may be added to ſuch, Fine or Amerce 


Seck. 15, AS to the firſt Particular, it ſeems clear, That the Sheriff; 


8 the Court ;. alſo there ſeems to be no Doubt, but that he may impoſe what 
Dale. Sheriff reaſonable Fine he ſhall think fitting, upon a b Suitor refuſing to be ſworn, 


| 510 s he had, and that che Steward of a (out | 
Leet ſtill hath a Power, either to amerce or fine the Offender, eſpecial! 


Orbe Sheriff's. Torn. 


Courts: o Fare ning: 822 in 1 Ok; col OT 
be in Miſericordia, without mentioning any Sum in certain; and there: 


o 


f 


* 


dice Hobart, which is the chief Ground of a Reſolution in ©Zevinz's » 
certain Sum, over-ruled. of late by the Court of King's Bench. 
0 a Certainty, the Sum to be paid by the Party to the King, upon thi 


— 
. 


ſence indicted, it ought 


t 


yet in judgment of Law the Award of the Miſericordia is the Act of the 
Court only, and the Aſſeſſment of the Sum to be paid the Act of the 


as no Reaſon, why the Judge of a Court-Leer ſhould not follow the E-N- 
ime Rule N accordingly 1 find the Opinion of the Lord Chief Ju- loben 


Hobart 129. 


. 


5 9 | 


puch is to payeto the King. for his Defaulc; and in ſuch 2 Caſes the *8 Co. 40.b 
Ce u. mi 


er- hall, never do more than award that the Party Fasten Fo 


b 68. 
N. B. 76. 


Rol. Abt. 


| CS Ines of: Ms a. $45 PLS, 3. 
mund Report, That every ſuch Award of an Amercement muſt expreſs a ? . 


1 * a | ten 3 Mod 138. 
Kd. 19. But if by an Amercement be meant, the taxing or reducing elk. 56. 
rr. 49 Co. 40. b. 

| "PE a j the | ir ty tf 3. Lev. 206. - 
award of his being in Miſericordia; it d ſeems, That if it be for an Of- 8. Raftar's - 


| t to be done by certain Officers called Affeerots, 'Ertrics 606. 
being ſpecially choſen and ſworn for this Purpoſe. It is true e indeed, Krrcbin 46. 
That the common Entry of an Amercement upon a Preſentment in a Se Keilw. 66. 

Court-Leet is, that the Part is amerced, or in Miſericordia to ſuch a 4 
dom, without diſtinguiſhing between the Award of the Miſericordia, and <« 
the aſſeſſment of the Amercement, or ſhewing by whom they are made; 52 53- 


Keb. 36a. 
Kitchin 51, 


Raſtal's En- 


tries 151. b. 
7 H. 6. 12 b. 


| Aﬀecrers, and ſo it ought to be picaded. But if the f Amercement be 1 Hes. 7. 


for a Contempt to the Court, it may be ſettled by the Judge himſelf, 


8 Co. 40 5 


41. 


and needs no other Affeerment; for 8 the Judge of every Court of Re- 2 Leon. 242. 
cord is the moſt proper Judge of all Contempts offered ro ſuch Court; f as. If 


h , 
and an Amercemeat of this Kind is in Þ Nature of a Fine, and called Ml cron 

bo in ſome i Books; and it ſeems to be a general * Rule, That no Fine 5% . | 
for a Contempt is within the Statutes which require that Amercements Co. 3 
V N e | Vf. 
Self. 20. As to the fourth Particular, viz. In what Manner ſuch! Fines 8 0 b. 


1 , . | 5 | : «, Raſt. Ent. 5 . 
and Amercements are to be recovered ; it ſeems, That the King or Lord 8 Co. 38.6, 
have an Election of common Right, either to diſtrain for them or to bring 2 Iaſt. 196. 
an Action of Debt; for the better underſtanding of the Nature of which ch 


| Remedies, I ſhall firſt lay down ſome Rules concerning both of them in 
common, and then deſcend to each of them in particular. e 


As to what concerns the ſaid Remedies in common, I ſhall lay down 
| . ; the following Rules: T 
Sed. 21. Firſt, That it is ſafeſt in every Arowry, or Declaration of 
this Kind, expreſsly to in ſhew that the Offence was committed within 
the Juriſdiction, of the Court ; for if it were not, all the Proceedings 
Were coram non Fudice ; and a Court ſhall not be preſumed to have a Ju- 
dition, where it doth not appear to have one. But perhaps it is 
not neceſſary to alledge in the Preſentment ir ſelf, That n the Offence 
aroſe within the Juriſdiction of the Court; yet it is certainly adviſeable 
to have ſuch an Allegation, and that o perhaps may ſupply the want of 
the Averment of Juridiction in the Pleadings. 3 
Typ. 22, , Secondly, That it is P adviſeable expreſsly to alledge, that 
de Offence was committed as well as that it was preſented, &c. yet 1 


carnot find any expreſs Opinion to this Purpoſe; but on the contrary. it 
is obſervable, 


Authors, do 


only that it was preſented, and that it aroſe in ſuch a Place within the 


the Court, Oc. It is true indeed, that it hath been 
den, That in an Avowry or Declaration for an Amercement 


tiſdiction of 
generally f hol 


That the r Precedents of Fleadings of this Kind in the beſt 
not expreſsly aver that the Offence was committed, but 


arta 14 


W. 1.168. 


1 Raſtal's Ent. 


151,553,606, 
2 H. 4. 24b. 
10 H. 6.7. 
Cro. E. 581. 
Ray m. 68. 
Savil 93, 94. 
m Hob. 129. 
Se e Raſtal's 
Ent 553. a b. 
Co Ent. 572, 
573. . 
n Hob. 129. 
o See Raſtal's 
Ent. 606. 
P 2 Rol. Rep. 
40s E 
Raym. 337. 
Salk. 107, 
108. | 
 Raſtal's En 
tries 151, 
553. 606. 
Co. Ent. 573. 
f Moor 75. 
Cro.Jac. 582. 
Cro. El. 748; 
3 Leon. 7, 8 
1 Leon 242. 
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* Hetley 62. 


q ; | 75 | | 
”Y eceſſary to alledge that the Ottance was com. , 
pier in 1 ir was preſented : But to 5 conſequently not of ſo high . 
8 LS | l not a Sw er dey phe neither are ” * 
1 ourt-L it's Torn or TOs tloever, ſo hig 
deen, 18 e even in 405 r admit of ng - 
0” ourt- , e in a | £4 ill be 
o. b. ina ( as thoſe made in a ſpecial Caſes, as wi 
* 117 „ wo Tra of them, except ene of this Chapter. Di 
r ae oe THR el "es felt in * ering fort ko” 
Raym 254. mor . Thirdly, That it is ew the Names of t re AQ 
75 ou A em of an e <5 this 2555 in no og N 33 this 
*s ee An annot x e et fort 
Raſt Entries ON! tleerors ; yer | ca it is neceſſary to ten 
11 l Abr e and ſome have ſaid, . Debt but not in Replevin. e Notice ſff 
365, pt a. dents; ee ſcable to ſhew, thar proper © on 
453. pt. d. of the pre Fourthly, That it js advi yet this 1 find omitted in ſone | 
2 Rol Abr. Seck. 2 KY ding of this Court, y ES be the better, for | 
* iven of the holding trary Opinion may Il neceſſay te 
ker Rp: ee ers and perhaps 175 be preſumed to 3 0 furl but 
a Co. Ent, that every Court of he bond on FN 129 55 the like Reaſon 5 
N revious Incidents for have Norice of Ik. | f for ſuch Fine of f 
Raftai's Ent. pr 2 Il be intended to ke for a e Diſtreſs c ſeit 
| $53, 606. diction ſha is not neceſſary in an win -evfous Notice what it was. In 
pt. Een. : pes any to ſhew that the Party ha . 1 f Diſtteſ * 
c 1 . d Amercements by Way o 10 
5 As to the Recovery I ſhall obſerve, 1 That 2 ler 
pl 2,3. e f 
| Ry Re. 207. | | this Day, by 
Co. 41 5. Firſt, That Right to every Fine a h King of 
Fe ole x5. Firſt, Thar i ſms he ſir belong tothe King of Bl 
1 H 7. 15. Diſtreſs is 2 Court- Leet, N were impoſed no Offence Ad 
rs: er flence for which they were but s if ſuch C At 
Con. 11 H.7. to a du Je x to the Juriſdiction o d by Cuſtom, it is q h the Due 
{87 4e b Right incident lect of a Duty create DIGITS, thong BESS a 
ot Hs aek ly the Neglect e like Cuſtom for a Un nefir of a Su " 
EINE: whats do not require ” Jor if it be for the h gore jon a ſpecial 
iy " be of a publick Nature; iſtreſs is incident to it wi 
1 Ro. R. 78. ject, it fee Sheriff, or Lord of a der in i any U 
1 Co. 44-d. Cuſtom. That the Sheriff, f the Offender h 
47E 3.13.2. r Amercem int of the Ke be in the K. 
Bro. Leet 28, ſuch Fines or 4 County or Precin + hich thall DE 
1 within the County or | h Lands whic in the King's 
Fire Avowry rl 6 NI xx: fog wor 17 n _ b 
194. f hat all ſuch ;riſdition of ſu be taken in te gt 
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670-L 1,2, . re wholly out | h a Diſtreſs may . Which pro of 
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Fir Big. 15. the raking o by Way of Tenure o d Amercements b. d for them, 7 
1 Rol Ab. "Tor ha _—y thly, That ſuch 2 be W of the Ol th 
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Chap. O. Of the Sheriff's Torn. 
: Opinion, That where any ſuch Court is in the Hands of a conimoti 
Peron, if the Goods were diſtrained for an Offence of a publick Nature, 


| they may be ſold of eommon Right, without any ſpecial Cuſtom for that 


2 is Sixchly, That no Bailiff can lawfully diſtrain for any ſuch 


fine or Amercement, without a ſpecial > Warrant for ſo doing, which 
maſt be ſer forth by him in an Avowry or Juſtification of ſuch a 
itrels. | | 
"Os 31. As to the Recovery of ſuch Fines and Ametcements by 
Aion of Debt, being ſcarce able to find any Thing remarkable concerning 
this Matter, except what hath been already taken Notice of, I ſhall con · 
rent my ſelf with this one Obſervation, That the Defendant ſhall © nor be 
ſuffered to wage his Law in any ſuch Action, becauſe ir is grounded 
on the Act of a Court of Record. 5 
$:#. 32. As to the fifth Particular, viz. What farther Penalty may 


be added to ſuch Fines and Amercements, there ſeems to be no Doubt, 


but that upon a Preſentment of a common Nuſance in a Torn or Leer, 
the Sheriff or Steward may either amerce the Perſon preſented, and d al- 
ſo order him to remove the Nuſance by ſuch a Day, under Pain of for- 
ſeting a certain Sum, or may order him to remove it under ſuch a Pain 
e yichour amercing him at all. But ir ſeems doubtſul, Whether ſuch 
Perſon be bound at his Peril, to take Notice of and obey ſuch Order, being 
made in his f Abſence, unleſs expreſs Notice be given him of it; but if 


be have ſuch Notice it ſeems elear, That he ſhall forſeit the Pain upon a Pre. 


ſentment at another Court, that he hath not removed ſuch Nuſance, 
$ without any farther Proceeding: Alſo it ſeems, That no ſuch Pain can 
be ilſeered to any h leſſer Sum than what is at firſt ſer; and it is ſaid, That 
every ſuch Pain when for ſeited, may be recoyered * either by Diſtreſs or 
Action of Hebt, in the ſame Manner as a Fine or Amercement may be: 
And this Point ſeeming to be agreed ;/ by moſt of the Books cited in the 
Margent, it ſeems probable, That the Reaſon of the Judgment is miſta- 
ken in Fletcher and Ingram's Caſe, as reported by Mr. Serjeant * Salteld, 
wherein the contrary Opinion is ſaid to have been holden, 


Before | come to the Third Point, viz. The Authority of the Sheriff 
as judge of the Torn, in Relation to the Appointment of Conſtables, 1 


ſhail jo brief premiſe ſame Conſiderations concerning the Antiquity and 
Naure of the Office of a Conſtable. 


Ke. 33. And firſt, as ro the Antiquity of the Office of a Conſta- 
ble, it leems to be the better Opinion, That both Conſtables of Hun- 
dreds, which are commonly called High Conſtables, and alſo Conſtables 
of Tirhings, which are at this Day commonly called Petit Conſtables or 
Tithingmen, and were anciently called Chief Pledges, were by the Com- 
mon Law, and not firſt ordained by rhe Statute of Wincheſter, cap. 6. as 
dis holden by ® ſome that they were; for that Statute doth not ſay, 
That there ſhall be ſuch Officers conſtituted, bur clearly ſeems to ſuppoſe 

* there were ſuch before the making of it. 
Sa 34 As to the Nature of this Office, there ſeems to be no 

ubr bur that the n original Inſtitution of ir was for the better Preſer- 


"ation of the Peace; for which Purpoſe a Conſtable is ſaid to be autho- 


"Zd by the Common Law to * arreſt Felons, and alſo all ſuſpicious Per- 


as that go abroad in the Night, and ſleep by Day, or reſort to Bawdy- 
| R e 
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61 
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f 1 Rol. Abr. 
468. pl. 6. 
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Aleyn 78. 

5 Mod. 130, 

N 
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205. 
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Keilw. 66. b. 
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201. 
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68. pl. 6. 
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k Salk. 131. 
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! Salk. 175, 
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12H 7.18.3, 

Owen 105. 

Finch 336. 

Kirch. 47,48. 

4 Inſt. 265. 

Poph. 13. 

Contra Cro. 

El. 375, 376. 
amb. Con- 

ſtables5,9,10. 


6 Co. 77.b. 


mLamb. Ton- 
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4 Inſt. 267. 
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. 45E 3.27, to preſent at the Torn or Leet all thoſe within his Precinct, who have ng 


1514. 355. Of the Torn, in Relation to the Appointment of Conſtables, I ſhall con- 


1 Of the Sheriff *s Torn. Book ll 


. 1Ch 63. Houſes, or keep ſuſpicious Company, and to ſuppreſs *Aﬀrays: And 
Fro rf the ſame End allo it ® ſeems, That he ought by the ancient Comes Las 


oo - been admitred into ſome Tithing and ſworn to the King's Allegiance ; and 


Crompt. 212. it ſeems that he ſtill ought by the Law in b uſe at this Day, to preſent all 


Dale. Sheriff Offences inquirable in the Torn or Leet; yet in the Oath ſet down by 
Aiechin 5 Kitchin, he only {wears to preſent all Bloodſheds, Ourcries, Affrays, aud 


Reſcouſes done within his Office. 


© Salk 38% Seck. 35. Alſo it is © ſaid, That a Conſtable was at the Common Lay Cour 
381. a ſubordinate Officer to the Conſervators of the Peace: and conſequently bitan 
ſince the Office of ſuch Conſervators hath been diſuſed, and Juſtices of good 

Peace conſtituted in their Stead, it hath been always holden, That the ſonin 

Met 1586 Conſtable is the proper Officer to a Juſtice of Peace, and bound to execur Caſe 
Salk. 175, his Warrants; and therefore it hath been d reſolved, That where a Statut Ke 
authorizes a juſtice of Peace to convict a Man of a Crime, and to levy Powe 

the Penalty by Warrant of Diſtreſs, without ſaying to whom ſuch War. of re 

- rant ſhall be directed, or by whom it ſhall be executed, the Conſtableis Se 

e Selk. 381. the proper © Officer to ſerve ſuch Warrant, and indictable for dilobey- lege 


2 Rol. Rep. ing it. | AWB, 1 c | 
Fe: Set, 36. Yet in as much as the Office of a Conſtable is wholly mi 

niſterial and no way Judicial, ir ſeems, That he may appoint a be. 
Rol. Abr. puty to execute a f Warrant directed to him, when by Reaſon of Sicknels 
N 46. Ablence, or otherwiſe, he cannot do it himſelf. For the Public 
Crompt. 222. Good requires, That there ſhould be always ſome Officer ready at Hand 
5 8 77. to execute ſuch Warrants, and the too rigorous Reſtraint of the Service of 
| Rol. Rep. them to the proper Officer, could not but ſometimes Cauſe a Failure of 
274- Juſtice; yet 1 do not find it ſettled, That a Conſtable can make a De. 
3 puty without ſome ſuch ſpecial Cauſe. | 
March zo. | 


Lure Keb. For the better underſtanding of the Authority of the Sheriff, as Judge 


ſider the following Particulars : 


1. Whether the Sheriff in his Torn hath Power to make or remoſe 4 

a Conſtable. c 

2. What Perſons are privileged from being Conſtables. Gu 

3- In what Manner Perſons duly choſen Conſtables, may be pi in t 

_ niſhed for refuſing to be worm, 0 nor 

4- What Remedy Perſons having a Right to this Office, or to l Ko 

diſcharged, may have to be admitted into, or reſtored to it, 0! 52 

diſcharged of it. : | bein 

5. What Power Juſtices of Peace have in Relation to theſe Matten C 

Seck. 37. As to the firſt Particular, vis. Whether the Sheriff " a wy 

Torn, hath Power to make or remove a Conſtable, it being ſaid oe * 

e Dal: Sheriff 8 Books, That both High and petit Conſtables are to be choſen an 4 p and 
400. pointed by the Sheriff in his Torn; and by h others, that they arc this Kin 
Fol. Rep. choſen by the Decennary, it ſeems difficult ro determine to ho ag = 
by Jones 212. Power doth of common Right belong; yet it ſeems cleat, That * oo Cie 

| Lamb. Con · Conſtable be to be choſen by the Sheriff or Decennary, yet he is to i 187 
8 and placed in his Office by the Sheriff, as being judge of the Court. wh 


ſo it ſeems certain, That a Cuſtom for chooſing a Conſtable _ J J 
is good; and it ſeems to have been the Opinion of the Ma _—_ of 
14 Car. 2. 12. That the Lords of the Courts-Lect have this Common 


3 
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Common Right; for the ſaid Statute, on the Neglect of ſuch Lords to ap- 
nt 2 Conſtable, gives to Juſtices of Peace the ſole Power of making 
"ne: from whence it ſeems probable, That the Makers of that Statute 
thought chat the like Power did originally belong of common Right to 
ſoch Lords, and conſequently to the Sheriff in his Torn, where there is 
10 Court-Leet : But * it hath been ſaid, That a Cuſtom in a Town that 
che Inhabitants ſhall ſerve the Office of Conſtable by Turns, according = co. Car. 
to the Situation of their ſeveral Houſes, is not good; for that by ſuch a 3 
Courſe it may come to a Woman's Turn to be Conſtable, as Inha- 8 
bitant of one of thoſe Houſes; yet we find ſuch Cuſtoms allowed to be | Lev. 266. 
good in later Books; and it ſeems, That the Conſequence of the Rea- Sid. 355. 
ſoning abovementioned may well be denied, ſince ſuch Woman in ſuch 
Caſe may procure another to ſerve for her. 
Kd. 38, However it ſeems clear, That the Sheriff or Steward having 
Power to place a b Conſtable in his Office, have by Conſequence a Power * Bull. 4. 
of removing him. EE „ EIT 
dect. 39. As to the ſecond Particular, viz. What Perſons are privi- 
leged from being Conſtables, ir © ſeems certain, That if a ſworn At- Noy 112, 
torney or other Officer of any of the Courts of Weſtminſter-hall be cho- March 40. 
ſen into this Office, he may have a Writ of Privilege for his Diſcharge ; Cro. Ca. 389. 
for that all ſuch Officers, being bound to give their perſonal Attendance * Keb. 477. 
to ſuch Courts, ſhall be privileged from all ſuch inferior Offices, 
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which it is apparent that for the moſt Part they cannot perſonally exe- 
nd cute: And it hath been reſolved, That ſuch Officers ſhall have chis 
of Privilege, not only where there is no ſpecial Cuſtom concerning the 
of | EeQion of Conſtables, but d alſo where they are choſen by a particu- 4 Keb. 508. 
Ye- lar Cuſtom, in reſpe of their Eſtates or otherwiſe; for that no ſuch Pl ts 
Cuſtom ſhall be intended to be more ancient than the Uſages of thoſe . Let. 265% 
Courts, and therefore ſhall give way to them; And upon the like Rea- 266. 
Joe ſons 1 find it © taken for granted, That practiſing Barreſters at Law, and «1 Mod 22. 
50 the Servants of Members of Parliament, have the ſame Privilege, but I 2 Keb 578. 
know not of any Reſolution to this Purpoſe. > e 
ect. 40. Allo it hath been reſolved, That an f Alderman of London 1 Jon. 462. 
on: s not compellable to be a Conſtable, for that as an Alderman he is bound Cr. Ca. 585. 
to be preſent in the City for the good Government of it. 1206 
1 41. But s it hath been holden, That a Captain of the King's 5e Keb. 
pu- Guards, being preſented to ſerve as Conſtable, in Purſuance of a Cuſtom 399: 
in relyect of his Lands in a Town, cannot claim this Privilege ; for that : 1 5 12 85 
be Fee ltanding he be bound by his Office to perſonal Attendance on the 1 Lev. 233. 
, ot Es Fcrſon, yet ſuch Office being of late Inſtitution, ſhall not prevail 47 8855 
a an ancient Cuſtom: Alſo it h ſeems, That a practiſing Phyſician , Med. 22 
tet he 8 Cioſen Conſtable in Purſuance of ſuch Cuſtom, has no Remedy 
85 $ Diſcharge ; for that there are no Precedents of this Kind, and his 
1 1 who de is private; yet if ſuch an Officer, or a i Gentleman of Quality i r Keb 439. 
ome 12 a no ſuch Office, or a practiſing Phyſician, be choſen Conitabſe Co": 2 Keb. 
| apr nd ng (2; nich has ſufficient Perſons beſides to execute this Office, 
obe E 4 nl Cuſtom concerning it, perhaps he may be relieved by the 
this a 2 hut it k ſeems, That even a Cuſtom cannot exempt fitting Sid. 272. 
ier 4 on ee ſerving the Office of Conſtable, where there are not ſuffi» 5% Keb. 
25 b mo 5 them to execute it. Vet theſe Points ſeem not to be ſettled, oy 
5 Whic iS Dy the various Opinions in the Books concerning this Matter, 


ate very differently reported. 


Seer. 
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Sec. 42. Ie is alledged in the Petition of the Londen Surgeons, wer 
on the Statute of 5 H. 8. cap. 6. is made, That the Wardens and Felonſai 
of the Craft and Myſtery of Surgeons infranchiſed in the City of London, ay 


paſſing in Number twelve Perſons, for the continual Service and Attendane th 


they at all Hours and Times al. to the King's People, have been exempted and 
diſtharged from all Offices and Buſfneſs, wherein they ſhould uſe or bear am Ma. 
mer of Armonr or Weapon, &. And theretipon it is enacted and «<1. 
bliſhed, That from thenceforth the ſaid Wardens and Fellowſhip be diſcharel 
and not chargeable of Conſtableſhip, Watch, and ail Manner of Office bein 
any Armour, &c. and alſo that the ſeid AG extend to all Barber-Surgeon ul 
mitted and approved to exerciſe the ſaid Myſtery of Surgeons, according nth 
Form of the Statute made in that Behalf, fo that they exceed not, nor be at a 
Time above the Number of twelve Perſons. = 


: 2Keb 578. Seck. 43. And it ſeems, That by the Equity of this Statute, and th 


__ Cuſtom of the Realm, all Surgeons have been allowed the like 

Sect. 44 Allo it is enacted by 32 H. 8. 40. That the Prefident of th 
Commonalty and Fellowſhip of the Science and Faculty of Phyſict in London, a 
the Commons and Fellows of the ſame, ſhall not be choſen Conſtables in th: cin 
London or Suburbs of the ſame, &c. Yet it ſoems to have been holden 


Vide ſupra That the Equity of this Act doth not extend to other Phyſicians nt 


Set. 41. mentioned in it; perhaps for this Reaſon, becauſe Phyſicians have 10 


ſuch ſpecial Cuſtom for their Diſcharge as Surgeons are ſaid to hate. 
Secf. 45. Alſo it is enacted 6 V. 3. 4 which hath been continued 
by ſubſequent Statutes, That all Perſons ufing the Art of an Apothecary, wh 
have been brought up and ſerved as Apprentices in the ſaid Art & ſeven Tea, 
according to the Statute of 5 Eliz. ſhall be freed and exempted from the fa 
Conſtable, in the Counties and Places where they live, for ſo long as thy vſe and 
exerciſe the ſaid Art. 
Seek. 46. As to the third Particular, wiz. In what Manner Perſos 
duly choſen Conſtables may be puniſhed for refuſing to be ſworn, . 
ſeems, That no Perſon can lawfully be committed for ſuch Refuſal wit 
Cro:Cax.567, Out more; but it is ſaid, That if the Party be preſent in the Court le 
Co. Ent. 572* may be fined, and that if he be abſent, and have a certain Time 
1 Place appointed him for the taking of the Oath before a Juſtice of Peas, 
3 Co. 38. and have alſo expreſs Notice of ſuch Appointment, and be joe 
ed at the next Court, for having refuſed to take it accordingly, 5 
may be amerced : Alſo it ſeems, That in either Caſe he may be indict 


either at the Seſſions of the Peace, or before Juſtices of 07 and Ju. 
miner: And it is adviſeable in all Pleadings in any Action concerns 


| ſuch a Fine or Amercement, and in all indictments for ſuch Refula), fp 


cially and expreſsly to ſer forth the Manner of every ſuch Election, 10. 
x 1 Mod. 24. Pointment, Notice, and Refuſal, and * before whom the Court was 


Þ; Mod. 96, den: And it hath been adjudged, That it is inſufficient to fay in boeh 
27: that the Party was b Debito modo eleſtus, or Legitime electus, ot that =o 
e Aleya 78. © Notice thereof, without ſetting forth the ſpecial Circumſtances an 
5 Mod. 96, Notice, Gr. Alſo it is d ſaid to have been adjudged, That an In . 
1 Reb. 418. for not finding a ſufficient Perſon to ſerve the Office of Conſtable, 2 1 
Vide ſapra ſhewing 1 Party refuſed to ſerve it himſelf, is inſufficient 13 
fol *6- ; ſaid not to be ſufficient to ſhew, That a Man was preſented an hore 
sn — be a Chief Pledge, without ſhewiog that there were othe 

edges. 
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$8. 47. As to the fourth Particular, viz. What Remedy Perſons 

having 2 Right to be Conſtables or to be difcharged, may have to 

te admitted into or reſtored to their Office, or diſcharged of it; it 

ems clear at this Day, That the Court of King's Bench having the 

@prcam Controll of all inferior Juriſdictions, may upon the Complaint 

of any Perſon apprehending himſelf to be unjuſtly aggrieved in any ſuch 1 Rol. 2. 

ReſpeRt, award a Wrir to the Judge of the Court, thereby commanding 541. 3 

tim to ſwear, reſtore, or diſcharge the Party as the Caſe ſhall be; where- 2Rol Rep 82. 

upon if ſuch Judge do not obey ſuch Wrir, nor an Alias and Pluries to con. 1 Bulſt. 

the ame Purpole, nor return a ſufficient Cauſe ro the Court to“ 

juſtify his not obeying it, the Court will at laſt award a peremptory 
Mandamus. ; 5 | N BS 

| $8, 48. Alſo it hath been holden, That a Perſon duly choſen Conſta- 

ble at a Court Leet, and refuſed to be {worn by the Steward, may be re- 

lered by the Seſſions of the Peace; but this Point ſhall be more fully 

conſidered in the next Section. g | 
Se. 49. As to the fifth Particular, viz. What Power Juſtices of 

Peace have in Relation to theſe Matters, it is obſervable, That the 

Conſtable being a principal Peace-Officer, and ir being neceſlary for the 

Preſervation of the Peace, that every Vill ſhould be furniſhed with 
one; the Juſtices of Peace have ever ſince the Inſtitution of their 
Office, taken upon them as Conſervators of the Peace, not only to Salk. 175. pl. 
{wear Conſtables which have been choſen at a Torn or Leet, bur alſo 1 
to nominate and ſwear thoſe who have not been choſen at any ſuch 2 Jon. 212. 

| Court, on the Neglect of the Sheriffs or Lords to hold their Courts, or 1 Bolſt. 174. 


l : Y A] 8. 
| to take Care that ſuch Officers are appointed in them; alſo it ſeems, Ban. Cb. 121. 


That ſuch Juſtices have always uſed for good Cauſe to diſplace ſuch Of- fol. 366, 367. 
lets which have been ſo choſen and ſworn by them; and this Power of : Bulſt. 174. 
and ſuſtices of Peace having been confirmed by the uninterrupted Uſage of 
many Ages ſhall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient Authority. And ſome have carried this Point g.. 176. 
ſo far, as to allow the Juſtices at their Seſſions to ſwear one who was Con. 1 Bulſt. 
choſen at the Leer, and unduly rejected by the Steward, who had ſworn 174. 
another in his Place. N 3 1 8 

Sed. 50. However it is certain, That Juſtices of Peace had Power 9. 4 nl: 
© nominate and {wear Conſtables on the Default of the Torn or Leet, cited in the 

ore the Statute of 13 & 14 Car. 2. 12. Par. 15. and therefore, that 18 
they have ſuch Authority in ſome Caſes not mentioned in that Statute, 
Which reciting, 7 hat the Laws land Statntes for apprehending Rogues and Va- 
elend had not been duly executed, ſometimes for want of Officers, by Reaſon © 

of Manors do not keep Court-Leets every Tear for the making of them; doth 
emf, That in Caſe any Conſtable, Fleadborough, or Tythingman ſhall die or go 
10 F the Pariſh, any two Juſtices of Peace may make and ſwear a new Con- 
/ Headborough, or Iythingman, until the ſaid Lord ſhall hold a Court, or 
- next {Quarter-Seſſions, who ſhall approve of the ſaid Officers ſo made and 
"wy 4s aforeſaid, or appoint others, as they ſball think fit; and if any Officer 
Nie por PE Fo in his or their Office, that no in ſuch C 4 the Ju- 
ce in their Quarter-· Se i ers 

ande fo Peron þ Quarter-Seſſions may diſcharge ſuch Officers, and may 2 


Te is or their Place until the Lord of the ſaid Manor (hall 
4 Court as aforeſaid. | | — — 
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As to the ſiſch general Point of this Chipter, wiz. What k. 
Offences are inquirable in the Sheriff's Torn, 1 ſhall premiſe = 
lowing Obſervations, 


3 I, That it is no certain Rule, That ſuch Offences as are omitted in 


8. 18 E. 2. concerning the View of Frank- Pled ate not withi 
8 the Juriſdiction of the Torn or Leet. ah * 
Fitz. Torn, 5. 2. That Offences made Treaſon or Felony or in any other Manner, 
infr. Sect. 52. having a Reſtraint by Statute ſuperadded to that of the Common 


Law, are not inquirable here in Reſpect of any ſuch Statute, bu 
only as Offences at the Common Law ; for that the Juriſdidion o 
| theſe Courts is wholly confined to Offences at Common Lay, 
Keilw. 66, b. 3. That no Offence whatſoever is cogniſable in any ſuch Ctur, 
unleſs it aroſe ſince the holding of the laſt Court. 


Offences inquirable in this Court are either, 


1. Capital, or 
2. Not Capital. 


« 


The Capital arc either, 


| . Treaſons, or 

Cromp. 1 3 

212. b. 2. Felonies. 
Dalt. Sheriff | : 
7 H. 6. 1. b. Seck. 51. And firſt as to Treaſons, it is ſaid in 2 ſome Books, That 
16H. 6. 7.2, the Sheriff in his Torn may inquire of them all in general, and in b other, 
dete. that he may inquire of all which are not againſt the King's Perſon; but 
bo HEM b. I can find no Reaſon given for this Diſtinction: And fince it is a general 
* Inf.Se&.58. Rule, That Offences are inquirable in this Court, in Reſpect of ther 
_ *Kirchin8, being of a publick Nature, on which Account the loweſt Offences 2 
9, 22. S E . 1 
Ii. P. c. 173. gainſt the King, as © Mortmains and Purpreſtures, and ſuch like, arc ; 
H. 7 4 b. quirable in it,; it ſeems ſtrange, That the higheſt ſhould be exempted. 
Seibe mes However it is d clear, That the Sheriff has no Power to inquire of any 
_ Ons _ FT 17 Statute, as of a Treaſon, but only as it Was 
2.11.6. .. an Offence at Common Law. EE 
Kirchin ** 52. Secondly, As to Felonies, it is alſo generally ſaid in 1 
Cromp. 212. Books, That the Sheriff in his Torn may inquire of all Kinds of w_ 
_ herift njes, and in f others, That he may inquire of all except of the Dn 
" H.44.b. of a Man, or Rape, of the firſt of which it is ſaid, That he pe 4 
2. 4 22.b. quire, becauſe it is not a common Nuſance, but only a Wrong to à fit 

H. 6 9b i Opinion 
Fitz. Torn g. Perſon : But if this Reaſoning be the only Foundation of this Opinio. 

„ ; 8 IR : of a ingle 

5. AT ic 4 4 Te to ner 8 N 1 * L 
> Sig "png on being accompanied with hed or Robbery, be 
Seo. Lent, tein Court, * reſpert of the 2 the Offence, 2 15 7 
Finch 241. to the Publick from ſuffering ſuch Offenders to go unreſtrained, it itt. 
oa 22- ſtrange if ſuch an Aſſault x. bee to Murder, that it ſhould not 27 
18k. a. View quirable in it alſo: But it is 8 ſaid, That the Sheriff _ bs 12 
of Jun Rape as of a Felony, becauſe it is made a Felony by the < 7 So 
2 Inf. 181, minſter 2. 34. by which it is enacted, That he who ravi wk Ae 
22 E. 122, ſhall have judgment of Life and Member: But if — e s 
a t, repealed the 13th of Weſtminſter 1. (by which this O 577 ces that k 
3. Lect 3. Felony at Common Law, was made a Treſpaſs only,) i would 


=, > 3 <> 


* 


Offences not Capital inquirable in the Sheriff's Torn, are either, 


1. Such as amount to an actual Treſpaſs, or 
2. Such as do not amount to ſuch a Treſpaſs. 


Gf, 33. And firſt, As to ſuch Offences amounting to an actual 
Treſpaſs it is agreed, * That an Aſſault and Battery is inquirable here, 
chere be any Bloodſhed in it, but otherwile not; becauſe in (ſuch Caſe it 
js not | on as a common Grievance, but as an Injury to a particular 


W Perſon. 


Ka. 54. Secondly, That all b Affrays are alſo inquirable here, fot 
that they are in terrorem Populi. EY . 

$:8, 55. Thirdly, That the common © breaking of Hedges, Walls, or 
Dykes, may alſo be inquired of in this Court, but not the breaking of any 

icular Hedge, for that it is no common Grievance. ” 

Kd. 56. Fourthly, Alſo it is commonly (aid, That all 4Pound Breaches 
may be inquired of in this Court, as being common Grievances, in direct 
Contempt of the Authority of the Law, by which Pounds are provided 
for the legal Detainment of Diſtreſſes till they ſhall be delivered by due 
Courſe of Law. . „„ 

del. 57. Offences under the Degree of Capital, not amounting to an 
zdual Treſpaſs, and inquirable in this Court, either immediately con- 
cerning the King's Intereſt, or do not. e eo 

Ka. 58. As to thoſe which immediately concern the King's Inte- 
reſt, it ſeems to be agreed, That all e Purpreſtures or Incroachments up- 


| on the King, and f Alienations in Mortmain, and 8 Seiſures of Treaſute- 


trove, or of h Waifs or h Eſtrays, or Goods h wrecked, belonging to the 
King, may be inquired of in this Court: But it ſeems i queſtionable, Whe- 
ther a Preſcription in a Court-Leet to inquire of the Seiſure of ſuch 
Things belonging to the Lord of it, being a Subject, be good or not, 


| ſince it is againſt rhe general k Rule of the Law for the Court-Lect to take 


Conulance of Treſpaſſes done to the private Damage of the Lord, becauſe 
that would make him his own judge: „„ 

Seck. 59. As to Offences of this Kind, which do not immediately 
concern the King's Intereſt, it ſeems to be a general! Rule, Thar all 
common Nuſances are indictable in this Court; as all Annoyances to 
common Bridges or Highways, m Bawdy-houſes, &c. and alſo all other 
ſuch like Offences, as u ſelling corrupt Victuals or my them to 
ale, » breaking the Aſſiſe of Beer and Ale, neglecting to hold a 
? Fair or Market in Purſuance of a Grant or Preſcription : Alſo it ſeems, 
That the keeping of 4 falſe Weights or Meaſures is indictable in this 
Court, whether it appear that they were actually made Uſe of or 


dot: Alſo it is ſaid, That all common Diſturbers of the Peace may be 
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ac indicted, as r Barretors, r common Scolds, r Eves · droppers, and alſo 1 View 
ul common Oppreſſors, as! Uſurers, Cc. and alſo all t dangerous and ſuſ- | 2 


pledge. 


PciOUS Perſons as Vagabonds; or thoſe who go abroad in the Night, and Kirch. 11. 

<p in the Day, or thoſe who inordinately haunt Taverns, having no 4 * 85 b, 

"iſible Means to live by, &c. And alſo all u Suitors to the Court who tiff 39 
l make Defaulr, Gr. And x alſo all thoſe who ſhall levy a Hue and BE. 2. View 


/ Without Cauſe, or ſhall neglect to levy one where they ought, or 
_ 


Purlue one rightly levied. 


of Frank» 
pledge: 


* * 
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3 Inſt, 387, 


i Ring? 
That the Sheriff ſhall take no Inqueſt either ex Officio, o- by Virtae of the 5 
| A 


Statute of Marlbridee, cap. 10. That thoſe who have Tenements in diffe 


the Torn, unleſs there have been a Neglect to preſent it in the Leet: þut 


| Of the Sheriff Torn Book Il 


S:#, 60. Alſo wit is ſaid, That every Vill within the Precin& of 2 
Torn, is indiQable in it for not having a Pair of Stocks, and ſhall forkir 
five Pounds. ; | . . 

Sect. 61. Alſo by b Statute, many other Offences are inquirable in 
this Court, which it would be too long to enumerate in this Place. 
Ses. 62. But it hath been © reſolved, That a Man cannot be amer- 
ced in a Court- Leet for ſurcharging a Common, becauſe this only cone 
cerns the private Intereſt of the Inhabitants. | 

Jeet. 63. Yet it hath been 4 holden, That if there be a By-Lay 
made in a Court - Leet, in Purſuance of a Cuſtom to make By-Laws, Thi 
no one ſhall receive a poor Man to be his Tenant, who ſhall be cha. 
geable to the Town, under a certain penalty; and afterwards an lala. 
bitant offend againſt ſuch By-Law, he may be preſented at the Court-Leer 
and. compelled to pay ſuch Penalty : But if ſuch By-Laws be valid, i 
ſeems clear, That they depend entirely on the Cuſtom, and are not bind- 
ing of common Right; for that the Court-Leet, as ſuch, hath nothing to 
do with ſuch Matters of a private Nature: And how far any (uch 
Court may receive, from a ſpecial Cuſtom, a new collateral Power of 4 
different Nature from what naturally belongs to it, may deſerve to be 
conſidered; but it © ſeems, That of common Right any Coutt- Lee, 
with the Aſſent of the Tenants, may make By-Laws under certain be. 
nalties, in Relation to Matters properly within the Conuſance of ſuch 
Court, as the Reparation of the Highways, c. Alſo there f ſeems to 
be no Doubt, but that by Cuſtom a Court- Baron may make By-Laws, 
for the well regulating of Commons and ſuch like private Matters; and 
therefore where a Court - Leet and Baron are holden together at the lame 
Place, as they uſually are, it ſeems, That what is tranſacted therein in ke: 
lation to publick Matters, ſhall be applied to the s Juriſdiction of tic 
Court-Leet, and what is done in Relation to private Matters, ſhali be 
intended to be done by the Court-Baron. 1 

Sect. 64. As to the ſixth general Point of this Chapter, vis. Within 
what Place Offences indictable in the Sheriff's Torn mult ariſe, it ſcemetl 
that it is not material, Whether ſuch k Offences did ariſe within the tur 
dred in which the Torn is holden or not; for though the Sheriff ought i 
hold his Torn in every particular Hundred, yet it ſeems, That in ca: 
of them he holds it for the whole County; and it is certain, I hat i 
hath a general Juriſdiction throughout the whole; yet it ſeems, That 
Jurors ſhall not be charged on their i Oaths to preſent any Offences, . 
thoſe ariſing within their particular Hundreds: Alſo it is provided by ut 


rent k Hundreds, ſhall not be compelled to come to any Torn, Eren 
the Bailiwick wherein they ſhall be converſant : Alſo it! ſeems ru 6 
That no Offence arifing within the Precincts of a Leet is inquitab 


after ſuch a Neglect it ſeems the better m Opinion, That it 15 ne 
in the Torn, leaſt otherwiſe there ſhould be a Failure of Juſtice : 5 
ſeems certain, That in pleading you n cannot juſtify the Procec 0 * 
the Sheriff's Torn againſt any Offence ariſing within a Lect, 5 Is 
expreſsly alledging that the Leet had neglected to inquire of it; fo 

ſuch a Neglect is not to be preſumed, where it doth not appear: my 
Seck. 65. As to the ſeventh general Point of this enden e Jun 
what Jurors, and in what Manner, Indictments in the Sheri 1 
ought to be found, it is enacted by the Statute of Weſtminſter, 2, 


Chap. O. Of the Sheriff” s Torn. | 6 9 
Writ, but by twelve lawful Men at the leaſt, who ſhall put their. Seals to ſuch Ins- | 
quifttions ; and the ſame is alſo provided as to Bailitts of Franchiſes. 
3, 66. In the Conſtruftion of this Statute it hath been holden, þﬀ 
That if there be more than twelve Jurors, and all agree to the Inquiſition, Dult. Sheriff 
Al muſt ſer their Seals to it; but that it is ſufficient, if twelve of them 3? 
only agree, for thoſe twelve to fer their Seals. | TY 
Fed. 67. And it is farther enacted by 1 R. 3. cap. 4. That no Officer return 
| or impanel any Perſon to be taken or put in any Inquiry in any Sheriff's Torn, 
but ſuch as be of good Name and Fame, and having Freehold to the yearly Value 
of 20 8. er Copyhold to the gearly Value of 26 8. 8 d. on Pain of 40s. &c. 
| 5 an oy ſuch Indict ment before any Sheriff in his Torn otherwiſe taken, 
all be void. | | 
Sc. 68. And Note, That Courts-Leet ſeem to be within the Letter >» lag. 388. 
of the ſaid Stature of Weſtminſter 2. and are ſaid by ſome to be within 8. F. C. 85. b. 
the Equity of the ſaid Statute of 1 R. 3. but this ſeems queſtionable ; for 
it is laid, by ſome Books, That any Perſon happening to be preſent at 7 H. 6 134. 
2 Court-Leer, or to be riding by the Place where it is holden, may for Aly bag 
the want of Jurors be compelled by the Steward to be (worn, whether 3 H 7.4 b. 
he be Reſident within the Precincts of the Leet or not; by which it 
leems , : _—_ any Perſon whatſoever is capable of being put 
upon the Jury in a Court-Leer. Ro 
$7. 69. And to prevent the altering or imbezilling of any ſuch In- 
dictment, it is enacted by 1 E. 3. S * That th s an 
Bal, of Ban, - y 1 E. 3. Stat. 2. Ch. 17. That the Sheriffs and 
iſes, and all other that do take Indictments in their Torns, or 
eſrhere, where Indic} ments ought to be made, ſhall take ſuch Indictment by Roll 
_ whereof the one Part fhall remain with the Indictors, and the other 
Ap eee od Inqueſt ; ſo that the Indict ments fhall not be imbe- 
the one Por * Bae 2 : 7 wk „ . anc Taft. 35 
rib Proponents Fuſtices, when t O come to make Deliverance. a0 . 
. . on. Pl qe? 3 ; qe But that this Statute extends as wel! . 
Leet, 11 s 1orn. 0 3 Reilw. 141. a. 
8 4 Alſo there are many particular Cuſtoms and Uſages in Re- j#*: 8 
ee 1 of lndictments in theſe Courts; but it ſeems to have 388. 36%; 
age 2 4 e moſt general Courle, to impanel not only a Grand Jury, Crompr. 212, 
"ha Jury of twelve Men, which was commonly called the Petit R, 66. b. 
a . Kt all Offences were firſt preſented by the Headboroughs, 9 11. 6. 4 b. 
DE. ries affitmed by the Petit Jury, before they were brought 
© ho om uy However it leems, That no Exception can be taken 
= 0 ON ictment. in Relpect of the Non. obſervance of any ſuch 
r ge; for that no Averment lies againſt the Ads of a Court 
coin mY 22 Judge of ſuch Court ſhall be preſumed to act ac- 
er 2 gs is above ſaid concerning Indictments taken before the 
ex G, ow, is to be intended of ſuch only as are taken before 
Fh mar. e he is reſtrained to take any ſuch Indictment, by 
50 y Writ or Commiſſion by 28 E. 3. 9. Which reciting that the 
"He bad ſuffered man Miſchi } 3" SF a} N 
fe y Miſc tefs, for that Sheriffs of divers Counties. Ly Virtue 
gale Pet n general Writs granted to them at their own Suit, for their ſin- 
mic the Peg 8 zl the People, had made and taken divers Inqueſis, to cauſe to 
en Us, and tow f ir Mall, and had taken Fine and Ranſom of i hem to their 
lep a ecrvered them; whereas ſuch Perſons indicked were not brought 
h 14; (hi 55 Jef 15 'o have Deliverance, doth thereupon enact, for to eſchew all 
Patch, and rh at ail ſuch Commiſſions and Writs before made be utterly re- 
from thenceforth no ſuch Commiſſions nor Writs ſhall be granted. 
T Seck. 


8 Of the Sherif's Vn, Fockl 


F. N. B. 92. e. Fee 
1 l f . . Nr i ſeemeth 
Cro. E. 371, tue of this Statute th not to be clear 
Salk. 700. . aruce, all ſuch Wri Why ry ſettled, Wheth ; 
how” thn, be ade wholly rod or may wee Mii 
ns, 74. As to | 5 | 
204,173. what Manner In 3 eighth general Point of this Chap deter 
Gs by * it is recited by 1 E 554 7 1 Sheriff's Torn are to be _ vir. In more 
5 5 — ig Ser r r, and Freſe — 8 7 7 People by EN 1 
4 Mod. * MA Io 8 cir Torns or Law-Days, (which i bs other Offences, taken lefir for e 
29. Ir $44 wants) had 3 rence, nor any Freehold, and o 7 ah poor affirmed by Jur. to th 
. and Ranſoms er and impriſoned, and Wet, i V menial Str. falle 
dick menis and P which they had been enlarged out of P 0 Make grievons Fing ment 
ena That hi pie" imbezilled and DA 4 Yon and the ſaid I. any | 
in his Counties, e © be and Preſentments before A > thereupon it i the f 
e e Fas, 23 a eee. 2 2 : But . Uh 
attach, arreſt or put : . ays, they nor any of the HBailiſſs or Mis of hi 
Perlon 66 i at in Priſon, or to lewy or tak . ſhal have Power hn W Bencl 
tut ſe 4 fo ; * vp pro _ * _ of r. en oy _ of an ping 
niſters, ſhall deli 5. 0G. LM er-Sheriffs, Cl e hang 
at their 2 = - fuch Indict ments 3 _— z and their Me ner t 
fhall have em Pri ip of 40 |. And that Me 4 1 4 75 fare, of 2 
„ rard Proceſs upon all ſu h Indift wſtices of Pur it, 0 
8 quire, and in like F A and Preſentmenti u tne | 
ment orm | 
r 7 
ſuch Perſons Wi 5 4 7 . ee! efore the 22 25 : 2 4 A 
Fine as ſhall fem 15 all be indiòted or preſented of Treſj af J, &c. And ale 
Fines and an ſul ly their Diſeretions. A pe p 
faid Sheff, Cad. | Fs, rwe and by 2 ad 1 al 
- how Is 2 0 eriffs, their Clerks, Baillffs, or Mini ered to the | | mor 
i Profit of him tha 4 by or iniſters, of [ome if may 
ments or Preſentments taken ah was Sheriff at the Time of ſuch Ini | di 
_ Sheri ; taten. And if a : of ſuc Indi. {81 
Perſon or e FIRE of Ranſom to be taken, or le p — of ples ” 
e ral a * ſo indifed or preſented, by ' Reef 55 2 mercement, of ar ver 
hea ſed, b Fay 1 pv Tarun before them at their T. _ * wo = - 2 — 
5 Hal the 5 ; : 45s about Nee e 
SO" out, of the 2 ov Prong F ng 1 1 ſaid Fuſtices of Peace, or Eſtreat 14 
Lamp to them, that then the Sheriffs which 6 4 ſo brought, devered, , - 
- - . N ſo do, ſhall forfeit an Huniitd Fine 
: 75. It is obſervabl T | Whi 
ſt 8 Able, That b th . | 
_ ue NE 1 may award Proceſs * OY 2 2 2 Srature, Ju the 
8. p. C 87. D. That if th gras; had been taken beſore themſel — 1 + 
4 E. 4.31.2. the Sheriff's Torn had no A hori elves ; and yet it is cle, bre 
Fitz. Torn 3. ee before ſuch Juſtices, they han a Po th mike the ſnare 
ey mi Pg ; 
| bees Bon, Bore _ if it had been fant oP wa aa 
Sheriff's Torn, S iſ _ 22 4 ower to proceed upon Indictments in the 
tended to mean ſuch only as were there law- 5 


fully t 

22 N Lt qe which were void ab initio, as being taken coram ben 

larne the Ces Þ e leaſt Intimation in the Statute of an Intent to in. 

SETS e Ne N ower in taking Indictments, but the whole Purpolt 

1 in a from proceeding on them. And to this Purpoſe it 
Jon. 301. is puniſhable TOS conſtrued. That not only the Judge of the Cov! 
cio. Ca. 275. ing it. or awarding. ſuch Proceſs, bur alſo the Officer for obe)- 


Self. 75 


Chap. 10. Of the Sheriff's Torn. 71 
Seh. 76. As to the ninth general Point of this Chapter, vis. In Y Finch 386. 
chat Manner Indictments in the Sheriffs Torn are to be traverſed and 6 * Pr 
\etermined ; it ſeems to be * agreed, That a Preſentment by ® twelve or Mod 138. 
more in a Torn or Leet, of any Offence within the Juriſdiction of the * 13. Pl. 
Court, being neither Capital nor concerning any Freehold, ſubjects the Party ee 0 . 
to a Fine or Amercement without any farther Proceeding, and binds him 45 E. 3. 26 b. | 1 
or ever after the Day on which it is found, and admits of no Traverſe = e. JS 
0 the Truth of it; but © ſome ſay, That the Party may have a Writ of Fitz. Bur. 1 
alle Preſentment againſt the Jurors, the ſame Day on which the Indict- + 
ment is found, yet it ſeems agreed, That no Inſtance can be ſhewn of , Ed. + at. 
any ſuch Writ being actually brought: But if the Preſentment concern 
the Party's Life or d Freehold, as if ic charge him with nor repairing ſuch * 5 H. J. 4.2. 
1 Highway, which he is charged to be bound to repair by the Tenure hag — 
of his Land; it ſeems clear, That he may remove it into the King's 65. 
beach and traverſe it; but not if it barely charge his Perſon, as for dig- Dy-13-pl.64- 
[ping a Ditch in the . or not cutting the Branches of his Trees : 
hanging over it, c. Allo it © ſeems, That a Man may in like Man- Keile. 66, 
ner traverſe an Indictment of an Offence wholly out of the Juriſdiction 57. 
of Court-Leet; as of an Aflray or Nuſance done out of the Precinct of“ 1. 
it, or of the Non- Appearance of a Perſon at a Leet, who lives out of 
the precinct of it. But if the Affray or Nuſance were within the Precinct 


© of the Leet, it ſeems, That no one can traverſe it in Reſpect of his own 
. not living in it; and that a Perſon who lives within the Precinct of 
10 a leet, ſhall have no Traverſe to a Preſentment for not appearing at it. 

4 Se. 77. But it ſeems certain, That at this Day, neither the Torn 
* nor Leet, have any Power to try any Traverſe whatſoever, as hath been 
Fi more fully ſhewn, Se&. x3. But it is certain, That the Juſtices of Peace 
of | may by Force of the abovementioned Statute of 1 E. 4. try a Man in- 
A | dicted of Felony before the Sheriff in his Torn: Alſo it ſeems, That they 
r. HS Pay try a Perſon upon any other Indictment in the Torn, which is tra- 
" rerlable at Common Law, but that they have no Power to take any Tra- 
in yerſe of any other Indictment in the Torn; for that the Words of the 
* Natute are only, That they may award Proceſs on any ſuch Indici ments, as if 


they had been taken before themſelves, and alſo arraign and deliver the Perſons 
indided, which muſt be intended of thoſe indicted of Felony, who onl 


and are ſaid to be arraigned, And that Perſons indicted of Treſpaſs, ſhall make 
Id Fines, &c. by their iſcretion, without ſaying, That they ſhall be tried; by 


Which it ſeems to be implied, That Perſons ſo indicted ſhall be fined, as 
they ulually were before in the Torn, and till are in the Leet, and that 


in ſome Caſes without any farther Trial, as is more fully ſhewn in the 
precedent Section. | 9 — 
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Seck. 1. A Court-Leet is a Court of Record having the ſame ſui 
riff 's Torn hath in the County: And therefore ſince it hath been ſheygin 
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= the Court. Leet. 


diction within ſome particular Precinct, which the $ 


the precedent Chapter, at what * Time and in what Place the Sheri 
Torn is to be holden, and what Perſons owe Suit to it, and b what ty. 
thority the Judge of it hath in Relation to his Proceeding on ©Indiftmens, 
and alſo in Relation to d Fines and Amercements, and the © Appointment df 
Conſtables ; and having alſo ſhewn what f Kind of Offences are inquinbt 


in this Court, and within what 8 Place ſuch Offences muſt ariſe, ad Th 
by what h Jurors, and in what Manner, Indictments in it are to be four, ject 
and in what Manner they are to be i proceeded upon, traverſed and det: and 
mined; and ſince the Court · Leet hath regularly the very ſame Jutiſdicia or n 
with the Sheriff's Torn as to all theſe Points, except in ſome ſpeci ſrem 
Caſes, which have been already taken Notice of in the Chapter concen Off 
ing the Sheriff's Torn; I ſhall refer the Reader to the (aid Chapter foral Can 
theſe Particulars, and ſhall only conſider in this Place, 200 
1 Eh phe 5535 Kin 
1. The End of inſtituting the Court-Leet. 1 
2. How far it exempts thoſe who live within its Precincts from tis n 
Torn. | | 70 
3. How far it is ſubject to the Overſight of the Torn. of 
4. For what Cauſes it may be forfeited. 5 - Jul 
J. What ought to be the Form of a Caption of an Indictment in l. pr 
5 3 1 an 
Seck. 2. As to the firſt Point it ſeems, That anciently all People vi " 
now owe Suit to any Court-Leet, were bound to come to rhe Steif Wh 
Torn, in order there to take the Oath of Allegiance to the King, a a 
to be incorporated into ſome Tithing, and for ſuch other Purpoles 35 *. to 
ſer forth more at large in the precedent Chapter, Se. 2. But it Meth 5 
more for the Eaſe of the People, to have Courts of this Kind holden f 7 
their own Townſhips or Manors ; by Degrees, Grants of ſuch Courts A 
were obtained from the King for moſt Manors and Towns, not 0"! 5 
by the Lords of Manors, but alſo by other Perſons, who had no 2 
in the Places for which they obtained ſuch Grants: And for 2 0 1 
compence to ſuch Grantees, for the Charge and Trouble thc) * f 
ſuppoſed to have been at in procuring ſuch Grants, it Was uſua 17 6 
the Inhabitants who had the Benefit of them, to agree to pa) 7 p = 
Sum of Money, called Capitage, or certum Lete, &c. at every ſuch _ 
Leet; and for the Non-payment of this Duty or Refuſal to ment 2 01 
Grantees may preſcribe to amerce the Defaulters, and to dt Ker h 
the. Amercement ; bur no ſuch Preſcription ſhall be allowed for 20) 0 


41. . C. 


Matter whatſoever of a private Nature. 


Hell. 
4 


07 the Court-Lyet. 


Chap. 11- 


Sal. z. As to the ſecond Point, viz. How far a Court. Leet exempts 
thoſe who live within the Precincts of it from the Torn, it ſeems to be a 
-neral * Rule, That no Man can be within two Leets at rhe ſame Time, 
and in the ſame Reſpect; from whence it follows, That he who reſides 
within the Precincts of a Leet, the Lord whereof duth duly hold his 
Court, cannot be compelled to come to the Torn, or any other ſuperior 
Leet, for the taking the Oath of Allegiance, or any other ſuch like Pur- 
poſe, which may be as well anſwered by his Attendance at his own 
Leet: Yer if ſuch private Leet have not the general Juriſdiction of 
the Torn, but be d ſpecially granted for two or three Articles of it on- 
ly; it ſeems, That the Inhabitants within irs Precinct mult attend the 
Sheriff's Torn for all ſuch Matters of which ſuch private Leet hath 
no ſuriſdiQion : Alſo it © ſeems to be a good Preſcription for a Grand 
Leet, (to which other inferior Leets may be ſubordinate in the ſame Man- 
ner as that is to the Torn,) to oblige the Chief Pledges, and a certain 
Number of the Inhabitants of every Town within its Precinct, to appear 
at every ſuch Grand Leer, to inquire of ſuch Offences as have not been in- 
quired of in the inferior Leets. ͤöͥͤͥ 8 : 
deck. 4. As to the third Point, viz. How far the Court-Leet is ſub- 
je& to the Overſight of the Torn; it is ſaid, That the Sheriff's Torn as 
an 4 Oyerſcer of this Court, is to inquire whether rhe Tithings be whole 
or no, and to preſent Defaults that are not redreſſed in the Leet; and it 
ſcems alſo, That it may of common Right inquire of the Concealment of 
Offences inquirable in Leets, and of the Defaults of the Lords of ſuch 
Cours : However it © ſeems clear, That a Preſcription to this Purpole is 
good. And there is no Doubt, but that if a Leet be f ſeized into the 
| King's Hands, all choſe who owed Suit to it ought to come to the Torn. 
Seck. 5. As to the fourth Point, viz. For what Cauſes a Court- 
Lett may be forfeited, it ſeems, That this being a Franchiſe not intended 
to be granted for the private Benefit of the Grantee, but for the Good 


the 


Juſtice, ſhall not only be forfeited by Accs of groſs and palpable Op- 


1 k. preſſion and Injuſtice, 8 but alſo by bare Omiſſions, in not making it 
anſwer the End of its Inſtitution ; as in the not h puniſhing Offenders in 
who | the ſame Manger as the Law requires, or in i negteCting to hold a Court 
s when it ought to be holden, (at leaſt if ſuch Neglects be oſten repeated, 
and and without a reaſonable Excuſe,) or in not k providing an able Steward 
$ ar to diſcharge the Office, or in not taking Care to have ſuch other Offi- 
deing or other Things as are neceſſary for the Execution of Juſtice, as 
en i Con ables, and Ale-raſters, Gc. and |! Pillory and Tumbrel ; bur it is 5 
courts laid, That a Vill may be bound by Preſcription to provide a Pillory 
onl ud Tumbrel, and n that every Vill is bound ot common Right to provide 
4063 a Pair of Stocks. Quære. | _ 
e Re 6. As to the fifth Point, viz. What ought to be the Form of 
Were © Caption of an Indictment in a Court-Leer, it hath been reſolved, 
| 10 „ That the Caption of an Indictment, ad Cur. Viſ. Franc. Pleg. cum 
alas 0 Fake Cc. is good; for that the Words cum Cur. Baron. ſhall be 
a Fu * and it cannot but be intended that the Indictment was taken by 
* p pak which alone hath the Colour of Authority to take it. : 
n 1 de N , 7+ 2. That the nor ſerting forth in the Caption, whether ſuch Court 
ot ” en by Grant or Preſcription, is helped by the Multitude of Pre- 
ns, 8 | | 
Se. 5 
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of the Publick, from the more eaſy and convenient Adminiſtration of 
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CHAP. XI. 
Of Arreſts by private Perſons, 


Hs thus endeavoured to ſhew the Nature of the Courts which 

8 have Juriſdiction over criminal Offences, I am now to ſhey in 
what Manner Offenders are to be proceeded againſt by ſuch Courts; and 
in Order hereto ſhall conſider, 1 


1. How they are to be apprehended. * 
2. In what Manner and in what Caſes they are to be bailed. 
. 3 Caſes and in what Manner they are to be committed to 
Priſon. V 
4. How far they and their Aſſiſtants are puniſhable for an Hu- 
drance in bringing them to publick Juſtice. 


As to the firſt of theſe Points I ſhall conſider,” | 


1. In what Manner ſuch Offenders are to be apprehended by 
private Perſons. ; | 

2. In what Manner by publick Officers. 

3. In what Caſes it is lawful to break open Doors in order to 25 

prehend them: 1 


„ loft. 3, As to Arreſts of ſuch Offenders by private Perſons, I ſhall examine, 


139, 152. 


Ti. P. C. 89, e Bhi 
9? 1. Where Arreſts of this Kind are commanded and injoined bj 
* 7 cap. l. Law. 
Fitz. 5h 2. Where they are permitted by Law. 

"dir 3. Where they are rewarded, | |\_ 

Firz.Coron. . | 

211. f. c. 8, Seck. 1. As to the firſt Point it ſeems clear, That * all Perſons whatlo⸗ 
4M cap. 1. Ver who are preſent when a Felony is committed, or a dangerous Woun 


3 Inft.53. given, are bound to apprehend the Offender, on Pain of being fin 


4 loſt. 183. and impriſoned for their Neglect, b unleſs they were under Age 4 the 
Cro.Car. 252. . | 
3 Leon. 207. Time. 


Fitz. Coron. Seck. 2. And for this © Cauſe, by the Common Law if any : Hon 
238,293,299, be committed, or dangerous Wound given, whether with or without n 


2, . F 24. \ 1 4 | k 
ee SAY lice, or even by d Milad venture or Self-defence, in any Town ot 4 


107. e Lanes or Fields thereof, in the Day- time, and the Offender 99 1 


, 
Fiz. Con the Town ſhall be amerced, and if out of a Town, the f Hundre 


303. be amerced. ich ordains that 
* agen Se. 3. And ſince the Statute of Wincheſter cap. 5. 2 ai 1 8 
78... 34. s walled Towns ſhall be kept ſhut from Sun- ſetting to Sun-rilingy G cer 


E. B. Fact happen in any ſuch Town by Night or by Day, an the Olen 


A a eſcape, the Town ſhall be amerced. 
7 Co 6. b. 74. | | 44 


3 


a. 5 = 
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And as all* private Perſons are bound to apprehend all thoſe, H. f. C. go- 

| „ of Lo of the Crimes abovementioned in their View ; 3 lat. 178 
© alſo are they with the utmoſt Diligence to purſue, and endeavour to 
* all thoſe who ſhall be guilty thereof out of their View, upon a Hue 
anc Cry levied againſt them. ER : 1 23 : 1 | 

$2. 5, > Hue and Cry is the Purſuit of an Offender from Town to Jak 116, 
wn till he be taken, which all who are preſent When a Felony is Dat. Juſtice, 
committed, or a dangerous Wound given, are by the Common Law as Ch. 28. 109. 
yell as by Statute, bound to raiſe againſt the Offenders who eſcape, on ages pu 
Min of Fine and Impriſonment :. Alſo ite ſeems certain, That a Man 395. ; 
nay lawfully raiſe it againſt one who ſets upon him in the Highway to Cro. El. 654. 
ab him ; Alſo it is enacted by the Statute of 4 Wincheſter, cap. 4. That ne 199, 
THe and Cry ſhall be levied upon any Stranger who ſhall not obey the 9 E 4.26.6. 
W aneſt of the Watch in the Night-time ; and © 21 E. 1. which was made es . 
Treſpaſſers in Foreſts, Chaſes, Parks, and Warrens, ſeems to al- tutes, fol. 39. 
oy the levying thereof upon any ſuch Offenders. But if a Man take up- 29 k 3.39. 
on him to f levy a Hue and Cry without ſufficient Cauſe, he ſhall be pu- 978 Treſp. 
niſhed as a Diſturber of the Peace. 55 et 199% 

Keck. 6. In order rightly to raiſe a Hue and Cry, you ought to go 21 H. 7. 28.8. 
to the Conſtable of the next Town, and declare the Fact, and 8 deſcribe « ; iaſt 176. 
the Offender, and the Way he is gone; whereupon the Conſtable ought 3 
immediately, whether it be Night or Day, to raiſe his own Town, and II p. &. 1. 
make a Search for the Offender ; and upon the not finding him, to ſend Cromp. 178, 
the like Notice with the utmoſt Expedition, by Horſemen as well as 79. 
Footmen, to the Conſtables of all the neighbouring Towns, who ought 
in like Manner to ſearch for the Offender, and alſo to give Notice to 


. neighbouring Conſtables, and they to the next, till the Offender be 


$8, 7. Alſo every h private Perſon is bound to aſſiſt an Officer de- » Ch. 13. 
manding his Help for the taking of a Felon, or the ſuppreſſing an Affray, Sed. 7. 
dr apprenending the Affrayers, Oc. ; 


| Arreſts of Offenders by private Perſons permitted by Law, are either, 


1. By their own Authority, or 
2. By a Warrant from a Juſtice of Peace. 


Arreſts of this Kind by their own Authority, are either, 


1. In 3 of Treaſon or Felony, ot 
2. In Reſpect of inferior Offences. 


hy Arreſts of this Kind in Reſpect of Treaſon or Felony are either, 
1. For the Suſpicion of ſuch Crimes already done, or ſuppoſed to 
have been done, or, 3 ä 
2. To prevent their being done. 


As to ſuch Arreſts for ſuch Suſpicion, I ſhall endeayout to ſhew, 


1. What are ſufficient Cauſes of Suſpicion. 

2. By whom the Perſon arreſted muſt be ſuſpected. 

3. Whether any ſuch Cauſe will juſtify an Arreſt, where no Trea- 
fon or Felony at all hath been committed, Gr. 

4+ In what Manner an Arreſt for ſuch Suſpicion is to be juſtified 

in P leading. ; Seek: 


ot. b. Sef?. 8. As tothe firſt Particular, vis. What are ſufficient Cauſe of 


2E. 4. 20. . Seck. 9. 1. The common à Fame of the Country: but it b ſeems, That 
| HP.C.g1, it ought to appear upon Evidence, in an Action brought for ſuch an 4. 


5 3 ſtrong Preſumption of Guilt; 28 f coming out of a Houſe wherein My. 


5 7E 4. 20. a. 


12 Co 92. Seck. 15. As to the ſecond Particular, viz. By whom the Perſon l 
z ſuſpected, upon ſuch an Arreſt for Suſpicion ; it ſeems to be l apreed, 


10H. . 15. b. Fu 


zb. That none of the abovementioned Cauſes will in any Caſe juſtify the ir 


20 E. 4. 6. b. hath been committed either by him or any other Perſon whatſoever. bit 


* 
oa 
my 

- 6d 


| 7 that raiſed it, there ſeems to be no Neceſſity, that he ſhould allo have a 
E. 3. 39. 


ds of 
2 Inſt. 173. Authority to arreſt a Man unleſs a Felony be done, becauſe the Wor | 


4- 
_ * 29E. 3.39. Which alone doth ditectly affirm ir, ſeems to go upon an Argument i 
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1 1 Suſpicion, I ſhall take Notice of ſome of the Principal of them, which 


31 E. 4. . b. are generally agreed to juſtify the Arreſt of an innocent Perſon for fe. 
Brag br. Jony, as SELL 


Pult 13. a. teſt, that ſuch Fame had ſome probable Ground. 
d 2 Inſt. 52. Sec. 10. 2. The © living a vagrant, idle, and diſorderly Life, Without 
9 98,99. having any viſible Means to ſupport it. 

Braon 143. Secf. 11. 3. The being in 4 Company with one known to be an Of. 
7 E. 4. 20. der, at the Time of the Offence; or © generally at other Times keeping 


YEE 55 Company with Perſons of ſcandalous Reputations. 


Poule. t3.b, Seck. 12. 4. The being found in ſuch Circumſtances as induce z 


Poult, 13. a, der has been committed, with a bloody Knife in one's Hand; or being | 
H P.C.g:. found in 8 Poſſeſſion of any Part of Goods ſtolen, without being able n 
GR 52- give a probable Account of coming honeſtly by them. 
ge 1 b. Seck. 13. 5. The behaving one's ſelf in ſuch Manner as betrays 2 Cov 
12 Co. 92. ſciouſneſs of Guilt ; as h where a Man being charged with a Treaſon 
Cro.E. go. Felony, ſays nothing to it, bur ſeems tacitly by his Silence to own hinſel 
Crs. Jc.190, Guilty; or where a Man accuſed of any ſuch Crime, upon hearing thut: 
409 136. Warrant is taken out againſt him, doth abſcond. 


H. . C. 91. Sed. 14. 6. The being ipurſued by an Hue and Cry. 


"Crom 98,99 That the Law hath fo tender a Regard to the Liberty and Reputation d 
F every Perſon, that no Cauſes of Suſpicion whatſoever, let the Number 
1 E qo and Probability of them be never ſo great, will juſtify the Arreſt of an lt 
Fitz. Tieſp. nocent Man, by one who is not himſelf induced by them to ſuſped in 
+ 4-0 be guilty, whether he make ſuch Arreſt of his own Head, or in Obe 
21 11.7. 28... dience to the Commands of a private Perſon, or even of a! Conſtable. 

H.P.C.gt. Se. 16. As to the third Particular, viz. Whether any ſuch Cauled 
2H. 7. 15. b. Suſpicion will juſtify an Arreſt where no Treaſon or Felony at all hat 


16. a. been committed, or dangerous Wound given: It is holden in ſome ® Bodks 


J Ed 4. 20.8. Teſting a Man for the Suſpicion of a Crime, where in Truth no ſuch Crint 


Cro. E 1.5 howſoever this Rule may in general be true, ir ſeems very hardly Nerz 
H. p. C. 93. able in the Caſe of the Arreſt of an innocent Perſon upon a Hue and C 


#2 Co.92. levied againſt him, in ſuch a Place where his Character is unknown, and 
IoH.7.17.b, 


2H. 7, 15.b, With ſuch other Circumſtances, that the People of the Country have 10 


IG. a, Reaſon to preſume it groundleſs; for in ſuch Caſes, it would be 8.98 
2 Inconvenience to diſcourage Perſons from following a Hue and Cry, with t 


; 2 a ood te- 
Cro. Jac.194. Vigour and Diligence, which the Law expects, and the Publick Good 3 
H.-C gr —_—_ by 8 — them liable to an Action if it ſhould in the apts a 
_ 7 73.,, to have been levied without ſufficient Cauſe, which they ee $ 82 
8E. 4 3. b. to examine without delay ing their Purſuit: And ſince the Petſon in 


. . him 
Fir. Tielg. by ſuch an ill: grounded Hue and Cry, has a good Action againſt l 


Remedy againſt another. And this Opinion ſeems to be the more plat 


CO une P chat 
3 ſible, for that among the n Books * cited to maintain the contrary, 


559. D. | 
F - Ut clent 
yn 7 rag nifeſtly inconcluſive ; for ic ſays, That an Hue and Cry is not a ſufficient 
2 o - I © 


dle 


5 H. 7. ga 3 | 


9 3 $ 
ori, d pr1 


Chap. 12. 
the Statute of Pefminſter 1. cap. 9. are, That all Men ſhall be ready up- 
on Hue and Cry to arreſt Felons; but where no Felony is done, there can 

no Felon, 
2 any Thing, proves that none but Felons can be arreſted on a Hue 
and Cry, which ſeems to be manifeſtly falſe ; for it is agreed by all the 
Books, That if a Felony be actually committed, an innocent Perſon on 
whom a Hue and Cry for it is levied, may lawfully be arreſted : Alſo 
there ſoems to be no Doubt, but that he who barely attempts to rob 4 
Man, or who dangerouſly wounds him, may ſafely be purſued and taken 
by a Hue and Cry, and yet there is no Pretence to call ſuch a Perſon a Felon, 
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c. to which it may be replied, That this Argument, if ir 


Seck. 17. And if it be granted lawful to arreſt a Man on a Hue and 


Cry where no Felony hath been committed ; from the like Grounds ir 
ſeems alſo to follow, That it is lawful to arreſt a Man on the Warrant of 
a Juſtice of Peace, where no Felony hath been committed ; bur this 
W Point ſhall be more fully conſidered in the next Chapter. 


ef. 18. As to the fourth Particular, viz. In what Manner an Arreſt 


for ſuch Suſpicion is to be juſtified in Pleading ; it ſeems to be certain, 
That whoever would juſtify the Arreſt of an innocent Perſon, by Reaſon 
of any ſuch Suſpicion, muſt not only ſhew that he ſuſpected the Party 


thinſelf, but muſt alſo ſet forth the b Cauſe which induced him to have ſuch 


a uſpicion, that ir may appear to the Court to have been a ſufficient 


Ground for his Proceeding : Alſo it ſeems © certain, That regularly he 


| ouphr expreſsly to ſhew, that the very ſame Crime for which he made 


the Arreſt, was actually committed. But d if a Man have ſeveral Cauſes 


of ſuch Suſpicion, he is not bound to inſiſt upon ſome one of them on- 
| |, but may alledge them all; for that the Replication De ſox tort demeſae, 


anſwers the whole. And © whete a Man arreſts another, who is actually 
guilty of the Crime for which he is arreſted, it ſeems, That he needs not 


in juſtifying ir, ſer forth any ſpecial Cauſe of his Suſpicion, but may ſa 


in general, that the Party feloniouſly did ſuch a Fact, for which he 
reſted him, c. | | 


Ax- 


own Authority, permitted by Law for the Prevention of Treaſon or Felony 
only. intended to be done; it f ſeems, that any one may lawfully lay hold 
on another, whom he ſhall ſee upon the Point of committing a Treaſon or Fe- 
lony, or doing any Act which would manifeſtly endanger the Life of ano- 
ther, and may detain him ſo long till it may reaſonably be preſumed, 
that he hath changed his Purpoſe ; and upon this Ground it 8 ſeemeth to 


the better O 
ſon, Who ſh 


may lawfully apprehend and detain him, till he ſhall con- 


[ent to take Care of it. | 1 | 
Sec. 20. As to the Arreſt of Offenders by private Perſons of their 


on Authorit 


pinion, That not only a Conſtable, but any private Per- 
all ſee another expoſe an Infant in the Street, and refuſe to 


y, permitted by Law, for inferior Offences ; it h ſeems clear, 


t regularly no private Perſon can of his own Authority arreſt ano- 
Breach of the Peace after it is over; for if an Officer can- 
h an Arreſt, without a Warrant from a Magiſtrate, ſurely 


ther for a bare 


not juſtify ſuc 


Vate 


* Perſon ma 
um till he mak 
u bath been k 


e it appear, that he is a Perſon of good Reputation. A 


vate Perſon cannot: Yet it is holden by i ſome, That any pri- 
y lawfully arreſt a ſuſpicious Night- walker, and detain 


Iſo 


don notorious 


eing actually 
uſlice of — 


©; for the publick Good requires the utmoſt Diſcouragement 


adjudged, That any one may lawfully apprehend a com- 
Chear, going about the Country with falſe Dice, and 
caught playing with them, in order to have him before a 
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, 


Vide ſupra 
Sec. 4, 5- 


. Vide ſupra 
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b 2 Inſt. 52, 
Finch 340. 
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I E. 4. 20. Js 
Bridgm. 62. 
7 H. 4 35. 
8 E. 4. 3. b. 
27 H 8. 23. a. 


Cro. Jac. 194. 
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f9 E. 26. b. 
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Cromp 147. 
14 H.8. 16.2, 


die or be removed before the Expiration of one Month after ſuch Convidio 


| | jug 
or Fuſtices of Aſſize for the County where the Fact was done, or the tg Ws 7 


where ſuch Robbery and Conviction ſhall be, without paying any Fee for the ant, 


any ſuch Robber in endeavouring to apprehend, or making Purſuit after him, ' | 


| Reward, the Horſe, Furniture and Arms, Money and other Goods 0 
that ſhall be taken with him; any their Majeſties Right or Title, Bo 
or Corporate, or the Right or Title thereunto of the Lord of an) now! 0 


Of Arreſts by private Perſons, Book l 
of all ſuch Perſons, and the reſtraining of private Perſons from aref. 
them without a Warrant from a Magiſtrate, would often he ran. 
Opportunity of eſcaping :. And from the Reaſon of this Caſe it ſeems to lol 
low, That the Arreſt of any other Offenders by private Perſons, for Offences 
in like Manner ſcandalous and prejudicial to the Publick, may be juſtifed 

Sec?. 21. AS to Arreſts of ſuch Offenders by private Perſons having 
a Warrant from a Juſtice of Peace permitted by Law, there is no Doubt 
but that where the Law authorizes Juſtices of Peace to direct their Warrants 
to ſuch Perſons, it doth implicitly authorize the Execution of them by them, 


As to the third general Point of this Chapter, vis. In what Caſs 
the Arreſts of Offenders by private Perſons are rewarded by Lay, I ſal 
give a ſhort Account of the Statutes concerning this Matter, in Relation 


x. To Robbers in Highways. 
2. To Counterfeiters and Clippers of the Coin. 
3. To Shoplifters, and other Offenders of like Nature. 


4. To Burglars and felonious Breakers of Houſes. 


Se. 22. And firſt as to Robbers in Highways it is enacted by 
4& 5W. & M. g. That whoever ſhall apprehend and tale one or more Thif u 
Robber in any Hig hway or Road in England or Wales, and proſecute him „ 
them till he or they be convicted of any Robbery, committed in or upon any Hih 
way, Paſſage, Field, or open Place, ſhall receive from the Sheriff of the Count 


for every ſuch Offender ſo convicted 401. within one Month after ſuch Copuidin 
and Demand thereof made, by tendring a Certificate to the ſaid Sheriff unde the 
Hand or Hands of the Fudge or Juſtices before whom ſuch Felon or Felons jul 
convicted; and in Caſe any Diſpute ſhall wt between the Perſons ſo apprehend 
ing any the ſaid Thieves and Robbers touching their Right to the ſaid Revurs 
That then the ſaid Fudge or Fuſtices ſo reſpettively certifying, ſhall by ther ju 
Certificate direct and appoint the ſaid Reward to be paid in 2 Shares and Pre 
portions as to them ſhall ſeem juſt and reaſonable. And if any ſuch Sheri ſub 


Demand made, That then the next Sheriff ſhall pay the ſame within one Aub 
after Demand and Certificate brought as aforeſaid : And the Sheriff making ll. 
fault in paying the ſaid Sum, ſhall forfeit double as much. PF 

Seck. 23. And it is farther enacted, That if any Perſon ſhall be ki 


Executors or Adminiſtrators, & c. of ſuch Perſon, ſhall receive 40 |. from h 
Sheriff, &c. upon Certificate delivered under the Hands and Seals of tht Jp 


ices of the Peace, of ſuch Perſon being ſo killed, which Certificate the l 
et Juſtices, * Leer graf my them mage, are immediately iel. 
red to give without Fee or Reward. 1 

Seck. 24. And it is farther enacted, That every Perſon who ſhall ſo { la 
apprehend, proſecute, or convict ſuch Robber as aforeſaid, ſhall have a # 


ach Rolin 


dies Pulitic 
or Fram 


hare; 


chiſe, or of him or them lending or letting the ſame to Hire to an) th 
not withſtanding: Provided, That this ſhall not be extended to takt e z 
Right of any Perſon to ſuch Horſes, Furniture, and Arms, Money e. " 

from * the ſame were before feloniouſiy taken. $0, 25 


— 


E 
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5:4, 25. Secondly, As to Counterfeiters and Clippers of the Coin, 
\ is enacted by 6.& 7 Gul. 3. 17. That whoever ſhall apprehend any Perſon 
bho ſhul counterfeit any of the current Coin of this Realm, or for Lucre clip, 
oſb, file, or otherwiſe diminiſh the ſame, or ſhall cauſe to be brought into the Kine- 
D in clipt, falſe, or counterfeit Coin, and proſecute ſuch Perſon to Convittion, 
ul have from the Sheriff of the County where ſuch Conviction ſhall be, forty 
buds upon the Tudge's Certificate, &c. 1 | | 
5:4, 26. Thirdly, As to Shoplifters, Cc. it is enacted by 10 6 
, z. 23. That whoſoever ſhall tate and proſecute to Conviction, any Perſon 
who by Night or Day, ſhall in any Shop, Warehouſe, Coach-houſe or Stable, pri- 
ately and feloniouſly "ny any Goods, Wares, or Merchandizes, of the Value of 
58 (though ſuch Shop, &c. were not broken, and though no Perſon were in 
h Shop, dec.) or ſhall aſſiſt, hire, or command any Perſon to commit ſuch Of- 
fence, ball have a Certificate thereof Gratis from the Judge or Juſtices, ex- 
weſſing the Pariſh or Place where ſuch Felony was committed; and if any Diſpute 
ſul happen about the Right to ſuch Certificate, the Fudge or Fuſtices ſhall direct 
and appoint the ſaid Certificate into ſo many Shares, to be divided among the Per- 
ſons therein concerned, as to the ſaid Fudge, &c. Jhall ſeem reaſonable, which Cer- 
ſifcut (before any Benefit has been made of it) may be once aſſigned over, and 
1 more, and the original Proprietor or Aſſignee ſhall by Virtue thereof, be diſe 
charged from all Pariſh and Ward Offices, within the Pariſh or Ward wherein the 
Felony was committed; and the ſaid Certificate ſhall be enrulled by the Clerk of the 
Prce of the County, for the Fee of one Shilling : And in Caſe any Perſon hap- 
pen to be ſlain by any ſuch Felons by endeavouring to apprehend them, his Execu- 
n, Kc. ſhall have the like Reward, &c. . 5 

S:4. 27. Fourthly, As to Burglars and felonious Breakers of Houſes, 
it is enated by 5 Aunæ 31. That every Perſon who ſhall take any one guilty 
of Burglary, or the felonious breaking and entring any Honſe in the Day-time, and 
| proſecute them to Conviction, ſhall receive above the Reward given by the above- 
mentioned Statute of 10 & 11 W. 3. the Sum of 401. within one Month after 
| [ch Convidion; concerning which the ſame Rules in Effe are preſcribed, 
as are provided by the abovementioned Statute of 4 & 5 V. 3. 8. con- 


cerning the Reward of 40 l. to be paid to thoſe who ſhall apprehend a 
| Highway-man, Ge 5 


1 CHAP. XIII. 
7 Of Arreſts by publick Officers. 


ARRESTS of Offcaders by publick Officers, are either by Vertue 
ol Proceſs from ſome Court of Record, or without ſuch Proceſs. 


Arreſts of this Kind by Vertue of ſuch Proceſs, ſhall be conſidered 
"alter in their proper Place, 


Arreſts by publick Officers without ſuch Proceſs, are cither 
1. By Watchmen. 1 RRgR 1s 

2, By Conſtables, 

3. By Bailiffs of Towns, or 

4. By Juſtices of Peace. be, 

Seck. 1. 


80 


2 Cro.E1.204. 


b Vide Co. 
Lie. 70. a, 


© Cro.El.204. 


Poph 208. 
Latch. 173, 
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Book II 


But before I conſider the Nature of each of theſe in pant. 
cular, I ſhall take it for granted, That where ever any ſuch Atteſt may 


Sed. 1. 


be juſtified by a private Perſon, in every ſuch Caſe, a fortiori it may be juli 
fied by any ſuch Officer. As to Arreſts by Watchmen, I ſhall fr 


fo 
miſe in what Manner Watch is to be kept in every Town, and then fall 
ſhew the Power of the Watchmen. | 


Sect. 2. And firſt as to the keeping Watch in every Town, it is ena. 


* ed by the Statute of Mincheſter, Ch. 4. That from thenceforth all Ian b. 


kept as it had been uſed in Times paſſed, That is to wit, from the Day of Alten. 
ſion unto the Day of St. Michael, in every City fix Men ſhall keey at every Gate 
in every Borough twelve Men, in every Town FA or four, according to the Numby 
of Inhabitants of the Town, and ſhall watch the Town continually all Night, fm 
the Sun-ſetting to the Sun-rifing. | | 

Seck. 3. And it farther enacted by 5 H. 4. 3. That the Watch to be mu 
upon the Sea-Coaſts through the Realm, ſhall be made by the Number of the 
People in the Places, and in Manner and Form as they were wont to be matt in 
Times paſt, and that in the ſame Caſe the Statute of Wincheſter be obſerved and 


kept; and that in the Commiſſions of the Peace this Article be put in, That the 


Fuſt ices of Peace have Power thereof to make Inquiry in their Seſſions from Tim u 
Time, and to puniſh them which be found in Default after the Tenor of thi ſuid 


Statute. 


Seck. 4. It hath been reſolved, That a Stranger who is not an lala 
bitant of a Town, ® cannot be compelled by Vertue of the ſaid Statute of 


Wincheſter to keep Watch in it; but it ſeems to be agreed, That eren 


Inhabitant is bound to keep it in his Turn, or to b find another ſufficient 
Perſon to keep it for him; from whence it follows, That he is indiltable 
for a Refuſal: Bur it is © not agreed, That he may be committed by the 
Conſtable till he conſent to do his Duty. | 

Seck. 5. As to the Power of Watchmen, it is farther enacted by the 
ſaid Statute of Winchefter, Ch. 4. That if any Stranger do paſs by the Wath, 
he ſhall be 7 until Morning. And if no Suſpicion be found, he jhal 9 
quit; and if they find Cauſe of Suſpicion, they ſhall forthwith deliver him tothe 


Sheriff, and the Sheriff may receive him without Damage, and ſhall keep him [oft 


ly until he be acquitted in due Manner. And if they will not obey ol 2 
they ſhall levy Hue and Cry upon them, and ſuch as keep the Town ſha h l 
with Hue and Cry with all the Town and the T owns near, and ſo Hine an 0 
ſhall be made from Town to Town, until that they be taken, and delivered to le 


Sheriff as before is ſaid : And for the Arreſtments of ſuch Strangers none ſcal it 


prnijhed. | 85 2 1 
Seck. 6. It is holden, That this Statute was made in Atfirmanc 4 
the Common Law, and that every private Perſon may by the Comm 


Law arreſt any ſuſpicious Night-walker, and detain him till he g1v* 2 | 


good Account of himſelf, as hath been more fully ſhewn in the precedent 
Chapter, Section 20. 


Secondly, As to ſuch Arreſts by Conſtables, I ſhall endeavour to fieV, 


1. How far they may be juſtified by their own Authority. 
2. How far by Venge of a Warrant from a, Juſtice of Peace. 


| IT the Coyſta 
Seck. And firſt, As to the juſtifying of ſuch Arreſts by the de 
own Authority; it ſeems difficult to find any Caſe, wherein 4 Gur 
is impowered to arreſt a Man for a . —_ * 
which a private Perſon might not as well be juſtiſied in doing it? O ff 
x 


ble's 


Chap. 133 Of Arreſts by publick Officers. $1 
chief Difference between the Power and Duty of a Conſtable and a pri- 

| ware Perſon in Reſpect of ſuch Arreſts ſeems to be this, That the * former . luft 158. 
has the greater Authority ro demand the Aſſiſtance of others, and is lia - fe Cen- 
dle to the ſeverer Fine for any Neglect of this Kind, and has no ſure Way 17 E. 4. 5b. 
to diſcharge himſelf of the Arreſt of any Perſon apprehended by him 4:3 AS 
for Felony, b without bringing him before a Juſtice of Peace in order to be %g . 
be examined, as ſhall be more fully ſhewn in the 16th Chapter, whereas 112 
a private Perſon having made ſuch an Arreſt, needs only to deliver :©E. 4. 1. b. 
his Priſoner into the Hands of the Conſtable. 5 

5. 8. But it is ſaid, That a Conſtable hath Authority not only to 
arreſt thoſe whom he ſhall ſee actually engaged in an Affray, but alſo 
to detain them till they find Sureties of the Peace, as hath been more fully 
ſhewn in the © firſt Book; whereas a private Perſon ſeems to have ch. 6;. 
no other Power in a bare Affray, not attended with the Danger of 5-8. 14,17. 
Life, but only to ſtay the d Affrayers till the Heat be over, and then * Bl. 1. Ch 6;, 
deliver them to the Conſtable, and alſo to ſtop ithoſe whom he ſhall ſee Sed. 11, 12. 
coming to join either Party: But it is difficult ro find any Inſtance 
wherein a Conſtable hath any greater Power than a private Petſon over 
2 Breach of the Peace out of his View; and ir ſeems clear, That he 
| cannot juſtify an Arreſt for any ſuch Offence, without a Warrant from a 

luſtice of Peace, &c. 5 „ 

dd. 9. As to the juſtifying ſuch Arreſts by Conſtables, by Vertue of 
a Warrant from a Juſtice of Peace, it ſeems © clear, That ſuch an Arreſt « Dy 243. 
unlawfully made by a Conſtable without a Warrant, cannot be made es 
poo by a Warrant taken our afterwards ; alſo it hath been f holden, 1 
bat if a Conſtable after he hath arreſted the Party by Force of any 149.2. 
ſuch Warrant ſuffer him to go at large, upon his Promiſe to come again a heb, _ 
a ſuch a Time and find Sureties, he cannot afterwards arreſt him by fol oy 4 i 
force of the ſame Warrant : However, if the Party return and pur him- ovp 148. 
ſelf again under the Cuſtody of the Conſtable, it ſeems, that it may be » Keb 26. 
probably argued, That the Conſtable may lawfully detain him and bring PH“ 7: 
him before the Juſtice in Purſuance of the Warrant; for if a Perſon taken Fg 5 5 
by Vertue of a civil Proceſs and voluntarily ſuffered by the Sheriff to eſ- 
ape, may afterwards upon his Return to the Priſon be kept by the She- 
| tiff by Vertue of the ſame Proceſs, unleſs the Plaintiff rather chuſe to 
tike Advantage of the Eſcape againſt the Sheriff; ſurely a fortiori upon 
in Arteſt for a Crime, in which Caſe it is to be preſumed, that the Pub- 
lick Good requires that the Party be brought to Juſtice, it ſhall |.kewile 
be lawful to detain a Perſon returning to the Officer after ſuch an Eſcape: 

Wever as the Law ſeems z not to be ſettled in Relation to ſuch an ge Danv. 
cape after an Arreſt by Vertue of civil Proceſs ; ſo neither doth it Abr. 633. 
em to be clear in Relation to an Eſcape after an Arreſt by Force of Pl + 535-P 
uch a Warrant from a Juſtice of Peace. | Hob. 252 
45 19, But it ſeems clear, That a Conſtable cannot juſtify any Ar- Lew 21. 
= y "Force of a Warrant from a Juſtice of Peace, which expreſsly ap- 
tr in the Face of it, to be for an Offence whereof a Juſtice of Peace, . 
85 Be. juriſdiction, or to bring the i Party before him at a Place out of . 
oy were, for which he is a Juſtice, But it ſcems, That he both may 1486. 
dess c to execute a general Warrant to bring a Perſon before a Juſtice * e eh 
bar * to anſwer ſuch Matters as ſhall be objected againſt him on the . 
ath a bd for that the Officer ought to preſume, That the J uſtice 
te corr rid! tion of the Matter, which he takes k Conuſance of, unlc(s Delt cap. 

rary appear; and it may often endanger the Eſcape of the Party to“ 
| | make 


82 
Dalt. cap. 117. 
Compt. 137, 
148. 

. Cro. Jac. 81. 


H. P. C. 93. 
3 It. 177. 
Yet ſee a pre- 
cedent of this 
kind, Dalt. 
114. 


Dualt. cap. 117. 


Crompt. 147, 
148. 
Dalt. Juſtice, 


Sa 15. 
Cont 4Inſt. 


177. 
H. P. C. 93, 


94. 


2 346. 


Dalt. cap. 118, 
121. 

6 Mod. 179. 
Cro. E. 130. 

Leon. 187. 
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wake known the Crime he is accuſed of. But it ſeems to be very queſſi 

Whether a Conftable can juſtify the Execution of \ ng kk 
ſearch for Felons or ſtoln Goods, becauſe ſuch Warrant ſeems to be ill. 
gal in the very Face of it; for that it would be extreamly hard to leave i 
ro the Diſcretion of a common Officer to arreſt what Perſons, and ſearch 


what Houſes he thinks fit: And if a Juſtice cannot legally grant a blank 


Warrant for the Arreſt of a ſingle Perſon, leaving it to the Party to fil 


ir up, ſurely he cannot grant ſuch a general Warrant, which might bar 
che Effect of a hundred blank Wirriges. e I II might haze 


Sect. 11. Yer perhaps it is the better Opinion at this Day, That any 


Conſtable, or even private Perſon, to whom a Warrant ſhall be dircq« 
from a Juſtice of Peace ro arreſt a particular Perſon for Felony, ot any 
1a. Other Mifdemeanour within his Juriſdiction, may lawfully execute it 


whether the Perſon mentioned in ir be in Truth guilty or innocent, and 
whether he were before indicted of the ſame Offence or not, and whether 
any Felony were in Truth committed or not; for however the Juſtice hin- 
felf may be pupiſhable for granting ſuch a Warrant without ſufficient 
Grounds, it is reaſonable that he alone be anſwerable for it, and not the 
Officer, who is not to examine or diſpute the Reaſonableneſs of his Pro 


ceeding; and therefore it ſeems that the old Books, (cited in the fore 
going Chapter, Sect. 15, 16) which ſay generally, That no one can ju 
ſtify an Arreſt upon a Suſpicion of Felony, unleſs he himſelf ſuſpect the 


Party, and unlefs the Felony were in Truth committed, ought to be in 
rended only of Arreſts made by a Perſon of his own Head, or in Obe. 
dience to the Command of a Conſtable, or other ſuch like minilterial 
Officer, and not of ſuch as are made in Purſuance of the Warrant of i 
Juſtice of Peace; for inaſmuch as ir ſeems to have been the conſtant and 
allowed Practice of late, to make out Warrants on the Suſpicion of fe. 
lony, before any Indictment hath been found againſt the Perſon ſuſpettes; 
and the ſame ſeems to be countenanced by 1 & 2 Ph. &. Mar. 1;. and 


2 C3 Ph. & Mar. 10. which direct in what Manner Perſons brought be. 


2 4 Inſt. 197. 
14 H. 8. 16. 
d 6Mdd. 179. 
* 14 H. 8. 16. 
Bro. Faux 
Impt iſon- 


or by 


fore Juſtices of Peace upon Suſpicion, ſhall be examined in order to thi 
being committed or bailed ; and ſince the ancient © Opinion, That a Ju- 
ſtice of Peace cannot make out a Warrant againſt a Man for Felony, vi 
has not been indicted before, hath been b contradicted by conſtant Exe 
rience; and ſince in the very ſame © Report in which this Rule is lad 
down, That a Juſtice of Peace cannot make a Warrant againſt a Peri 


who has not been indicted; it ſeems nevertheleſs to be agreed, That {uct 


a Warrant is a good Juſtification for the Officer; and ſince none of thi 


d Books cited by Sir Edward Cole to maintain the contrary Opinion mei- 


tion the Caſe of an Arreſt by force of a Warrant from a Juſtice of Peace, but 


generally relate only to Arreſts by private Perſons of their own Authority, 
the Command of a Conſtabic ; and ſince too the © Cale, which is 
fulleſt to the Purpoſe, wherein it is reſolved, That an Arreſt of a Perſon b 
the Command of a Biſhop for ſaying, That 
Tithes, could not be juſtified by Force of the f Statute, which authorize 
Biſhops to arreſt Perſons for Hereſy, for which this Reaſon is given among 


he was not bound to pa) 


others, That the Biſhop himſelf could not juſtify ſuch an Arreſt, an 


conſequently could not authorize another to make it; it may be Nen 
That the Reſolution in that Caſe doth not wholly depend upon this 


ſon, but rather perhaps upon theſe, that the Biſhop's Command was by 1 
rol only, and not by Writing, and that the Statute gave him 10 Ju! 


. . . 2 | n 
diction over Points not Heretical ; and that the Power of imp 19155 
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Perſons for meer Matters of Opinion ought to be ſtrictly conſtrued : And 


of his own Head, in order to oppreſs or defame the Party, without any 
| probable Ground of Suſpicion; and therefore there is no Neceſſity of gi- 
ring a farther Remedy againſt the Officer who obeys the Warranc : And 
archer, ſince it is in general a great Diſcouragement to Officers, to ſub- 
ject them to Actions for endeavouring to ſerve the Publick, by paying 
Obedience to the Precepts of thoſe whoſe Officers they are; it would 
certainly be very difficult at this Day, to maintain an Action againſt them 
for any Arreſt of this Kind, unleſs the Warrant appear to be for a Mat- 
ter whereof the Juſtice has no Juriſdiction. It ſeems indeed to be holden 
in Broxcher's Caſe in Croke's ſecond Report, That where an Officer arreſts 
W 2 Man by Force of a Warrant from a Magiſtrate, pro certis Cauſis, without 
hewing any Cauſe in particular, he cannot juſtify himſelf in an Action 
be againſt him for ſuch Arreſt, without ſetting forth the particular 
Cauſe in his Plea; and yet in this very Report it ſeems to be allowed, 
That ſuch a general Warrant is good; and if fo, it ſeems ſtrange, That 
the Officer ould not be juſtified by ſetting forth the Truth of his 
Caſe; ſince if there were no good Caule to juſtify the granting of the 
| Warrant, the Magiſtrate ought to anſwer for it, not the Officer. 
Stef, 12. Thirdly, As to ſuch Arreſts by Bailifls of Towns, it is 
enaCted by the abovementioned Statute of Wincheſter, Ch. 4. That in great 
| Town; being walled, the Gates ſhall be cloſed from the Sun: ſetting until the Sun- 
WT ring, and that no Man do lodge in the Suburbs, nor in any Place ont of the 
Jann, from nine of the Clock until Day, without his Hoſt will anſwer for him: 
| And the Balis of Towns every Week, or at the leaſt every fifteemh Day, ſhall 
nale Inquiry of all Perſons being lodged in the Suburbs, or in foreign Places of 
the Towns, and if they do find any that have lodged or received any Strangers 


lurely it cannot be doubted, but that by Force hereof ſuch Bailiffs may 
uufully arreſt and detain any ſuch Stranger, being found under pro- 


we Snus of Suſpicion, till he ſhall give a good Account of 
Imtelt. | | Lk. 


take it for granted, That where-ever an Arreſt of this Kind by 
1 ate Perſon, or inferior Officer acting of their own Authority, is 
either permitted or enjoined by the Law, in every ſuch Caſe, a fortiori, 
wa an Arreſt by a Juſtice of Peace in Perſon, is alſo permitted or en- 


Arreſts by the Command of Juſtices of Peace, as ſuch, are either, 


I, By Parol | 091 


Seck. 1 


lch 2 may lawfully by Word of Mouth, authorize any one to ar- 


"Was er, who hall be guilty of any actual Breach of the Peace in his 


ace, or ſhall be engaged in a Riot in his Abſence, as hath been more 
fa hewn in the firſt ook, Ch. 65. S 1 6. 


i ſuſpicieus Perſons againſt the Peace, the Bailiffs ſhall do Right therein. And 


Sed. 13, Fourthly, As to ſuch Arreſts by Juſtices of Peace, | 1 hall 


As 


83 


archer, ſince the Party injured by an Arreſt on a Juſtice's Warrant, hath Cro. El. 136. 
2 good Action againſt the Juſtice who granted it, if he did it maliciouſſy en. 187. 


Cro, Jac. It. 


2. By Warrant. ere n 1 | | 
4. And firſt, As to ſuch Arreſts by Parol, it ſeems, That any 


Dale.cap 117. 
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As to ſuch Arreſts by the Warrant of a Juſtice of Peace, I fall endexry 
ws to ſhew, h * 


1. In what Caſes a Warrant for ſuch an Arreſt may lawfully be 


made by ſuch a Juſtice. 
2. In what Form it ought to be made. 
3. How it is to be execute. 


As to the firſt Point, I ſhall conſider, 


1. For what Offences ſuch a Warrant may be granted. 
2. Upon what Evidence. 


Seck. 15. And firſt as ito the Offences for which ſuch a Warrant may 
be granted, there ſeems to be no Doubt, but that it may be layfully 
granted by any Juſtice of Peace for Treaſon, Felony or Premmir, a 
Supra Ch. 8, any other Offence againſt the Peace, as hath been more fully ſheyn in 
dect 33, 34. the Chapter concerning Juſtices of Peace: Alſo it ſeems clear, That when: 
ever a Statute gives to any one Juſtice of Peace a jutiſdiction over ary 
Dalr.cap.117. Offence, or a Power to require any Perſon to do a certain Thing occhi 
3 3% ed by ſuch Statute, it impliedly gives a Power to every ſuch Julticeto 
make out a Warrant to bring before him any Perſon accuſed of ſuch 0 
lence, or compellable to do the Thing ordained by ſuch Statute ; fo 
it cannot but be intended, that a Statute giving a Perſon Jul 
diction over an Offence, doth mean alſo to give him the Power inc 
dent to all Courts, of compelling the Party to come before him, Andit 
would be to little Purpoſe to authorize a Man to require another to: 
Thing, if it were to be underſtood that the Perion authorized has n0 
Power to compel the Patty to come before him. 
Sect. 16. But it ſeems, That anciently no one Juſtice of Peace co! 
Dalt.cap.117. legally make out a Warrant for an Offence againſt a Penal Statute, c 
Bro. Feace 6. other Miſdemeanour, cognizable only by a Seſſions of two or more i 
ſtices; for that one ſingle Juſtice of Peace hath no Juriſdiction of li 
Offence, and regularly thoſe only who have a Juriſdiction over a Gn 
6 Mod. 179.3 can award Proceſs concerning it. Yet the long, conſtant, univerſal, : 
| uncontrolled Practice of Juſtices of Peace ſeems to have altered ut 
Law in this particular, and to have given them an Authority in Relatic 
to ſuch Arreſts, not now to be diſputed. | 3 
H. p. C. 93. Sed. 17. But I do not find any good Authority, That a Juice 
4 oft. 177.b. juſtify ſending a general Warrant to ſearch all ſuſpected Houſes in gf 
ral for ſtolen Goods, as hath been more fully ſhewn, Seck. 10. . 
Seck. 18. Secondly, As to the Evidence on which ſuch a 777 
to be granted, it ſeems probable, That the Practice of juſtices ot * 
6 Mod. 179. in Relation to this Matter alſo, is now become a Law, and that 4 
—_ Dal. ſtice of Peace may juſtify the granting of a Warrant for the ow 
Con. 14 H.s. of any Perſon upon ſtrong Grounds of - Suſpicion for a Felony ot 70 
16. Miſdemeanour, before any Indictment hath been found againſt _ 
- inaſmuch as Juſtices of Peace claim this Power rather by Conn. 
than any expreſs Warrant of Law, and ſince the undue Exe hey 
judici | | ell as the Libet 
may prove ſo highly prejudicial to the Reputation as well lis Procter“ 
of the Party, a Juſtice of Peace cannot well be too tender in 7: elch 
ings of this Kind, and ſeems to be puniſhable not only at the Su 


ſuch Warr 


King, * alſo of the Party grieved ; if he grant any grounds) 


cution of 


Chap. 13- Of Arreſts by publick Officers. 


roundleſsly and maliciouſly, without ſuch a probable Cauſe, as miglit 
duce a candid and impartial Man to ſuſpeR the Party to be guilty. 

Sack. 19. And ſince both Coke and Hale ſeem to diſapprove of ſuch War- 
ants granted upon Suſpicion, and the old Books ſeem generally to diſ- 
Allow all Arreſts for the Suſpicion of Felony made by any other Perſon 
wharſoever except the very Perſon who hath the Suſpicion; it is cer- 
ninly a ſafe Way of Proceeding for him, who hath the Suſpicion to 
make the Arreſt in his proper Perſon, and to get a Warrant from a juſtice 
al Peace to the Conſtable to keep the Peace. 

5:2. 20. And perhaps there may be this Difference between the War- 
nut of a juſtice of Peace, for ſuch Cauſes which he has not Authority to 
hear and determine as Judge without the Concurrence of others, and 
ſuch Warrant for an Offence which he may ſo determine, without the 

| Concurrence of any other: That in the former Caſe, inaſmuch as he ra- 
der proceeds miniſterially than judicially, if he act corruptly, he is lia - 
dle to an Action at the Suit of the Party, as well as to an Information at 
the Suit of the King: But in the latter Caſe he is puniſhable only at the 
Suit of the King, for that regularly no Man is liable to an Action for 
yt he doth as Judge. So 


As to the ſecond Point, vis. In what Form ſuch a Warrant is to be 
made; I ſhall lay down the following Rules: 1 


Keck. 21. x. That *it ought to be under the Hand and Seal of the 
Juſtice who makes it out. 5 55 
ec. 22. 2. That it b ought to ſet forth the Year and Day wherein it 
1s made, That in an Action brought upon an Arreſt made by Vertue of it, 
it may appear to have been prior to ſuch Arreſt, | 

Se, 23. 3. That it is ©(afe, but perhaps not neceſſary, in the Body of 
the Warrant to ſhew the Place where it was made; yet it ſeems neceſſary 
Arup the County in the Margin, at leaſt if it be not fer forth in 


He. 24 4 That it may be made either in the Name of the King, 


100 0 of the Juſtice himſelf, as appears from the Precedents above referred to. 
ul VF, 25. F. d That if it be for the Peace or Good Behaviour, it is ad- 
in niable to ſet forth the ſpecial Cauſe upon which it is granted; bur if it 
| the for Treaſon or Felony, or other Offence of an enormous Narure, it is 
15 id, That it is not neceſſary to ſet it forth; and it ſeems to be rather 


diſcretionary, than neceſſary to ſet it forth in any Caſe. 
156. 26. 6, That ſuch a Warrant may be either general, to bring 
e Fatty before any Juſtice of Peace of the County, or ſpecial, to bring 
ore the Juſtice only who granted it. 
d. 27. 7. b That it may be directed to the Sheriff, Bailiff, Conſta- 


nt 5 

Nei |, or to any indifferent Perſon by Name, who is no Officer; for that 

y ju a 45 ce may authorize any one to be his Officer, whom he pleaſes to 

Anelt p © luch, yet it is moſt adviſable to direct it to the Conſtable of the 

other ; and wherein it is to be executed ; © for that no other Conſtable, and 
vet "077 no private Perſon, is compellable to ſerve it. 


cuted, I ſhall lay down the following Rules, 


dect. 28. 
commonly k 


2 


85 


Cro, El. 30. 
t Leon: 18 


4 Inft. 1% 
H P . 93 
Supc Seck to, 
Ch. 12, Sec. 
15. 


4s to the third Point, viz, In what Manner ſuch Warrant is to be exe- 


I. That a Bailiff or a Conſtable, if they be ſworn and 
nown to be Officers, and act within their own Vs, 
nee 


Cro. E. 130. 
1 Leon. 187. 


1 Danv. Abr. 
179. pl. 1, 2,6. 


a Dalt. cap. 


117. 
See the Prece- 
dents in Dalt. 
cap. 121. 

c Dalr. cap. 
117. 221. 
Lamb 85.86. 
Crompt. 147. 
232, Ce. 

d Dalt. c. 1 17. 
Supra Sec. 10. 


2 Dale. cap. 
117. E 
I Rol. Rep. 
375- 

5 Co. 59. b; 
Bro. Peace 9. 


b Dalt. cap, 


117, 
Cromp. 147: 
14. H. 8. 16. 
Bro. Peace 6. 
Salk. 176. 
e Salk. 176. 


86 here Doors may be broken open, SCC. Book II 


* E. 4. 14.2 need not ſhew their Warrant to the Party, notwithſtanding he demarg 
Pn og > the Sight of it, but that theſe and all other Perſons wharloeve; making an 
9 Co. * Arreſt, ought to acquaint the Party with the Subſlance of their Warrants 
and that all private Perſons to whom ſuch Warrants ſhall be ditected, 280 
even Officers if they be not ſworn and commonly known; and even theſe, if 
they act out of their own Precincts muſt ſhew their Warrants, if demanded, 
Dalt.cap.117- Sedf.29. 2. That the Sheriff having ſuch Warrant directed to him, may 
$E.4-14- authorize others to execute it; but that every other Perſon to whom i i 
directed, muſt perſonally execute it; yet it ſeems, That any one may 
lawfully aſſiſt him. 
Salk. 176, Seck. 30. 3. That if a Warrant be generally directed to all Conſs 
|  q bles, no one can execute it out of his own Precinct; but if it be dircded 
to a particular Conſtable by Name, he may execute it any where with 
in the Juriſdiction of the Juſtice. 7 


Ce eee 


„ WE 3 
Where Doors may be broken open in Order to mike 
8 5 an Arreſt. 


Sect. 1. A ND now I am to conſider in what Caſes it is fi 

to break open Doors in order to apprehend Offerders; 

and to this Purpoſe I ſhall premiſe, That the Law doth never allow of ue! 

* 27 Aſſ. 35. *Extremities but in Caſes of Neceſſity; and therefore, That no one ca 
4 loſt. 177. juſtify the breaking open another's Doors to make an Arreſt, unlels 7 
456 ep 5g. firſt ſignify to rhole in the Houſe the Cauſe of his coming, and requi 
H. P. C. 90. them to give him Admittance. . = 2 
Eitz. Execu- Seck. 2. But where a Perſon authorized to arreſt another wv" 
ton dz. ſheltered in a Houſe, is denied quierly to enter into it, in ordet þ 
take him; it ſeems generally to be agreed, That he may juſtify break 

ing open the Doors in the following Inſtances. 


3 OY Hel 

22 Aff 35. Sec. 3. 1. Upon a *Capias grounded on an Indictment for any N 
12C0.13!- whatſoever, or upon a b Capias from the King's Bench or Chancery, a0 

4 Inft. 131. | . | Good B haviour, ot esel 
b Moor 606, compell a Man to find Sureties for the Peace or Good Be po 
668.  , upon a Warrant from a Juſtice of Peace for ſuch Purpoſe. _ ator com 
1 Sect. 4. 2. Upon a d Capias utlagatum, or Capias pro fine, in an) 1 
4 Moor 606, whatſoever. | he leg pro 
Cie El „6g. Seck. 5. 3. Upon the © Warrant of a Juſtice of Peace, for ths 4 Bail 

| Yelv. s of a Forfeiture in Execution of a Judgment or Conviction app Bur 
Dalr. cap. 78: ed on any Statute which gives the whole, or but Part of ſuc 15 


| 2445 i udge 
Jenes 233: to the King, and authorizes the Juſtice of the Peace to give ſuch /V%; 


IP 1 f | 
ment or Conviction for ir. | Gat 
Det. cap Seck. 6. 4. Where a f Forcible Entry or Detainer is 7 ob | 

22 &78. Inquiſition before Juſtices of Peace, or appears upon their LES or fe 
*H.P.C.g9o, Sed. 7, F. & Where one known to have committed a m_ eiche 
Date. cap 78, lony, or h to have given another a dangerous Wound, 155 Bor where 
14.9 . With or without a Warrant, by a Conſtable or private P 4 T 1 ems di 
. one lies under a probable Suſpicion only, and is not indicted, bete 


3 


4 by 


Chap. +5. / Bail. — 


d hi Inſt. 117. 
pots in Order to apprehend him. 8 


6, 8. 6. Where an Þ Affray is made in an Houſe in the View or Bo. Coron. 
Hearing of a Conſtable; or where thoſe who have made an Aﬀeay in his 159 
Preſence fly to a Houſe, and are immediately purſued by him, and he is Fitz B. f le. 
nor ſuffered to enter; in order to ſuppreſs the Affray in the firſt Caſe, or H. 134, 
to apprehend the Affrayers in either Caſe. 2 3 IIA 

Sed. 9. 7. Where-ever a © Perſon is lawfully arreſted for any Cauſe and Pat. cap. 78. 
afterwards eſcapes, and ſhelters himſelf in a Houſe. 8 1 1 

Kl. 10. Alſo it is enacted by 3 & 4 Fac. 1. Par. 35. That upon any 6 
larful Writ, Warrant, or Proceſs, awarded to any Sheriff or other Officer, for the * 5 Mod. 173, 
taking of any Popiſh Recuſant, ſtanding excommunicated for ſuch Recuſancy, it 174. 
ſhall be lawful, if need be, to break open any Houſe. | 5 

Seck. 11. But it hath been reſolved, That where Juſtices of Peace are 
| by Vertue of a Statute, authorized to require Perſons to come before 
them, to take certain Oaths preſcribed by ſuch Statute, the Officer can- 

88 not lawfully break open the Doors of the Perſons who ſhall be named in 
any Warrant made in Purſuance of ſuch Statute, in order to be brought 

before the Juſtices to take ſuch Oarh, becauſe ſuch Warrant is not 

grounded on a precedent Offence ; neither doth it appear, That the Party 

either is or will be guilty of any: Bur it ſeems clear, That if an Officer 
euer into any Houſe to ſerve any ſuch Warrant, and the Doors of the 
q | Houſe be locked upon him, being in ſuch Houſe, he or his Friends max 
juſtify breaking them open, in order to regain his Liberty; for that even PzIm. 52, 53. 
in the Execution of Civil Proceſs, the Law allows of the breaking open 1555. 
Doors in the like Circumſtances. | 5 4 


we | | CH A 1 XV. 
2 Of Hall. 


La. 1. A ND now I am to conſider in what Manner, and in what 
Caſes Offenders are to be bailed; as to which it is to be 
obſerved, That where-ever a Perſon is brought before a Juſtice of Peace H. P. C. 58. 


committed, unleſs it manifeſtly appear that no ſuch Crime was committed, 

or that the Cauſe for which alone the Party was ſuſpected, was totally 

3 in which Caſes only it is lawful to diſcharge him without 
ll, | 


for the better underſtanding of the Nature of Bail, I ſhall conſider the 
following Points: | 


by | 

I. The Nature of Bail and Mainprize in general. 
fo 2. What ſhall be ſaid to be ſufficient Bail. 
1 3- The Offence of taking inſufficient Bail. 


4- The Offence of granting it where it ought to be denied. 


5. The 


better? Opinion at this Day, That no one can juſtify the breaking open : 1 P. C gr. 


Dalt. cap. 78. 


upon an Accuſation of Treaſon or Felony, he muſt be either bailed or Crompt. 154 
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88 


114. 
Cromp. 194. 


Of Bail. 

5. The Offence of denying, 
ought to be granted. 

6. In what Caſes it is grantable. 


. hat Form it is to be taken. 
4 Wha ſhall forfeit the Recognizance. 


Book. II 
delaying or obſtructing it where i 


f | Le | 88 - | 
| firſt, As to the Nature of Bail and Mainpriſe in genera) 
And firſt, As "ſhall endeavour to ſhew, 


a pre 
by v 
| 1. In what Reſpeds they agree. 's 
Dult. cap, 2. In what they differ. ent B 
Lamb. e ER, firſt Particular it ſeems, That the Words Bail and E 
77 Rich. 33 S. 8 yy RY a in our * Law-· Books and * Ads of % c 
3 Ii. 1 Mainpriſe, . and the ſame Thing; and it is 2 ay] 
Ma l * ee 4 Main riſe agree in this Not ions that they ſave a Man ** A 
H P.C.g6. That Bail an * by his Friends undertaking for him beſor | 
: ommon Gaol, by er ; ulti 
Pele. cap 114. priſonment in the c 5 hat he ſhall appear at a ce 
1s: 198-279, certain Perſons for chat 1 0 wy gen = 5 charged, and be juſt - : 
„ ſwer the Crime * 5 A K 
e Fitz. Main- tain Day, and an — 
riſe 12, 13, ie Law. V ef, if not the 4cnly, N. 
mn b dene the Red Pani, The ci, ut 6 Miſe 
ple 20 & Difference 5 3 ee eee = juſtify the detaining ot = 
b. ei, Mainpernors are © barely his Fe ſecure his Appearance: But 
Ch. 3. end che Mälnpert 8 ſelves, in order to ſecure ; | fuch 
2338 e upon as his? 75 = — War _—_ | & 
3 bn Deed bs in the eee 1 
Cone. 4 H. 6. _ — —_ N the Priſon of the Court by 5 * a Pe 
.. pr „ in the actual Cuſtody of the proper Gaoler. beſides the Law 
pl; 28 if 822 | led in Relation to any other Court rit ter 
e n more fully ſhewn Ch. 6. Seck. 4 db cern 
Fitz. Main- King's Bench, as hath bee if che Party bailed be h ſuſnecte 7 0 
gez. B. ſeems certain in every Bailment, That if t "bo e by them, and er Tho 
OC. 64 4 his Bail as likely to deceive them, he may Recognizance, or may 1 
2 8 fa to appear according to the Condition of the 4 * be shall b rhle 
22 H. 6. 59. be tle ght by them before a Juſtice of Peace, by oo ht 
2 itted, unleſs he find new Sureties. | be ſaid to be (uf fe 
39 5 27. Se. a , As to the ſecond Point, . 1 __ ght in any Caſe to * 
: H.6.4 Seck. 4. k agreed, That no Perſon Rice of 1 
pl . * cient Bail, it ſeems to Te, two; and it is !{aid to be the 125 oaks T 
Sek 5 be bailed for * Wy | ada any Perſon to bail upon a H Alſo 7 5 8 
Se &. 4. ing's Benc not to © | ties: 

oo. api OO for Treaſon or Felony when er under the 4 
8 ſeems to have been Oy op GH —— 15 bail any Perſon cy oy * 
Brook Main- . u admitted blidy ha. j 

of Subſidy- men, ſho Ny ay of Su th 
Pf. FC 96. _- Crime But the Manner of Braten SANA Ag has ee th 
Dale.cap.114. P. been of late for many Years diſuſed, this ding in this Cale, ! 95 
H. P. C. 57. Ving been o ly ſure Way of proceeding it o anſiver a 
rag hed. 2 gi png the Bail be of Ability e e — 0 
SeetoCo 101. to take Care that every | hich n ought never to lu- the 
Style Pra- in which they are bound, whic h higher as the | be; 
Qical Regi- the Sum in W : : but may be as much higher of the b. 

er 110. for a capital Crime, 4 ſideration 01 i 
ER e e que ce Canon,” Ml 
HC 7 A e of the * Rockin the Perſons who offer I af 
ww * Andif it ſhall ſeem coun x tack Sum; it is * ſaid, That t ncerning an, 
H.P.C.g7, to be Sureties, be 2 e them on their Oaths concer! 
* Dalr. cap. who is to take the Bail, may 


il be fo fat im. 
their Sufficiency: And if a Perſon who has Power to take Bail be ary 
3 | 


Chap. 15. . Of Bail. 5 89 
poſel upon 25 to ſuffer a Priſcner to be bailed by iaſufficient Perſons, it 
i aid, That either he, or any other Perſon who hath Power to bail him, 3 od 
may require the Party to find better Sureties, and to enter into a new & ,, * 
Recognizance with them. and may commit him on his Refuſal, for that 
inſufficient Sureties are as no Sureties. by Ye a Ye ES obs 
$4. 5. But Juſtices muſt take Care, That under pretence of demand- 
ing ſufficient Surety, they do not make {ſo exceſſive a Demand, 
1 in effect amounts to a Denial of Bail; for this is looked on as 
a preat Grievance, and is complained of as ſuch by 1 V M. Seſſ. 2. 
by which it is declared, That Exceſſive Bail ought not to be required. 
54.6. As to the third Point, vis. the Offence of taking inſuffici- 
ent Bail, it ſeems clear; That wherever a Sheriff, in purſuance of the 
| Sratute of Weſtminſter, cap. 15. Or Juſtices of Peace in purſuance of the 
ſubſequent Statutes, grounded on the ſaid Statute of M'eſtminſter 1. and 
(et forth more at large in the following part of this Chapter; ſhall admit 
ny Perſon to bail for Felony, with inſufficient Sureties, -who ſhall nor 
aferwards appear according to the Condition of the Recogniſance, the 
Juſtices of Aſſiſe may, by force of 27 Ed. 1. chap. 3. commonly called vide Supra. 
the Statute de Hnibus levatis, impoſe ſuch Fine on ſuch Sheriff or Juſtices cap. 5. $-&. 
of Peace, as to ſuch Juſtices of Aſſiſe in their Diſcretion ſhall ſeem pro- Pater . 
per. But if a Priſoner, who is bailed by inſufficient Sureties, do appear HH. P. Cor. 
according to the Condition of the Recogniſance, it ſeems that thoſe who Dult cap. 114. 
admitted him to bail are ſafe, inaſmuch as the End of the Law is an- H. P. C. 97. 
ſwered, and the Appearance of the Priſoner as effectually procured by _ 
{uch Sureties, as if they had been never ſo ſufficient. Vl 
| $4, 7. As to the fourth point, vis. The Offence of granting Bail 
where it ought to be denied: There is no doubt but that the bailing of S. P. C. 33. 
a Perſon who is not baileable by Law, is puniſhable either at Common 1.27 A. 25 
Law, as a negligent Eſcape, as ſhall be more fully ſhewn in the Chap- $22" FH 68 
ter concerning Eſcapes, or as an Offence againſt the ſeveral Statutes con- Fitz. Eſchape 
cerning Bail. 5 PRE Oey” 17 Nr 
dect. d. And firſt it is enacted by the Statute of Weſtminſter 1. 15. 113. . 
Tha if the Sheriff, or any other, let any go at large by Surety, that is not 
rpleviſable, if he be Sheriff, or Conſtable, or any other Bailiff of Fee, which 
huth keeping of Priſons, and be thereof attainted, he ſhall loſe his Fee and Of- 
fe for ever, And if the Under-Sheriff, Conſtable, or Bailiff of ſuch as have 
Fre fo keeping of Priſons, do it contrary to the Will of his Lord, or any other 
Builif being not of Fee, they ſhall have three Tears Impriſonment, and make Fine 
a the King's „J es. 5! Vs 
Ss 9. Allo it is enacted by 27 Ed. x. commonly called the Statute 
: levatis, cap. 3. That the Juſtices aſſigned to take Aſſiſes, &c. when Vide Supra, 
liver the Gaols, &c. ſhall inquire if Sheriffs, or any other, have let out Chap. 6. 
Nu Priſoners not repleviſable, or have offended in any Thing contrary to m_ 10, 11, 
ine Form of the ſaid Statute of Weltminſter 1. and whom they foul find Guilty D 


23 ny chaſten and puniſh in all things, according to the Form of the ſaid 


N 
1 


Ke 10. And it is farther enacted by 4 Ed. 3. 2. That at the time of 
Hi een of Keepers of the Peace, mention ſhall be made, that ſuch as ſhall 
Þ, ited, or taken by them, ſhall not be let to Mainpriſe by the Sheriffs, nor 
4 — > Miniſters, if they be not anainpernable_by Lam; nor that none mo 
2 "NY be delivered but by the Common, Law. And that the Fuſtites Vide Supra; 
and 9 Ri liver the Gaols, ſhall have Power to inquire of Sheriffs, Gaolers, 8 AP 
DIY Whoſe Ward ſuch Perſons indicted ſhall. be, if they make Deli- — 
ans Boll hee n e eee 
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verance, or ler to Mainpriſe, any ſo indicred, which be not mai 
part pt , 4 , W. not mainpernable ; any 
orgy ſaid . Gaolers, and others, if they do any thing Ka ü 
Seck. 11. And it is enacted by 1 & 2 Ph. | 
or Juſtices of Peace, ſhall let to . Mainpriſe ut ne * 2 u Ji 
for any Offence or Offences, by them, or am of them committed, be Ps * 
| to be repleviſed or bailed, or be forbidden to be repleviſed or 44% 6 = mt 
I mentioned tatute of Weſtminſter the firſt, cap 15. And! 2 2 t e abr. 
= | Caol· Delivery of the Place where ſuch Juſtices of the Peace ſhall be 470 
es hes = Proof thereof, by Examination before them, ſhall f Kh " 
ſhall think ph ay och Fafice, . the Jame Faſices of Gui Die 
Seck. 12. It hath been reſolved, That it is no Excu 
3 Peace admitting a Perſon to bail, who was in Truth 3 
Doph. 96: Cauſe not bailable by Law, that they did not know that he was cn 
<ap.114- mitted for ſuch Cauſe; and that no other Cauſe of his Commitnen 
was mentioned in his Mittimus but the Suſpicion of Felony ; for ha 
= ky My - their Peril, no informed themſelves of the Cauſe for 
rty was commi at t ight i 
| ys bailable bs Low. ommitt 8 that they might be ſatisfied that i 
Self. 13. As to the fifth Point, viz. The Offence of denying, ly: 
IE ph ing, or obſtructing Bail where it ought to be granted; 2 
os 14 Hl. a Miſdemeanour, not only by the Statute, but alſo by the Common Lay, 
11.5. C. 9. and puniſhable thereby as an Offence againſt the Liberty of the Subjet, 
Dalt-cap. 114 not only by Action at the Suit of the Party wrongfully impriſoned, bu 
. alſo by indictment at the Suit of the King. : 
H.P. C. 95. Seck. 14. But it ſeems clear, That he who has Power to bail anotie 
10 l. 5. 10 is not bound to demand of him to find his Sureties, and to forbear on 
Bro Pesce, 7. mitting him till he ſhall tefuſe to find them; bur may well juſtify hi 
8 „ Commitment, unleſs the Party himſelf ſhall offer his Sureties. 
39. Se. 15. The principal Statutes relating to this Offence, are tit 
abovementioned Statute of Weſtminſter x. 15. and the Statute & fin 
cap. 3. and 31 Car. 2. cap. 2. commonly called the Habeas Corpus At: 
By the firſt whereof it is enacted, That if any withhold Priſoners ple 
Ve, after that they have offered ſufficient Surety, he ſhall pay a grievous Antti 
ment to the King. And if he take any Reward for the Deliverance of ſuch, k 
ſhall pay double to the Priſoner, and alſo ſhall be in the great Mercy of the In; 
And by the later of the ſaid Statutes! it is enacted, That Faſtices of 4 
fiſe ſhall Inquire if Sheriffs, or any other, have offended in any thing donne 
15 the ſaid Statute of Weſtminſter, and whons they ſhall find Guilty thy ſu 
puniſh in all things according to the Form of the ſaid Statute. 
SGect. 16. Alſo it is recited by the above mentioned Statute of zl 
Car. 2. That great Delays had been: uſed by Sheriffs, Gaolers, and other Officers, 
whoſe Cuſtoch the King's Saljects had been committed for criminal, or ſuppoſed cio 
nal Matters; in making Return of Writs of Habeas Corpus, by ſtanding , 
an Alias and Pluries, and ſometimes more, and by other Shifts to avoid their eis 
ing Obedience to ſuch Writs, contrary to their Duty, and the know” Laws of ft 
Lind, whereby many Subjedhs had been long detained in Prijon in fcb ciſi f 
by Law they were bailable, &c. And thereupon it is enacted- That 0% 
wer any Perſon ſhall bring any Habeas Corpus directed unto ar Perſon ® 1 
rp Fog any Ptrſon in his Cuſtody, and the ſaid Writ ſhall be ſerved wn “ 
faid Offcer, left at the Gol or Priſon with any of the Under-Offcr da, 
L 


2 


Keepers, or Deputy of the ſaid Officers or Keepers, that the ſaid Officer ofs 
bs or their Under-Offcers, Under- Ketpers, . Depmiies, ſhalt, wii mw fi 


oficr ſuch Service thereof (unleſs the Comminnent were for Treafon or Filony glain- 
Wt and ſpecially expreſſed in the Warrant of Commitment ) npon Payment or Tender 
i the Charges of bringing the ſaid Priſoner, to be aſcertained by the Fudge or 
(rr that awarded the ſame, and endorſed on the ſaid Writ, not excceding 12 d. 
po Mile, and on Security given by his own Bona, to pay the Charges of carrying 
4 the Priſoner if he ſhould be remanded, and that he will not make any Eſcape 
h the Way, make Return of ſuch Writ, and bring, or cauſe to be bronght, 'the Body 
of the Party lo committed, or reſtrained, anta or before the Lord Chancellor, or Lord 
fuer, or the Judges or Barons of the Court from which the ſaid Writ ſhall iffue, 
g [ch other Perſons before whons the ſaid Writ is made vetwrnable, according to 
the Command thereof; and ſhall then likewiſe certify the trae Canſes of his De. 
ine or Impriſonment, anleſs the Commitment be in 4 Place beyond twenty Miles 
Ice, &c. and if beyond the diſt ance of twenty, and not above one hundred 
Miles, then within the Space of ten Days, and if beyond the Diſtance of one 
hndred Miles, then within the Space of twenty Ds. 
dect. 17. And it is further enacted, Par. 3. That al fuch Writs ſhall be 
nuled in this Manner, Per Statutum triceſimo primo Caroli Secundi Re 
is; and ſball be ſigned by the Perfon that awards the ſame. And if any Perſon 
| be, or ſtand committed or detained as aforeſaid, for any Crime, unleſs for 
WW Treaſon or Felony, plainly expreſſed in the Warrant of Commitment, in the Vac. 


ay ni time, it ſhall be lawfal for ſach Perſon fo committed or detained (other than 
bt Perſons Convict, or in Execution by legal Proceſs) or any one on his Behalf, to 
a, complain to the Lord Chancellor, or Lord Keeper, or any Faſtice of either Bench, 
2 a Baron of the Exchequer of the Degree of the Coif ; and the ſaid Lord Chan- 


ly, &e, Fuſtice or Baron, on view of the Copy of the Warrant of the Com- 

milment, or otherwiſe on Oath that it was denied, are anthorized and required, 
tet n Requeſt in writing by ſuch Perſon, or any in his Behalf, attefted and ſubſcribed 

by two Witneſſes, who were preſent at the Delivery of the ſame, to grant an Ha- 

beas Corpus under the Seal of the Cours whereof: he ſhall be one of the Judges, to 
le directed to the Officer in 1 Cuſtody the Part Hall be, returnable immediate 
be the ſaid Lord Chancellor, &c. Faſtice er Baron; and on Service thereof 
4 aforeſaid, the Officer, & c. in whoſe Cu ody the Party is, ſhall within the times 
ſpectively before limited, bring him before the ſaid Lord Chancellor, Juſtice or 
bwon before whom the ſaid Writ us returnable; and in Caſe of his abſence, before 
an ther of them, with the Return of ſuch Writ, and the true Canſes of the Commit- 


, K ment and Detainer, And thereupon, within tmo' Days after the: Party ſhall be brought 
lin. tefare them, the ſaid Lord Chancellor, Juſtice or Baron, before whom the Priſoner 
of 4 ſhall be brought as aforeſaid, ſhall diſcharge the ſaid Priſoner from his Impriſonment, 


ing bis Recogniz.ence, with one or more Sureties, in any Sam according to their 
Diſcretions, having Regard to the Quality of the Priſoner and Nature of the Offence, 
e Appearance in the King's Bench the Term following, or in ſuch other Court 
werein the Offence is properly cogniſable, as the Caſe ſball require; and then ſhall 
(ey 0 the ſaid Writ with the Return thereof, and the Recopniſance, into ſuch Court; 
LS it be made appear to the ſaid Lord Chancellor, &c. that the Party ſo commit = 


ng 4 * derained upon a Legal Proceſs, Order or Warrant, ont of ſome Court that hath 
7 [diFion of criminal Matters; or by ſome Warr ant figned and ſealed with the | 5 


Hand and Seal of 4 , | | 3 
tal of any of the ſaid Fuſtices or Barons, or ſome Juſtice or Juſtices of 
Wie for ſuch Matters or Offences, for the which by Law the Priſoner is not 


Sea, 18 But it is ded, P n i 
n provided, Par. 4. That if any Perſon ſhall haue will- 
abe e ed by the ſpace of two whole Terms after his Impriſonment, to pray 4 


Corpus for bis Enlaroment, he ſhall not have a Habeas Corpus to be 
8 2 Aa. 85 


4 


Seck, 


— Of Ball Bock ll 
Seck. 19. And it is farther enacted, Par. 5. That if 
ſhall negle or refuſe to make the Returns aforeſaid, or 1 Ah 


Priſoner according to the Command of the ſaid Writ, . within t | 
2 or 4 ” half 2 Bab after Demand deliver 5 25 75 . 
Commitment, &c. he [hall forfeit for the firſt Offence 100 1. ; 
and be made uncapable to hold his be 4. r 
Sect. 20. And it is farther enacted, Par. 6. That no Perſon who ſtal i - 
ſet-at large upon any Habeas Corpus, ſhall be again impriſoned for the (um: (f- 1 
fence by any Perſon whatſoever, other than by the legal Order and Pa of [uh b a 
Court wherein he. ſhall be bound by Recogniſance to appear, or other Conrt havi 4 
Juriſdicbion of | the Cauſe, on pain of 50 UU ]. 15 b he 
| Ster. 21. And it is farther enacted, Par. 7. That if any Perſon who ſul l. alle 
. committed for Treaſon or Felony, . plainly and ſpecially expreſſed in the Warrant i 4 
Commitment; upon his Prayer or Petition in open Court the firſt Week of th th 
Term, or the firſt Day of the Seſſions of Oyer and Terminer, or general Gall. bi Juſ 
livery, to be brought to his Trial, ſhall not be indicted ſome time in the next Tim, ble 
Seſſions of Oyer and Terminer, or general Gaol-Delivery after ſuch Commitment ay 
the Juſtices of the ſaid Courts ſhall, upon Motion in open Court, the lf | whi 
Day of the Term, or Seſſions, ſct at Liberty the Priſoner upon Bail; unlſi ſat 
appear upon Oath, that the Witneſſes for the King could not be produced the ſan do 
Term, & c. And if ſuch Priſoner, upon his. Prayer, &c. fpall not be indiited mi tal 
tried the ſecond Term, or Seſſions,” he ſhall be diſcharged from his Impriſommnt | tut 
. Se. 22. And it is farther enacted, Par. 10. That it ſhall be lanfil fr | 
any Priſontr, as aforeſaid, to move and obtain his Habeas Corpus 4s well at mi 
the Chancery or Exchequer, as the King's Bench or Common Pleas : And if th lor 
ſatd Lord Chancellor. or Lord Keeper, or any. Fudge or Judges, Baron or Bum Pri 
or the time being, of the degree of the Coif, of any of the Courts afereſaid, in i a | 
Facation-time, upon View ofthe Copy of 4 Warrant of Commitment or Detaint, Ol 
or gu Oath made that ſuch C Ae, denici, .. ſhall deny any Writ of Habeas Cu. Po 
1 p& by this Adt required to.be granted, being moved for 4s e they fd 74 
ſcvelallj forfeit io the Party grievad, the Sum of 500 1. 1 Inc 
Seck. 23, But it is provided, Par. 18. That after the Aſſſes prociims 
for that County where the Priſoner is detained, no Perſon ſhall be removed fm | 
common Gaol upon any Habeas Corpus granted in purſuance of this ddl; i riff 
upon ſuch Habeas Corpus. ſhall be brought before the Fudge of Aſſe in i 
Court, who thereupon ſhall do what to Fuſtice ſhall appertain. hut it is provi 
nevertheleſs, Par. 19. That after the Aſſiſes are ended, any Perſon detained ni 
have his Habeas Corpus according to the Direction of this Ad. 
Seck. 24. / It is obſervable, that this Statute makes the Judges liabi 
to an Action at the Suit of the Party grieved in one Caſe only, which b 5 
the refuſing to award a Habeas Corpus in Vacation- time; and ſeems! 12 
leave it to their Diſcretion in all other Caſes, to purſue its Direction o 
the ſame manner as they ought to execute all other Laws, without _ " 
F. 1. eh. 72, them ſubject to the Action of the Party, or to any other exprels wr 0 
HS. — abs or Forfeiture : And this is moſt agreeable to the general Realon 4 | * 
Law, which regularly will not ſuffer a Judge to be liable to an ma 
for what he does as Judge. N re 
As to the fifth Point, viz. In what Caſes Bail is grantable, * — 
—endexyout to N eee — 
1. Where it is grantable by a Sherifl. . 8 
2. Where by a Juſtice of Peace. eee. : 
3. Where by Juſtices of Gaol-Delivery. Aj 


x 4- Where by the Courts of Meſtminſter Hall. 


Chap. 13. Of Bail. | 93 
gderift er Helo; and ſecondly; where by Virtue of a Wit. 


$, 25. As to the firſt Particular, it is holden? by ſome, That by the . D. liſon 11. 


Common Law the Sheriff might, by Vertue of his Office, as principal See the Pre- 
Conſervator of the Peace, bail any Perſon arreſted on Suſpicion of Felo- FA f. Cap, 

7 ny. or for any other Offence which is bailable. Tn 3 255 

f 5:2. 26. Allo it hath been holden, b that a Conſtable had the like Power Regiſter. 

j by the Common Law : And it may © probably be inferred from the Recitals 4 

5 ofthe Writs of Mainptize in the Regiſter, That by the Common Law the letter D. 
Sheriff had Power to bail Perſons indicted of Larceny d in a Court Leer, and Fitz. coron. 

ald Perſons indicted as d Acceſſories to a Felony, and Perſons appealed by © Tat. 190. 

of Approvers,after the Death of the Approvers, &c. But it ſeems that the Sheriff D.lifon 11. 

he f had no Power ex officio, to bail any Perſon indicted of any Crime before Contra 2Taſt. 

. Juſtices of Peace. And it is certain, 8 That neither the Sheriff, nor Conſta- © Regiſter. 

m, | ble, could, in any of the Caſes abovementioned, take Rail by Recogniſance, 269. a. 

nt, but only by Obligation. And ſome h have holden, That the Statutes A 

af | which impower Juſtices of Peace to admit Perſons to bail, on an Accu- « Regiſter. 

i ſation of Felony, and particularly preſcribe in what Manner they ſhall - je 

mt do it, have taken away all Power ot this kind from the Sheriff and Con- _— 3 

14 | ſtable; yet others ſeem to be of another Opinion, becauſe the (aid Sta- 271.2. b. 

| tures are wholly in the Affirmative, TR « Supra. oP. 

fir Sa. 27. But it ſeems certain, i That by the Common Law, the Sheriff © A 

of might bail any Perſon who was indicted before him at his Torn, for Fe- an, 

ih lony, or any other Crime that is bailable; becauſe he might both award 1 

1 Procels, and alſo give ſudgment againſt the Perſon ſo indifted : And it is 2 Ioft. 190. 

tt a general k Rule, That whoſoever is Judge of the Offence, may bail the Rin 269: 

ir | Offender, But it is holden, I that at this Day the Sheriff has loſt this; —— . 

Of 


Power, by reaſon of 1 Ed. 4. cap. 2. ſet fotth more at large cap. 10. ſe&. S.P. C74. 


W | 74. by which it is enacted, That the Sheriff ſhall not proceed on any fuch F7*" — 
2 Inditment, but ſhall remove it to the next Seſſions of the Peace. . p. C. 
mu | 8 | | | | 186. 

1 As to the ſecond Particular, it ſeems, That Bail is grantable by a Shc- 

: nf by Vertue of the following Writs, 

of: oo | 


1. That of Odio & Atia, 
2. That of Mainprize. 
3. That of Homine replegiando. 


abe | 

ch b Set, 28. But having already, in Book 1. Ca 4. " Regiſter. 
3 of 7 » P. 29. Seck. 20 and 24. 60 270. 

p a neidentally ſhewn the Nature of the firſt of theſe Writs, which ſeems 'F NB. 


to be in great Meaſure obſolete at this Day, I ſhall refer the Reader to 252,» 


4 . - 0 . | R iſt r. 
at is there ſaid concerning it. 3 


eck. 29. Secondly, Of the Wric of Mainprize little Notice is taken F. N. B. 


the late Books ; yet the Law relating to it ſeems to be ſtill in Force in B. 


* Regiſter. 
many Caſes; and conſequently in ſuch Caſes, thoſe who are bailable, 6s 2 


re. 5 been refuſed the Benefit of Bail, may till by Vertue thereof be 1 96. 
th prod out of Priſon (upon their finding Suretics in to the Sheriff that . 
rk appear and anſwer to the Crimes alledged againſt them, before C. | 
elde the Vii mention, Se dern ho are wee Mp0, 
whe 8 1 Suſpicion of Felony, or indicted of Larceny * before the Stew- b. 271. b 
Per 4 Leet, or of Treſpa(s P before Juſtices of Peace, and many other 4 F. N B. 


etlon kcal zer aha | 1 
3, all which it will be needleſs ro enumerate. Reviſter. 


269, Kc. 


B b | But 


9+ 
H. P. c. 
to4. 

b 2 Inſt. 190. 


% E. FE. N. B. 


250. A. 

4 Inſt. 182. 
Coke, Bail 
and Main- 


_ priſe, cap. 10. 
Vide Supra. 
Cap. 10. 8. 


725 74. 


F. N. B. 66, 
67, 68. 
Regiſter, 
78, 79. 


Regiſter, 
79 a 
F. N. B. 68. 
: C: | 


Vide Supra. 
Section. 26 


1 Syd. 210. 


Of Bail, Book Il 

Seck. 30. But as to that which is ſaid in general, both by Sit Maher Hut 
and Sir Edward Coke, b in relation to this Matter, from which it may ſeem 
to have been the Opinion of thoſe Authors, That no Writ of Mainptize ig 
grantable at this Day; it may be anſwered, That this is to be underſtood 
only of the Writ of Mainprize, for Perſons indicted before the Sheriff in 
his Torn, in relation to whom he has no Judicial Power at this Day, and 
conſequently no Power to bail them ex icio; from whence it follows, 
That the Writ of Mainprize for ſuch Perſons, being grounded on a dug · 
geſtion that the Sheriff. had ynjuſtly refuſed before to admit them to bail, 
cannot now be proper, becauſe he cannot be ſaid ro have unjuſtly refuſe 
to do a thing which he had no Power to do. But this can be no manner 
2 Belen why the Writ of Mainprize ſhould not be till grantable in other 

ales. | 7 de 85 

S:@, 31. Thirdly, As to the Writ of Homine replegiande, ther 
ſeems to be no doubt but that at the Common Law the Sheriff might de 
liver any Perſons out of Priſon by Vertue of this Writ, except in thoſe | 
ſpecial ( afes mentioned in the Statute of Weſtminſter 1. cap. 15. Which is 
ſet forth. more at large in the next Section: And if he had returned, thi 
the Plaintiff had been eloigned out of the County by the Defendan, 
he might afterward, by Vertue of a Capias in Withernam againſt ſuch De- 


fendant, whether he were a Peer or Commoner, have taken and impri- 
ſoned him till the Plaintiff ſhould be replevied. But the Writ of Hmin 


replegiando has been much diſuſed of late, in ſuch Caſes wherein Jultices 
of Peace have been authoriſed to admit Perſons to bail; yet whether the 
Statutes which gave ſuch Authority to Juſtices of Peace, being wholly 
in the Affirmative, do take away the Sheriff's Power in the Caſes mention. 
ed in thoſe Statutes, may deſerve to be conſidered. However there can 


be no doubt but that in other Caſes the Writ of Homine replegiands, and 


Capias in Withernam, are very proper and effectual Remedies — =» 
Sed. 32. But for the better unde: ſtanding the Sheriff's Power in thi 


Particular, l ſhall ſet down, and endeavour to explain ſo much of the ſaid 
Statote of Weſtminſter I. cap. 15. as relates to it, which is enacted as follows 
eth, Foraſmuch as Sheriffs, and others who have taken and kept in Prion Perſons 


detected of Felony, and incontinent have let out by Replevin ſuch as were nt f 
pleviſatle, and have kept in Priſin ſuch as were repleviſable, tecauſe 1 rn 
gain of the one Party, and grieve the other: And foraſmuch 40 tefore this 4 

it was not determined which Perſons were repleviſable, and which not; but on) 


. thoſe that were taken for the Death of a Man, or by Commanament of the King, 


or of the Juſtices, or for the Foreſt : It is provided, and by the Ring Commands 


ed, that ſuch Priſoners as before were outlawed, and they which have aljured the 


| Realm, Provors, and ſuch as le talen with the Manner, and thoſe me 5 
broken the King's Priſon, Thieves openly defamed and known, and ſuch as bt if 


. PE / 
| of the Biſhop, or for manifeſt Offeuces, or for Treaſon touching the Hing bin 


wing (i they be not of good Num) 
pealed by Provors, ſo long as the Provors be living (if they 
and ſuch as be taken for Houſe turning feloniouſly done, or for falſe _ 2 
Counter feiting the King's Seal, or Ferſons excommunicate, taken at 11 eq 


| . þ 

all be in no wiſe repleviſable by the con mon Writ, nor without Writ: b wo 
as be indicted of 225 j Enqueſts taken before Sheriffs, or Bailiffs i) p M 27 
or of light Suſpicion, or for Petit Larceny, that amounteth not above ih 1 
Twelve Pence, if they were not accuſed of ſome other Larceny afor Oy 4415 
ſed of Receipt of Thieves or Felons, or of Commanament „or Force, on lo Lit 
Felony done, or accuſed of ſome other 7. reſpaſs „for mhich one ought - Provit (if 
or Member, and a Man approved by a Prover, after the Dea! h of lle be 


mon Thief, nor defamed) ſhall be henceforth let out by ſufficient Surt- 
| ; th 1277 will be anf 2 and a ae giving ought of their 


Goods 


for the better Expoſition hereof, I ſhall diſtinctly conſider, 
1. That part of the Preamble which declares, what Perſons had al- 
ways been agreed not to be repleviſable. „ 

1. That part of the Purview which ſhews what other Perſons ſhall not 
be replevilable. | 25 
Z. That which ſhews what Perſons ſhall be repleviſable. 


Of thoſe who by the Preamble are declared to have always been agreed 
to be irrepleviſable, there are four kinds. 8 


1. Thoſe who are taken for the Death of a Man. 
1. Thoſe who are taken by the Commandment of the King. 
3. Thoſe who are taken by the Commandment of the Juſtices. | 
4 Theſe who are taken for the Foreſt. 70008 > 
Kl. 33. As ro the firſt of theſe Particulars, it is obſervable that the 
Staute declares generally, Thar thoſe impriſoned for the Death of a Man 
have always been taken to be irrepleviſable, without making any di- 
ſundion between ſuch Homicide as is malicious, and that which happens 2 Inſt. 166. 
by Miladventure, or in Self- Defence. And it is further to be obſerved, 
hat the Statute of Gloceſter, cap. 9. provides, That where a Man kills another 2 laſt. 31s. 
by Miefortune, or in his Defence, or in other Manner without Felony, he ſhall be 
pu in Priſon till the next coming of the Juſtices in Eyre, or Fuſtices aſſigned to 
the Cal. Delivery, &c. And agteeably hereto we find, That all Perſons in. 
gencral, who are taken for the Death of a Man, are excepted out of the 
Writ © de Homine replegiando: And that even the Superior Þ Courts, which = Regiſter, 


j ve not reſtrained by theſe Statutes, have yet been always cautious of bail- 77: b. 
0 Ing Perſons impriſoned for any Homicide, except in ſuch ſpecial Caſes as 2561 8 
„bal be fac forth more at large in the following part of this Chaprer. pl. * 
1 S.34 Alſo it ſeems agreed, That Juſtices of Peace, who have Power at #' a . 
w | this Day to bail a Man arreſted for a light Suſpicion of Homicide, cannot <a WL. , 
ly bail any ſuch Perſon for Manſlaughter, or even excuſable Homicide, if it 1 Ro. Re. 
5 e appear that he was guilty of the Fact, let it be never fo plain Ed z 28 
4 nn t cannot amount to Murder, as ſhall be ſhewn more at large in the or 34. £5 
he olouing Part of this Chapter. = * Ed. 4. 71. 
ut Iu 35- And it is enacted by 3 H. 7. 1. That if it happen, that any Perſon named vs 
p- a ro or Acceſſary, be acquitted of any Murder at the King's Suit, within 
e) E my and Day, that then the ſame Juſtices before whom he is acquitted, ſhall 
or 1 47 bins to go at large, but either remit him to Priſon, or bail him, after 
eþ | : Diſcretion, "till the Tear and Day be paſſed. b 3 
0 . ur 36. As to the ſecond Particular, viz. That concerning thoſe who 
a the 0 en by the Commandment of the King, it ſeems, Thar the Words of 2 Inſt. 186, 
, "Ute concerning them are to be underſtood. of ſuch only as are im- 167, 
of Piloncd either by the Kings udfoant Content hay 3 4 S. P. C.72.E. 
3 a e Ling's Perſonal Command, or by the Command of 1 Rol. Rep. 
5 vith Yi ” > Which is looked upon to be as it were incorporated 13+ 
0 derption = to ſpeak with his Mouth; and accordingly we find the 2 85 
0 ed by the 2 ie Writ of Homine replegiands, relating to Perſons impriſon- Regiſter, 77. 
1 Prcthiums „ ing, thus expreſſed in the Regiſter, Niſi capti ſunt per ſpeciale b. 

rum; by which it ſeems to be implied, That this Exception is 


nor 


S. P. C. 72. E. 


the Common Law. But Perſons impriſoned by the ſpecial Command of 


Of Bail. | Book, I 

c / 159, age 4 | 5 
not to he applied generally to cvery Command whatſoever of the King: l 
which it —— be added, That if it were to be underſtood in ſo large \ Ie 
it would extend even to thoſe who are taken by a Capias in a Perſonal Aq.. 
on, for that every ſuch-Cepias is the Commandment of the King; but i 
ſeems certain, That a Defendant taken by ſuch a Capias is repleviſable by 


the King, or of his Privy Council, are ſo far from being repleviſable by 


1 the Sheriff, that they have formerly © been adjudged not to be bailah| the 
134, 192, al. even by the Court of King's Bench: However, at this Day the Lay i; ther 
31, 32. 219. otherwiſe declared and ſettled by Parliament, as ſhall be ſhewn more at te | 
BM. de. large in the following part of this Chapter. in 
priſe, 37. Sect. 37. As to the third Particular, viz. That concerning Perſons in- 8 
Fonte Moor ptiſoned by the Command of the Juſtices, it is obſervable, that the Excey an 
wg BP 158, tion in the Writ of Homine replegiands, in the Regiſter, b concerning Perſons mall 
bRepiſter,77. ſo impriſoned, is reſtrained ro thoſe who are taken by the ſpecial Con- WAY ?'%! 
3 NB. 66 k. mand of the King's Chief Juſtice. But by Fitzherbert® and Stauncfordid (uli 2 
18. F. C. 3. and Dalton, f the Words of the Statute relating to Perſons ſo impriſoned, lon 
; LO 187. ſeem to be underſtood in a large Senſe, of any of the King's Juſtices in beer 
De general, as of thoſe of Aſſiſe, as well as of thoſe of the Courts of %,. n0 
minſter Hall. But it ſeems that they are not to be underſtood generally ry 
of Perſons impriſoned by any Command whatſoever of ſuch Juſtices, for No 
that thoſe who are impriſoned by their ordinary Command, not by wiy "et 
F. f. C. 23. of Puniſhment, but in order only to be ſafely kept, are ſaid to be replc dot 
= nr $9 viſable by the Sheriff, in Caſes not prohibited by the Statute ; and there | 
B. fore it ſeems, That they muſt be taken in a more reſtrained Senſe, of thoſe Mt 
impri d of ſuch Juſtices by the 
only who are impriſoned by the abſolute Command of ſuc | : 
S.P.C. 73. way of Puniſhment, as for a Miſdemenour done in their Preſence, or te Go, 
Dat-©P-114- other Contempts, or ſuch like Matters, which lie rather in their Diſcrr'0n ” 
pl 25, © than in their ordinary Power; and it ſeems that a Commitment . Perf 

| Chief Juſtice, without ſhewing any Cauſe whatſoever, ſhall bc * 

1 Rol. Rep, to be for ſome ſuch Matter; and there can be no doubt but that uy | 
137. under ſuch a Commitment is irrepleviſable by the Sheriff. Allo it - 
been holden, That a Perſon ſo committed is not bailable upon a {i 2. 

» blolure Command 0 
Corpus: But how far Perſons committed by the adlo 12 Is 

one Court, arc bailable by another, ſhall be more fully conſidered in 

following Part of this Chapter. | 3 8 
Se. 38. As to the fourth Particular, viz, That concerning * 1 ** vic 
tre impriſoned for the Foreſt, who alſo are excepted out of the 1 Ben 
2 Regiſter,77. Homine replegiando; it ſeemeth that the ſaid Exception is co be = ; of are 
1 a .,, as well of Foreſts in the Hands of Subjects, b as of thoſe in the 122 1 req 
vide 2 10ſt, the King ; bur it ſeems, that it is to be underſtood ſtrictly of L N &n 
2.4. 233-2. reſts only, and not to be extended © by Equity to Chaſes ot * = ood foes 
N as to: Impriſontdents for Offences in Foreſts, the Law 1 ab Spe 
F. N. B. 67. mitigated by later Statutes ; for it is recited by 1 Ea. 3. 5 — 1 gui 
5 de Plowd. Lers Perſons had been undone by the chief Heepers of Foreſts, ST” um 
Com. 124. a. Form of the Great Charter 4 of the Foreſt, ana againſt the 2 nad. 4 ol! 
49 H.3.19. King Edward 1. by which he granted, That 1 reſpaſſes done, in f pro 
& #4 of SV a þ 7 the Fort J | 
2 A Pot and Veniſon, ſhould be preſented at the next Smainmote, efo Poll i hs cen 
commonly &c. and that ſuch Preſentments made before ſuch Foreſters, &c. 4 Aſ# he 
called, Ordi- Oaths of Knights, and other diſcreet and lawful Men, &c. 34 44: Aut ſure 
% e, of all the ſuid Miniſters, be ſolemnly mritten, and with their Sta 4 75 Pa pro 
that if any Indictment (hould be in any other Manner made, 8 Man ſu Co 


e | th no 
be void. And thercupon it is ordained, 7hat from thencefor Bo Mann 
be taken nor impriſoned for Vert or Veniſon, unleſs he be taken with i wen 
5 


Chap. 15. Of Bail. | 97 
i ele indidted after the Form before ſpecified: And then the chief Warden ſhall 

It him to mainpriſe till the Eyre of the Foreſt, without any thing taken for his 

| nliverance, And if the ſaid Warden will not ſo do, he ſhall have a © Writ out 5 N. B. 67. 
of the Chancery, &c. to be at Mainpriſe till the Eyre. And if the Warden ſhall R. 
mt obey ſuch Writ, the Plaintiff ſhall have a * Writ to the Sheriff to attach the b. 
{aid Harden before the King, at a certain Day, &c. And the Sheriff (the Ver- * N. B. 67. 
Irs leine called to him) ſhall deliver him that is ſo taken, by good Mainpriſe, in Regiſter, 80. 
the Preſnce of the Verders, and ſhall deliver the Names of the Mainpernors to b. | 
he lame Verders, to anſwer in the Eyre before the Fuſtices, &c. And it is far- 

ther enacted, by 7 R. 2. 4 Thar No „ * be impriſoned by any Officer of 

the Foreſt without due Indict ment, or being Men with the Manner, or treſpaſſing 

in the Foreſt, &c. | w 15 
$:4, 39. And Note, That Perſons ſo indicted, or taken with the Man- 4 Inft. 290. 
nor, being impriſon'd by ſuch Officers, have their Election either to be 0 905 
mainprized by twelve Mainpernors, by Vertue of the Writ of Homine re. F. N. B. 67. 
plegiando, given by the ſaid Statute of 1 Ed. 3. 9. or to be bailed upon 4B. C. 

| 2 Hibeas Corpus, by the Judges of Weſtminſter Hall, ©. And if a Per- 


gitter, $0, 


been firſt indicted for it, or taken with the Manner, there ſeems to be , lnſt. 290. 

| 10 doubt but that he may have an Action of Falſe Impriſonment, and Regiſter, 80. 
may alſo be mainpriſed or bailed in the Manner abovementioned. mT" 
And now I am to conſider that part of the Purview of the above re- 

| cited Statute of Weſtminſter, 1. 15. which ſhews what other Perſons are 

dot cepleviſable, of which there are two Sorts. | 


1. Such as are excluded from the Benefit of a Replevin, in reſpet of 
| the Notoriety of their Offence. ” „ nn bye 

2. Such as are excluded from it in reſpect of the Hainouſneſs of the 
Crime alledged againſt them. = 


Perſons excluded from the Benefit of a Replevin, in reſpect of the Noto- 
riety of their Offence, are of two kinds. 7 


1. Thoſe who by an expreſs or implied Judgment, Sentence or Con- 
"iCtion, or their own Confeſſion, appear to be Guilty. = 
2. Thoſe who are under violent Preſumptions of Guilt. 4 
: | | | 4 8. P. L. 94. 
SF, 40. And firſt, Of thoſe who by Judgment, Sentence, Con- 1 
"iction or Confeſſion, appear to be Guilty, ſome are excluded from the 1 Rol. Rep. 
nefir of a Replevin by the expreſs Words of the Statute, as Thoſe who 25 
ar outlawed, or have abjured the Realm; Perſons excommunicate, taken at the bl 8 
requeſt of the Biſhop, and Provors. And all other ® Perſons who are con- K*!yoge 99. 
emned, or convicted of Felony, or any other b heinous Crime what- I 
beyer, Whether by their own Confeſſion, or by Verdict General or * Vide infra. 
wg and alſo all thoſe 4 who on their Examination own themſelves ot 8 
ap of a Felony alledged againſt them, and are charged in their Mit. pi. 42. © 
8 wich the Felony ſo confeſſed, ſeem to be excluded from it by Parity . 1 87, 
* 0 ws and the manifeſt Intent of the Statute; for © Bail is only % H. 5. 9. 
e it ſtands indifferent whether the Party be Guilty or Inno- 4 Buiſt- 114. 
3 5 e . ——. againſt him, as it often does before his Trial; but Rob Rep. 
hw 5 is removed, it would, generally ſpeaking, be ab- , ran. 178. 
— 4 a tim: And agrecably hereto the Statute of 2 H. 5. cap. 2. * 2 Inſt. 188. 
Gs even as to civil Cauſes, That if upon a Writ of Certiorari, or . 
pus cum cauſa, out of Chancery, it ſhall be returned that the Priſoner is Fl. P. C. 100. 


C condemned 101. 


ſon be impriloned for any Offence relating to the Foreſt, without having 45 Ed. 37. pl. 
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S 1&4. 
2 Inſt. 188. 


that no Innocent Perſon will do. 


H. P. C. 102. 


__ 2 Inſt. 188. 


3 269. 


Of Ball. 
condemned by jud ment given againſt him, he . be remanded, &c. Allo: 
H. 6. cap. to. which ordains, That Sheriffs, &c. ſhall let out of 155 


Book II 


Perſons in their Cuſtody by force of any Writ, G. in Perſonal Acton 
or on Indictments of Treſpaſs, by ſufficient Sureties, Gt. expreſly cl 
cepts All ſuch as ſhall be in their Ward by Condemnation, Execution, &c. And 
therefore it cannot but be reaſonable to intend, That the ſaid Statute d 
Weſtminſter 1. put the Caſes of Perſons outlawed and ExXcommunicate az 
Examples only; meaning thereby to intimate, That all other Perſons un. 
der the like Circumſtances, ſhould be in like manner irrepleviſable: Ye 
it is certain, that the Court of King's Bench may, in their Diſcretion 
in ſome ſpecial Caſes, bail a MW(on upon an Qutlawry of Felony; 381 
where he pleads that he is not of the ſame Name, and therefore not the 
ſame Perſon with him that was outlawed; or alledges d any other Errot in 
the Proceedings. Alſo it ſeems, That the Court of King's Bench, or |v 
{tices of Gaol-Delivery, may bail © a Perſon convicted of Manſlaughte, 
or, as ſome ſay, of any other Felony, for which he afterwards pets th 
King's Pardon. And d there ſeems to be no doubt at this Day, but that 
they may alſo bail any Perſon who is found guilty before them of Hom. 
cide in Self- defence, or by Miſadventure. Alſo it is certain, That if 1 
Perſon appear to be impriſoned for an Excommunication, in a Cauſe of 
which the Spiritual Court hath no Conuſance, he may be delivered either 
upon a Habeas Corpus, or by quaſhing or ſuperſeding the Writ of Excn- 
municato capiendo. 


Secondly, Of thoſe who are under violent Preſumptions of Guilt, and 


in that reſpe& are excluded by the Statute from the Benefit of a Repleii 


there are ſeveral kinds. 
Sed. 41. I. Thoſe who are taken with the Manner (or rather Mainer, that 
is, with the thing ſtolen, as it were, in their Hands) and by Parity cl 
Reaſon, thoſe who are taken freſhly upon a Hue and Cry. 
Seck. 42. II. Thoſe who have broken the King's Priſon, and by the ſame ter 
ſon thoſe who have broken any other Priſon, which the Law preſunes 
Sect. 43. III. Thoſe who are appealed by Provors, who regularly are not ball 
able, becauſe the Approver, by conſeſſing his own Guilt, induces a firong 
Preſumption againſt thoſe whom he accuſes of the ſame Crime of which 
he owns himſelf guilty ; yet by the expreſs Words of the Stature, If in 
Perſon appealed by an Approver be of good Reputation, he may be bailed, even 


the Life of the Approver ; and, unleſs he be a notorious Felon, be may be ball 


. 
42. pl. 27. 


H. P. C. 1032. 


Fitz. Main- 
priſe, 1. 

2 Inſt. 288. 
vac Bd. 3. 
42. pl. 3 1. 
Fitz. Main- 
priſe, 2. 
. 
192. 

d Firz, coron. 
387. 


© Bro. coron. 


81. 211. 


17 Aſt pl. 4 


11 Aſſ. pl. 27. 
H. P. C. 102. 


that he ought to have been wholly diſcharged, if there had been no ot 


after his Death. And by Parity of Reaſon, he may alſo be bailed if tc 


Approver waive * his Appeal, or be vanquiſhed, b unleſs there be ſome 
other Cauſe to detain him in Priſon, as the Appeal of ſome other Apfio 
ver, cc. And if a Perſon diſabled by Law to become an Approve! r 
one attainted, © Cc. appeal another of High Treaſon, it ſeems that (i: 
Perſon ſo appealed ought to be bound d to his Good Behaviour oo 
the King: But e if ſuch Perſon had appealed him of Felony only, i = 
Accuſation againſt him. ; nell 
Seck. 44. IV. Thieves openly known and notorious, who, as it rn e 
not to be bailed for any freſh Felony, whereof there is probable 2 A 
againſt them. But how far Perſons accuſed of any Crime, . 5 Po. 
eſteemed likely to have committed it, from their former ſcandaious . 
haviour, as to be preſumed guilty upon flight Evidence, ſeems 5 155 
meaſure to be left to the Diſcretion f of the Perſon who hath Power 


: „hole Mat- 
them; who, upon conſideration of the Circumſtances of the whole 
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Chap. 18. Of Bail. 
er, and the Probabilities of both Sides, if he find it reaſonable ſtrongly 
ro preſume them to be guilty, ought not to bail but commit them. 
$8. 45. V. Perſons taken for open and manifeſt Offences, which ſeems to be 
underſtood of inferior Crimes of an enormous Nature, under the degree 
of Felony, as dangerous Riots, 2 favouring of High Treaſon, b ſcanda- Dat. cop, 
ous Extortions, Conſpiracies, © by Juſtices, &c. violent and exorbitant e Min- 
Reſcouſes d of Perſons arreſted by vertue of the King's Writs, Miſpriſion prif 62. 

e of Treaſon, Premunire, f Maim, and ſuch like heinous Offences, where- 5 Dye. 
Ef no one who is notoriouſly Guilty, ſeems to be bailable by the Intent of Mainprize, 
this Statute; for notwithſtanding in the latter Part of ir, it be {aid gene- Ch. 5: 
nlly, That thoſe who are accuſed of a Treſpaſs, for which a Man ſhall 47 AT pl 12. 
not loſe Life or Member, are repleviſable; yet upon the ConſtruQtion 65. b. 
of the whole it ſeems reaſonable to qualify the Generality of that Expreſ- Fitz. Execu- 

fon with this Limitation, that ſuch Accuſation ought to be either on a 13 J. J 21 
Wlicht Suſpicion, or if it be on plain and unqueſtionable Evidence that the b 
Offence ought to be inconſiderable, for if all Perſons whatſoever ſhall be Naſtal 380. 
Irepleviſable for Offences not touching Life or Member, let their Guilt l. P. c. 
be never ſo notorious, the abovementioned general unlimited Clauſe, 168. _ 
that thoſe who are taken for open Offences ſhall be irrepleviſable, muſt I. 7. l. b. 
be reſtrained to Felonies and Offences touching Member, which ſeems 
contrary to the moſt obvious reaſonable Purport of ir, and alſo to com- 
mon Practice, and that allowed general Rule, That Bail is only then 
proper where it ſtands indifferent whether the Party were Guilty or Inno- 
cent; ſed quere. Vet it ſeems to be in great meaſure left to the Diſcretion Supr.Sc& 44. 
of the Perſon who has Power to admit others to bail, to judge in what 

Caſes their Crime is ſo flagrant and enormous, that they ought not to 
| have the Benefit of it. ” <> 
Of thoſe who are excluded by the Purview of the ſaid Statute, from 
the benefit of a Replevin, in reſpe of the heinouſneſs of the Crime al- 
edged againſt chem, there are four kinds. 


1. Thoſe who are taken for Arſon. 
2. Thoſe who are taken for falſe Moncy. 
3. Thoſe who are taken for falfifying the King's Seal. „ 
4 Thiſe who are taken for Treaſon, which touches the King himſelf. 


St, 46. And all ſuch Perſons being expreſsly declared to be irreple- 
able, it ſeems clear, That they can in no Caſe be delivered out of Pri- 
on dy the Sheriff, either by Vertue of the ſaid Writ of Homine replegi- 
ade or without it: Vet if a Perſon at large be accuſed before a Sheriff, 
a light Suſpicion of any of theſe, or of any other of the above- 
| Xntioned Crimes, which always have been agreed to be irrepleviſable, 
ho Homicide, &c. it ſeems by no means to follow either from the 
0rd or Intention of the Statute, That the Sheriff is bound to keep 
FT: 2 Priſon *till he be delivered by due Courſe of Law ; but in ſuch 
N f it ſeems to be more reaſonable, that he take Surety of him to ap- 
by in a proper Court to anſwer ſuch Accuſation ; for it ſeems extreamly 
an and contrary to the firſt Principles of the Law, which favours no- 
3 chan the Liberty of the Subject, to put an Officer under a 
ſuch 6 of depriving a Man of his Liberty upon every Accuſation of 
ace time, be it never ſo weakly grounded. And the Words of the 
* 5, Ceclaring Perſons to be irrepleviſable for ſuch Crimes, ſeem clear- 
* TP cable to ſuch only as are under an actual Impriſonment, and 

ole who are barely accuſed ; for that none can be properly ſaid 


10 


to be replevied, but thoſe who being actually impriſoned, are, up 
finding Pledges, delivered out of Cuſtody; from which it follows, Thy 
Perſons not impriſoned are not within the Stature : Nay, the Lay is 


far from obliging a Sheriff to impriſon a Man on every Accuſation what. 


ſoever of ſuch Crimes, that it ſubjects him, as well as any other Perſon, 
to an Action of Falſe Impriſonment, if he does it without a reaſonable 
Ground; as hath been more fully ſhewn in the Chapters concerning l. 
reſts. But if a Perſon be actually under an Arreſt, either of a Magiſtrate 
or private Perſon, for any of the abovementioned Crimes, it ſeems clex 
from the expreſs Words of the Statute, that the Sheriff cannot repleyy 
him; and it ſeems, that at the Common Law he ought to have fade 
detained the Party fo arreſted till he could have obtained his legal De. 
liverance, and that the Perſon ſo arreſted had no Remedy but by ind 
ment or Action of Falſe Impriſonment againſt thoſe who arreſted and del 
vered him to the Sheriff, on a groundleſs Suſpicion. But how far the Lay 
may at this Day be altered in this Point, by the univerſal and alloye 
Practice of Sheriffs receiving no Perſon into their Cuſtody, for any Crine, 
without the Warrant of ſome Magiſtrate, ſhall be more fully conſidered 
in the next Chapter. 
Sect, 47. It is certain, That the Court of King's Bench {till may, and 
always might, bail Perſons in Cuſtody for any of theſe Crimes, notvitty 
2 Toft. 189. ſtanding this Statute ; yet in Diſcretion it ſeldom uſes this Power but i 
40 Aff 33. very ſpecial Caſes, as ſhall be ſhewn in the following Part of thi 
Chapter. 8 : 


And now I am to conſider that Part of the Purview of the ſaid vt 
tute, which ſhews what Perſons are repleviſable ; for the better under 
ſtanding whercof, I ſhall endeavour to explain. 


1. The Branch relating to Perſons accuſed as Principals. 
2. That which concerns thoſe who are charged as Acceſſorics, 


Seck. 48. As to the firſt Branch, Firſt, Thoſe who are indided le 
by Inqueſts taken before Sheriffs, or Bailiffs, by their Office, that is, 10 
2 Inſt. 190. Sheriffs in their Torns, and Lords in their Leets, are exprelsly _— 
be repleviſable; and according to ſome Opinions, choſe who are 10 
S. P. C. 74 a exptelij 
Letter C ed, or appealed in any other Court, of any other Felony, not exp 60 
Mc 126. declared by the Stature to be irrepleviſable, as Robbery or Barge) Ke 
:9 All. l. are replevilable by the Sheriff, ex officio, without Writ, within the 11 
43 ty of this Clauſe: Vet the Authorities which are brought to Court 
15 4.4 . . Opinion, relate only to the Bailment of Perſons by ſuperior 0 
. | ſuch Courts, and o 
Coke Bail & upon Indictments or Appeals of ſuch Crimes before luc 5 


Maiopriſe, by no means prove that ſuch Perſons are repleviſable by the de - 
th officio, without Writ: And it is obſervable, that the Writs of mw 
Regiſter 270. in the Regiſter, for Perſons indicted only of Treſpaſs, before Jo 1. 
b. 271. Peace, expreſsly declare, That ſuch Perſons cannot be deliver — 
Priſon without the King's ſpecial Command; from whence : 1 Reple 


follow, That ſuch Perſons are not within the common Benefit 10 1 

vin by the Sheriff, without ſome ſuch ſpecial Command. And it E. 
indicted of Treſpaſs only, before Juſtices of Peace, are 170 
ordinary Remedy of a Replevin by the Sheriff without a 2 
it cannot be thought, that Perſons indicted of higher Crime held 
Superior Courts, can be any way intituled to it: 3 11 id 0 
as the ſaid Stature of Weſtminſter 1. expreſsly allows Perion Lace 
2 


| Bock] 


| * n 

Larceny before the Sheriff the ordinary Remedy of a Replevin, and ex- | 
rely excludes ſome other particular Felonies, and ſays nothing of o- 

[:iers, it ſcems a teaſonable Conſtruction of the Stature, That the Sheriff 

might by Vertue of it, either with or without Writ, replevy thoſe who 

were indicted before himſelf, or at a Court · Leet, of thoſe other Felonies 

not expreſsly excepted, as well as thoſe indicted of Larceny only. And 

the Starute leaving ſuch a Latitude to the Sheriff in relation to the Per- 

Ions ſo indicted before himſelf, or at a Court Leet, ithath been uſual for 

ſoperior Courts, (who though rhey be not within the Statute, have yet 

always had a great Regard to the Rules preſcribed by it) to ule the fame 

Liberty in relation to ſuch Crimes, and ſometimes greater, for ſuch ſpecial 

Realons, and in ſuch ſpecial Caſes, as ſhall be fer forth more at large in 

the following part of this Chapter. Vet notwithſtanding the Statute ſeems 

generally to allow the Benefit of a Replevin to all thoſe who are indicted 

a Lacceny, Cc. without any Limitation ; yet it hath been always con- 

ſirued to intend only that ſuch Perſons indicted of a Grand Larceny, „ 

5 are of a good Reputation, ſhall be repleviſable; and therefore if there , fu. 9% 

be ſtrong Preſumprions of their Guilt, it ſeems that they ought not to be II. P. C. 100. 

hailed ; but this is in great Meaſure to be left to Diſcretion. | 37 Gag 

Set. 49. Secondly, Thoſe who are impriſoned for a light Suſpicion, ares = 

likewiſe declared by the Statute to be repleviſable; yet notwithſtanding 

the Words are general, it hath always been taken to be the Intent of Regiſter, 83“ 

them, That the Perſons ſo impriſoned ought to be of a good Reputation: . 3 _ 

Allo it ſeems clear, That the Statute means only ſuch Perſons as are im e. 

priſoned for Crimes not expreſsly excepted by it from the Benefit of a Re- Lat. 190. 

plevin; and therefore that this Branch cannot extend to Perſons impriſon- 

ed for the Treaſons mentioned in the Statute, Arſon, or Homicide, but 

A to —_ taken for Larceny, Robbery, Burglary, and ſuch like Fe- 

ones, Ec | | | | | 

Ka. 50. Thirdly, Thoſe who arc impriſoned for Petit Larceny, which 

tits not amount above the value of 12 d. ate allo declared by the Statute to 

be repleviſable, if they have not been accuſed of ſome other Larteny before: 

And it ſeems to be agreed, That there is no Neceſſity that ſuch Perſons 2 Inft. 190. 

be of good Reputation; yet upon the Conſtruction of the whole Statute, Regiſter, 

if ſuch Perſons be taken with the Manner, or confeſs the Fact, &c. or . N. 5. 3 

their Crime be otherwiſe open and manifeſt, it ſeems that they ought not e. 

to be bailed; but if there be any Colour of Probability for their Inno- 14 Supra 

ao it ſeems moſt agreeable to the Intention of the Statute to bail TR” 
em. | 8 1 155 

Sl. 51. Fourthly, Perſons accuſed of other Treſpaſs, for which a Man 

git not to loſe Life or Member, are declared by the Statute to be replevi- 

able; yet perhaps the generallity of this Clauſe is reſtrained by that 

aner Clauſe which declares, That Perſons taken for open and mani- 


1 Offences ſhall not be replevied, as hath been more fully ſhewn 
45. | | 


S. 52. Fifthly, The Appellee of an Approver is alſo expreſsly de- 
Clared to be beilable after ee of the e unleſs he be ; no- 
meg. Felon. But having already incidentally. ſhewn Se. 43. in 
| lat Caſes (ſuch an Appellee is repleviſable, I ſhall refer the Reader, for 

> Matter, to what is there ſaid concerning it. — — 


N. 18 Secondly, As to the Branch concerning thoſe who are 
2 as Acceſſoties, which is in the following Words, 7 hoſe who are 
f the receipt of Thieves or Felons, or of Commandment, or of Force, 
Dd or 
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d Point, viz. In what Caſes Bail is grantable by a Juſtice 
pw of Peace, I ſhall endeavour to ſhew, n 


. How far it is grantable by Conſtruction of the Statutes and Com- 
iſſion which give Juſtices of Peace a Jurildiction over certain Crimes, 
without ſaying any thing concerning the Power of granting Bail, 

: How far it is grantable by the Statutes ſpecially relating to the 


Power of granting Bail. 


$:#. 54. As to the firſt Point it ſeems, That where-ever Juſtices of 
Peace have Juriſdiction of a Crime, they may bail the Perſon indicted be- 
fore them of ſuch Crime, upon ſuch Circumſtances for which other 
Courts might bail the Perſon ſo indicted before them; for that ic ſeems to 
he a good general Rule, That fo far as any Perſons are Judges of any H. P. c. 
came, ſo far they have Power of bailing a Perſon indicted before them 2 _ 4 
of ſuch Crime: And upon this Ground it ſeems clear, That any two Nainpriſe, 
Juſtices of Peace, whereof one is of the Quorum, may, of common Chap. 6. 
Ripht, bail Perſons indicted before the Seſſions of Juſtices of Peace, for "ht 
that any two ſuch Juſtices may hear and determine the Indictment. Al- See 2b Books 
ſo it hath been holden, That any one Juſtice of Peace hath the like Power ve ved. 
in relation to Perſons ſo indicted, becauſe every ſuch Juſtice being a cone 
Judge of the Court which is to determine the Offence, ſeems conſequent- H. P. C. 105. 
| |y to have a diſcretionary Power of judging whether it be bailable, and of 
admitting the Party to bail. And this ſeems to be implied by the Statute 
of 1 Ric, 3, cap. 3. Which giving one Juſtice of Peace Power of bailing 
Perſons arreſted for Felony, in like Form as if ſuch Perſons had been indicted 
8 Heſſons, clearly ſuppoſes, that if ſuch Perſons had been indicted at 
&llons, they might have been bailed by any one Juſtice: And if any 
de Juſtice of Peace had ſuch Power of bailing the Perſons ſo indicted 
x Seſſions, before the Statutes ſpecially relating to the Power of Juſti- 
es of Peace in granting Bail, it ſeems, That he has ſtill the ſame Power 
relation to Perſons ſo indicted of any bailable Crime under the degree 
a felony, becauſe the ſaid Statutes ſeem not to reſtrain him in any ſuch 
le, under the degree of Felony, from any Power which he lawfully 
Tight claim before. Alſo it ſeems to be agreed, That any one Juſtice 
i Peace might always in his Diſcretion either bail or impriſon one who 

Swen another a dangerous Wound, according as it ſhall appear from 

Whole Circumſtances, that the Party is moſt likely to live or dye, for that 
cyery ſuch ſuſtice being a principal Conſet varor of the Peace, the Offence B. 1. Chap. 
* preſent being only an enormous Breach thereof, and no Felony, ſeems 63. Sec. 19. 
Moperly to come under his Conuſance. | | 
. 55. As to the ſecond Point, viz. How far Bail is grantable by 


Juſtices of Peace, by Vertute of the Statutes ſpecially relating to their 
tet 447 grancing Bail, it is recited by 1 R. 3. cap. 3. That divers Per- 
4.3 


' 94a been daily arreſted and impriſoned for Suſpicion of Felony, ſometime « 
Mice, and ſometime 7 4 light . 47 ſo = in 7 2 — 
Mm), * le, to their great Vexation and Trouble: And thereupon it is enaded, 
D; Ke; Tuſtice of Peace in every Shire, City or Town, may, by his or their 
Bu i, let ſuch Priſoners and Perſons fo arreſted to Bail or Mainpriſe, in like 
2 bs o_ though the ſame Priſoners, or Perſons, were indicted thereof of Record, 
| * e ſame Juſtices at their Seſſions, Ls | 
"Work 56. hut it is recited, by 3 H,7. cap, 3. That by Colour of the ſaid 

of 1 R. 3. divers Per ſons which were not mainpernable, were oftentimes 


a 10 By: Re ts 
to Bail and Mainpriſe by Juſtices of Peace, againſt the due Form of in 55 
| wuerevy 
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whereby many Felons had eſcaped, to the great Diſpleaſure of the Kinr, and Ami. 


ance of his Liege People; and thereupon it is enacted. That the Juflice ef Pup | 
in every Shire, City, and Town, or two of them at the leaſt, whereof one ty of 
the Quorum, have Authority and Power to let any ſuch Priſoners, or Pay | 


mainp rnable ty Law, that have been impriſoned within their ſ-vral Canis, 
C ty or Town, to Bail or Mainpriſe, unto their next general Seſſions, or unte tl 
next general Gaol Delivery of the ſame Goals, in every Shire, City, o Tm 
as well within Franchiſes as without, where any Gaols be, or hereafter ſhull l. 
And that the ſaid Fuſtices of Peace, or one of them, ſo taking an) ſuch Biil 
Mainpriſe, do certify the ſame at the next general Seſſions of the Peace, ur it 
next general Gaol: Delivery of any ſuch Gaol, in every ſuch County, City or In, 
next following a/ ter any ſuch Bail or Mainpriſe ſo taken, on pain to forfeit 1h 
Hing for every Default thereupon recorded, 10 l. And that the aforſl 
Act, giving Authority and Power in the Premiſes, to any Fuſtice of the Pug 


by himſelf, be in that behalf utterly void, and of none effect. 


Seck. 57. And it is recited, by 1 & 2 Ph. & M. 13. That fint th 
ſaid Statute of 3 H. 7. one Juſtice of Peace, in the Name of himſelf, and u 
ot her of the Fuſt ices his Companion, not making the ſaid Juſtice Party nor Pri 
unto the Caſe mherefore the Priſoner ſhould be bailed, had oftentimes ly Ari 
Lat.or and Means, ſt at large the greateſt and notableſt Offend:rs, mY as bem 
replewviſable by th: Laws of this Realm; and yet the rather to hide their Af Im 
in that behalf, had ſigniſted the Cauſe of their Apprehenfion to be only fir Sh 
cion of Felony, whereby the ſaid Offenders had and did daily eſcape Puniſpmen, dt 
And thereupon it is enacted, That from the firſt Day of April then next coming 
no Juſtice or Juſtices of Peace, ſhall let to Bail or Mainpriſe any ſuch Poſt 


Perſons, which for any Offence or Offences, by them or any of them committed, bt 


| declared not to be repleviſed, or be forbidden to be repleviſed or bailed ty tn: 


bowe- mentioned Statute of Weſtminſter 1. . 

Se 58, And it is farther enacted, Par. 3. That any Perſon or fol 
arreſted for Manſlaughter or Felony, or Suſpicion of Manſlaughter or Fen, 10 
tailable by the Law, ſhall not be let to Bail or Mainpriſe by any Juſtices of ile 


| R 5 | | 4 . h , le if, 
if it be not in open Seſſions, except it be by two Juſtices of Peace a. 
e one to 1 of the Quorum, and the ſame Juſtices to be preſent together a ih 


; ; Les : | mprife they ſi 
time F the ſaid Bailment or Mainpriſe ; which Bailment or Mainpriſe i : 
9 Fox ſubſcribed or figned with their own Hanas, at the 25 ys 
ral Gaol- Delivery to be holden within the County where the ſaid Pirſon or bi 


ball be arreſted or ſuſpetted. 


| | ' 0 

Sea. 59. And it is farther enacted, Par. 4. T, hat the ſaid Ja, 
one of * being of the Quorum, when any ſuch Priſoner is brought 1 a * 
for any Manſlaughter or Felony, before any Bailment or Mainprize, ſha f 


i 7 . ing hin, 
Fami nation of the ſaid Priſoner, and Information of them that bring UW. 


| i it 
the Fatt and Circumſtances thereof, and the ſame, or 4s much * i i, p 1 
matcrial to prove the Felony, ſhall pat in Writing before they make ” fad bf 
ment ; which ſaid Examination, together with the ſaid Bailment, b 4 Len 
ces ſhall certify at the next general Gaol-Delivery, to be holden within 


of their Commiſſion. 


| | , Ces bub 

Seck 60. And it is farther enacted, Par. 5. That the 25 744 = 
have Authority to bind all ſuch by Recogniſance or Obligation, 7 4 a1 po 
thing material, to prove the ſaid Offences or Felonies, te appear 4 2 
ral Gaol-Delivery to be holden within the County, City, or Jence apain l. 
where the Trial thereof ſhall be, and then and there 10 5 E 5 gvidiuct,“ 
Party at the time of his Trial; aud ſhall certify 4s well the 1 1 , bi ſol 
ſuch Bond or Bonds in writing, as he ſhall tale, at or before aſe f Juorun 
Trial thereof to be had or made. And in caſe any Fuſtice of Fe 15 
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in any thing. contrary to the true intent and meaning of this Ad; 
I e of Gul Delivery, where ſuch Offence ſhall happen to be committed, 
. „ due Proof thereof, by Examination before them, ſhall for every ſuch Offence, 
7 ſuch Fine on every of the ſame Fuſtices, as the ſame Juſtices of Gaol Delivery 
hal think meet, &C. . 


5,7, 61. But it is provided, Par. 6. That Juſtices of Peace, and Coro- 
ners, within the City F London, and the County of Middleſex, and in other 
Cities, Boroughs, and Towns Corporate, (ball within their ſeveral Juriſdiftions, 
ue Authority to let to bail Felons and Priſoners, in ſuch Manner and Form as 
they had been before accuſtomed; and alſo ſhall take Examinations and Bonds, as 
I aforeſaid, upon every Bailment by them made, and certify every ſuch Bailment, 
Bund and Examination, at the next general Gaol- Delivery, &c. 


| From theſe Statutes the following Particulars appear moſt obſervable. 


Seck. 62. Firſt, That it ſeems clearly to be imply'd by the above-men- 
tioned Statute of 1 R. 3. 3. Which authoriſed any one Juſtice of Peace to 
bail a Perſon on a ſlight Suſpicion of Felony, in like manner as if ſuch 
Perſon had been indicted at Seiſions, That before that Statute, Juſtices Coke, Bail | 
of Peace could bail thoſe only for Felony, who had been indicted of ir N 
before them. And by Parity of Reaſon it ſeems alſo to follow, That 
they had no Power to bail Perſons for any other Crime before ſuch In- 
( ditment, unleſs it were an Offence directly tending to the Breach of the 
Peace, the bailing of Perſons for which ſeems properly to come under Supra. S:&. 
their Conuſance as Conſervators of the Peace: And therefore it ſeems 7“ 
difficult to maintain the Power of one Juſtice of the Peace to bail a Per- 
fon for any other Crime, unleſs it be by ſome Statute limited to the Con- 
nulance of one Juſtice, or the Party have been indicted for it at Seſſions, 
becauſe the Commiſſion in giving a Juſtice a general Juriſdiction over any 
Crime, ſhall be conſtrued ſo far only to give him a Power to bail a Per- 
[ſon accuſed of it, as it makes him a Judge of it, which he cannot be till 
t come regularly before him by Indictment; and the Statutes above-men- 
tioned ſpecially relating to the Power of Juſtices of Peace, in granting 
bal, expreſsly require the Connuſance of two Juſtices. 
Seck. 63. Secondly, That Juſtices of Peace have no Power to bail 
ay Perſon not repleviſable by the above-mentioned Statute of Meſimin- 
fer 1, 15. from whence it ſeems to follow, That a Perſon under the ac- 
wal Commitment or Arreſt of any other Magiſtrate, or even of a private 
| Ferlon, for any Crime declared to be irrepleviſable by that Statute, as 
Treaſon apainſt the King's Perſon, Arſon, Cc. cannot be delivered from 
o Imprilonment by the Bailment of any Juſtice of Peace. Yer if a Per- 
on at large be only accuſed of any ſuch Crime, on a ſlight Suſpicion, 
| defore a Juſtice of Peace, it ſeems that the Juſtice ought not to commit 
in, but to rake Surety of him to appear before a proper Court, as hat 
en more fully ſhewn in relation to the Sheriff, Sec. 46. And inaſmuch as 
o WoVe-mentioned Statute of 1 & 2 Ph, & M. 13. expreſsly mentions 
| = aling of Perſons for Manſlaughtcr, as well as for other Felonies, 
way me no Doubt, but that Jultices of Peace may, by Force thereof, vide Supra. 
bail any Perſon impriſoned on a ſlight Suſpicion of a Fact, clearly Scion. 
Ppearing to be no higher an Offence than Manſlaughter, and much more 3+: 
Ys np to amount to no more than Homicide by Miſadventure, or in 
Per C = Yet it ſeems to be agreed, That ſuch Juſtices muſt, at their 1 Rol. Rep. 
bo 8 © care that the Offence in Truth amounted not to Murder; and 154. 3 
* Mey ought in no caſe to bail any Perſon who manifeſtly wes to II. P. C 99. 
| | S lave 
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do be followed, which extending only to criminal Offences puniſhabl 
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not to declare what Perſons are bailable by them; in relation to which 


Of Bail. 


have been guilty of any of the Homicides aboye. mentioned, either 
10 


Book I] 


n, or the Notoriety of the Fa&, not only becauſe the 
above-mentioned Statute of Weſtminſter 1. 15. which is the Pattern 


ſcribed by 1 & 2 Ph. & M. for the direction of Juſtices of Peace in wha 
to Bail, expreſsly excludes: all Perſons from the Benefit of it which ate 
guilty of open and manifeſt Offences; bur alſo becauſe the Statute gf 
Gloceſter, cap. 9. is expreſs, That all Perſons who are guilty of Homicide 
by Miſadventure or in Self-defence, ſhall be kept in Priſon itill the nen 
coming of the Juſtices Itinerant, or of Gaol-Delivery, 
SeF.. 64 Thirdly, That the chief Import of theſe Statutes is t, 
ſhew in what Manner Perſons are to be bailed by Juſtices of Peace, and 


Matter, the old Rules of the Statute of Weſtminſter 1. are generally ſl 


in the ordinary way by Indictment before the Sheriff, Gr. give W mY 
Power to bail Perſons taken on Proceſs in Civil Actions, or for Contempt gal 
to Superior Courts, as by Proceſs of Rebellion out of Chancery. And able b 
therefore by a reaſonable ConſtruQtion of all theſe Statutes, Juſtices d ſpecial 
Peace have no Power in any ſuch Caſes to admit any Perſon to bail. but th 
Seck. 65. As to the third Point, viz. Where Bail is grantable by the ly ex 
Juſtices of Gaol-Delivery, it ſeems to be clearly ſettled ® at this Day, That Cour 
ſuch Juſtices may bail any Perſon convicted before them of Homicide by which 
Miſadventure, or in Self-defence, the better to enable him to purchaſe hi where 
Pardon: And if a Perſon convicted of Manſlaughter before ſuch Juſtics 72M 
purchaſe his Pardon, it ſeems, that they may b bail him, even after thei ſoever 
Seſſions is determined, till the next Seſſions of Gaol-Delivery, that he charg 
may come in then and plead his Pardon, for that the Power of ſuch Ju forme 
ſtices ſeems © to continue for ſuch Purpoſes after their Seſſions. Allo* i mand 
a Man be convicted of Manſlaughter before ſuch Juſtices, againſt plain Cauſe 
Evidence, it is ſaid that they may bail him till the next Seſſions of Gao vithc 
Delivery, in order to purchaſe his Pardon in the mean time. But i ter fr 
ſeems, © That Juſtices of Peace have no Power to bail a Man in any of | by lo 
theſe Caſes, becauſe they are tied up for the moſt Part to the Rules ps Com 

| ſcribed by the above-mentioned Statute of Weſtminſter 1. But this dt ſet fo 
tute not f extending to Juſtices of Gaol-Delivery, ſeems to leave them? the 
diſcretionary Power in thoſe Caſes, wherein it reſtrains the Sheriff fron K. 
admitting Perſons to bail. And therefore if a Defendant in an App batec 
of Death, plead an Excommunication in Diſability of the Plaintil, " prilo 
ſeems to be holden by Staundford, & That ſuch Juſtices may bail the ri te 
fendant from Day to Day, till the Plaintiff ſhall be abſolved, for 05 E 
otherwiſe the Defendant might lee in Priſon for ever, without any p ha 
portunity of coming to his Trial. But it is obſervable, That the _ 0 
h which are cited for the Maintenance of this Opinion, ſpeak with 1 >=a 
Appeal of Robbery : Vet if Juſtices of Gaol-Delivery have ſuch a5 * 
of bailing Perſons in the Caſe of Death, on the 8 I 
mentioned, as it ſeems agreed in the Caſes above. cited that the) 4 7 11 
do not find any Reaſon why they may not as well upon other luch ls ! 
: i indi * led before them of 2") Far c. 
Circumſtances, bail Perſons indicted or appealed 4 af 
other Crime, in ſuch manner as the Court of Kings Bench may do, Go 
ſhall be more fully ſhewn under the next Point. Fy 

| a of 
As to the Fourth Point, viz. Where Bail is grantable by the Courts _ 
HMeſiminſter- Hal, 1 ſhall endeavour to ſhew. or 
I 


. Whete 


hap. 15. Of Bail. | ' 57 
1. Where it is grantable by the Court of King's Bench. 
| ,. Where by the other Courts of Weſtminſter» Hall. 


as to the firſt of theſe Points I ſhall conſider, 


1. Where Bail is grantable by the Court of King's Bench, to a Perſon 
inpriſoned by the King's ſpecial Command, or by the Order of his Privy 
Council. EY 
2. Where to a Perſon committed by either Houſe of Parliament. 
3. Where to one committed by the Coutt of Chancery. 

Where to one committed by an Inferior Court of Record. 
5. Where to one expreſsly excluded by the abovementioned Stature 
of We - of 1. Chap. 15. from the common Benefit of a Replevin by 
be Sheriff. | | 


$8, 66. As to the firſt of theſe Particulars, vis. Where Bail is grant- 


t 
q able by the Court of King's Bench to a Perſon impriſoned by the King's 


ſpecial Command, or by the Order of the Privy Council; I do not find _ 

but that where-ever a Commitment by the Privy Council hath ſpecial- 5 Mod: 78. 
ly expreſſed the Crime for which the Party hath been committed, this 1 Sd. 1437 
Court has always admitted him to bail, on the like Circumſtances on 298. ; 
which, in Diſcretion, it will grant Bail on other Commirments : d And 1 Leon. 70. 


where-ever it has appeared, that Perſons have been impriſoned by colour 8 


5 of an uſurped Authority, pretended to be derived from any Patent what- 1. And 297. 
1 loever, contrary to Law, it ſeems that the ſaid Court hath always diſ- 331.28. b. 


charged the Perſons ſo impriſoned, without Bail. But there have been 1 Ro Reg. 
formerly many Opinions, © That Perſons committed by the Special Com- a 


. 134, 192. 
i mand of the King, or of his Privy Council, without expreſſing any other * 32, 
an Cauſe of the Commitment, were not bailable by any Court whatſoever, pl. 22. 


Vithout ſome Intimation of the King's Conſent ro ſuch Bailment, by Let- Con.Mo.83g, 
ie from the Privy Council, or otherwiſe. And a Diſtinction 4 was taken 5,207 '58- 


0 y ſome detween a Commitment by one of the Privy Council, and a 3 
wc | Cmmitment by the whole Body; and that the former ought indeed to dhe bear 
Str (t forth ſome other Cauſe of the Commitment beſides the Command of Sen- 
m4 the Perſon who made it; but that the latter needed not any, | Losns, 8 5 
ron fury 67. Bur this Matter came afterwards to be very ſolemnly de- 1 25 
7 = « on famous Caſe © of Sir John Corbet, and others, who being im. 5. 8 
hy A * y a Warrant from the Privy Council, about the third Year of Laube Ar- 
= op of King Charles the Firſt, moved the Court of King's Bench to the Babes 
07 A 0 em to Bail upon their Habeas Corps; whercon it was returned, Corpus con- 
we <a ey were detained in the Priſon of the Fleet by the ſpecial Com- fg 

end of the King, ſignified to the Warden by a Warrant of ſome of the _. 
f an embers of th Pri 8 prog b | DY ' Ruſhworth's 
_ plan e Privy Council, in which Warrant no other Cauſe of the Cong, 
_ ment was contained but ſuch Special Command: And it was 4 Ce. 


= on the Behalf of the Priſoners, That ſuch Impriſonment 
10 Freem the Stature of Magna Charta, chap. 29. which provides, That 
17 8 o be taken or impriſoned, and that the King will not paſs upon him, 

ad alſo n him, but by the Judgment of his Peers, or the Law of the Land; | 
16 þ _ many other Statutes f made in Affirmance of Magna * +; Ed.; 4. 
gls, 2 by : ich it is ordained, That no Man ſball be taken Ly Petition, or Sug- 28 Ed. 3.3. 
meat a ny Py the King or to his Council, unleſs it be by Indict ment or Preſent- * Ed. 3. 3. 
vit haut 5 * h by Original Writ ; and that no Man ſhall be tmpriſoned, &c. 
ent Preſent S 75 t to anſwer by due Proceſs of Lam; nor be put to anſwer with. 
ent before Juſtices, or matter of Record, or by due Proceſs, and Writ 


Original. 


hete 


108 


7 Original. And it gyas argued, That the Liberty of the Subject wout 


_ himſelf by a lawful Trial. And it was farther urged, That, according 


1 H. 7. 4. b. 


Mio, without Writ, for that it ſpeaks only of a Replevin by Sherk 


And it was never thought, that the Court of King's Bench was reſtrain 


Point, That Perſons committed by the Command of the King (whic, 


2 Vide Supra 
Seck. 66. 
S. P. C. 72, 


73. 
F. N. B. 66. 
ö 


| : z 1 ;hert in time, 
cumſtances, to reſtrain ſome Perſons from their Liberty for a certain 


Ruſhworth's 
Collections, 
part 1. fol. 
510. 


out any Poſſibility of Redreſs; and that it ſeems inconſiſtent wit ball. 
ral Juſtice to expoſe a Man to ſo ſevere n Puniſhment for a ſuppoſed Crine 


Was inſiſted, That the Preamble of the Statute of Weſtminſter 1. 1; 


be imagined that ſo high a Regard ſhould be paid to ſuch a Commicmen, 


was inſiſted, That Commitments of this kind have often been allowed 


common Benefit of the Wrir of Replevin. And it was 2 fro 
urged, That there are often ſecret Cauſes not fit to be divulged, W. 


* 2 R 7 7 
ry 4 
„ 
o > 4 . 


* — ** 
F * ” v ä 4 E 4 p : 
£ ho of p * * 3 


1 and lie at the King's Mercy, if Perſons who happen to incy 
is Diſpleaſure, for what perhaps the Law eſteems no Crime, ſhould h 
means of ſuch a Commitment be liable to be for ever impriſoned, will. 


alledged againſt him, withour giving him an Opportunity of clears 


to the Opinion of Sir John Markham, in the time of King Edward the 
Fourth, the King could not ſo much as arreſt a Man upon Suſpicion af 
Treaſon or Felony, as any of his Subjects may; for that if the King 
ſhould do Wrong, the Party could have no Action againſt him. All 


which declares, That Perſons impriſoned by the King's Command hae 
always been taken to be irrepleviſable, muſt be intended only of as 
plevin by the common Writ de Homine replegiando, or by the Sheriff, x 


and others; and therefore ſhall not be taken to extend to ſuperior Coum: 


by it from bailing Perſons impriſoned for Homicide; and yet all ſuch ar 
equally declared by the Statute to be irrepleviſable: Alſo many Precedent 
were alledged, whereby it appeared, That Perſons committed by the 
King's ſpecial Command had been diſcharged upon Writs of His 
Corpus. CL 22 | „ 

50. 67. But on the other Side it was argued, That ſuch Commit 
ments could not reaſonably be intended to be againſt the Purview of tix 
Statutes above · cited, inaſmuch as the ſaid Statute of Weſtminſter 1. 15 
which was made in the very next Reign after that in which the Statur 
of Magna Charta was made, it was declared to be a ſettled and undoubtcd 


as it ſeems to be agreed, is to be underſtood of the King's ſpecial, ab 
lute, and extrajudicial Command) are not repleviſable ; and it can 


if it were thought to be illegal, and contrary to Mag na Charta. Andi 


by the Courts a of Juſtice, and are mentioned by Authors b of ” 4 
Credit ſince the above - cited Statutes, without any the leaſt 2 * 
their Legality, and as depriving the Party impriſoned by them from 


may make it neceſſary for the Safety of the State, in ſome particular Cit 


and that the King, who is entirely entruſted with the er rt 
State-Aﬀairs, ſhall be preſumed always to act for the P ub f « of li 
and thatitis immodeſt for any of his Courts to queſtion the Ju 5 1 
Proceedings of this kind, which the Law ſeems wholly to 14 ative (0 
his Wiſdom, or to ſuffer a Suggeſtion that he abuſes his Forget Ks 
cover Oppreſſion; and that the Subject is in no danger 0 2 hath al 
priſonmeat on this Account, for that the Court of King 5 , well as 4 
ways uſed a diſcretionary Power over ſuch Commitments, © may #6 
others, and therefore upon ſpecial Circumſtances of Hardihip, here Wi 
mit Perſons under ſuch Commitments to Bail; but that _—_ of ts 
nothing extraordinary in the Caſe, it had been the general C. 


| it, 9 
Court not to do it without a ſpecial Order from che Council ape 
3 


N 


*. 
* 
* 


Chap. 15. Of Vail. 109 
appeared from the Examination of moſt of the Precedents relating to : wg Ro. 
this Matter. And therefore in the Caſe abovementioned the Court of 8c the ar. 
King's Bench was unanimous in Opinion, That Sir 70% Corbet, and the — 
other Gentlemen ſo committed by the King's Special Command, as is oned cox; $2. 
abovementioned, had no Right, prima facie, to demand the Benefit of 
Bail, without the Conſent of the Council, and therefore remanded 
oy) 68. But this Matter being afterwards conſidered in Parliament, 
and it being the general Opinion, That the chief Reaſon why thoſe Gen- 
| tlemen incurred the King's Diſplealure was their Refuſal to pay the Ruſkworths 
Loans, which, as they inſiſted, were demanded of them without ſuffici- F pat, 428, 
ent Authority; and it being evident, That if there were no certain legal 473, 499, &c. 
Remedy for the Liberty of the Subject againſt ſuch a Strain of the Prero- 
gative, no Man could be ſafe in maintaining his Property, either in Par- 
lament, or out of it, againſt a diſpured Demand from the Crown, but 
would be liable to a diſcretionary Impriſonment, and that under colour 
of Law, withour wy certain Redreſs from the Law; it was thought de- 
ns eſſary on this Occaſion to draw up the famous Petition of Right, which 
10 was afterwards aſſented to by the King, wherein. among other things, e 
the Lords and Commons complain to the King, That againſt the Tender of Part 1. Fol. 
if the above * cited Statutes, divers Subjects had then of late been impriſontd, 613. 
without any Cauſe ſhewed;, and when for their Deliverance they had been brought 3 66 
before Fuſtices by Writs of Habeas Corpus, there to undergo and receive us the © 
Court ſhould order; and their Keepers commanded to certify the Cauſes of their 
Detainer, no Cauſe had been certified, but that they were detained by his Majeſty's 
ſpecial Command, ſignified by the Lords of his Privy Council, and yet were re- 
ned back to ſeveral Priſons, without being charged with auy thing to which they 
might make Anſmer according to the Law: And thereupon the ſaid Lords and 
Commons, among other things, humbly pray, That no Freeman, in any ſuch 
manner as is before mentioned, be impriſoned, or detained, &c. | 
Sea. 69. And it ſeems to have been generally agreed, ſince the time of 
this Petition, That where-ever any Commitment by the Privy Council Vide Co. 
hath not expreſſed, with ſome convenient Certainty, the Crime alledged 18 575 
2zainſt the Party, he ought to be bailed upon his Habeas Corpus. ; 
Seck. 70. And for the greater Security of the Liberty of the Subject, 
aint Commitments by the Command of the King, or of his Privy 
Council, it is farther provided and enacted, by 16 Car. 1. cap. 10. Par. 8. 
That if any Perſon ſhall be committed, reſtrained of his Liberty, or ſuffer Impri- 
ſent by the Command or Warrant of the King's Majeſty, in his own Perſon, 
i ty the Command or Warrant of the Council Board, or of _any of the Lordi 
V others of his Majeſty's Privy Council; That in every ſuch Caſe, every ſuch Per. 
hen Demand or Motion to the Judges of the King's Bench or Common Pleas, 
" open Court, ſhall without Delay, upon any Pretence whatſoever, for the ordinary 
Pres uſually paid for the ſame, have 1 granted unto him a Writ of Ha- 
s Corpus, te be directed generally unto all and every Sheriffs, Gaoler, Mini. 
er, Oficer, or ot her Perſon in whoſe Cuſtody the Party committed or reſtrained 
ſl be, and ſuch Sheriff, &c. ſhall, at the return of the ſaid Writ, and accord- 
ing to the Command thereof, on due and convenient Notice thereof given anto 
1” 4 the Charge of the Party who requireth or procureth ſuch Writ, and on 
ik 'y his own Bond given, to pay the Charges of carrying back the Priſoxer, 
Fa 7 be remanded by the Court, & c. which Charges ſhall be ordered by the 
the Ce Cauſe to be brought the Body of the Party before the Jadges of 
"Way t, from whence the ſame Writ ſhall iſſue, in open Court, and ſhall then 
ſe certify the true Cauſe of ſuch his Detainer or Impriſonment, and I 
Ff the 


110 


1 1 Syd. the Court, within three Court- Days after ſuch Return made and dilivert ii Piſſolut 


1 Keb. 305 
pl. 15, 17. 


1 Book U Char 


open Court, ſhall proceed to examine and determine whether the Canſe of ſuch (. WA comme! 
mitment, appearing upon the ſaid Return, be juſt and legal or not, and rc ot 


thereupon do what to Fuſtice ſhall appertain, either by delivering, bailing, . te nen 


manding the Priſoner: And if any thing ſhall be otherwiſe wilfully don, » no one 
omitted to be done by any Judge, Fuſtice, Officer, or other P erſon aforementil Sell. 
contrary to the true meaning hereof, That then ſuch Perſon ſo offending ſhall fr ted by 


'feit to the Party grieved, his treble Damages, &c. wards 


Sed. 71. Burt it is provided Par. 9. That the alove. recited Clauſe ſul becaulc 
extend only to the Warrants and Dire@ions of the Council. Board, and to the (m pleade 
mitments, Reſtraints ana Impriſonments of any Perſon or Perſons, made, cm: bench 
manded or awarded, by the King's Majeſty, his Firs or Succeſſors, in thi | taken 


own Perſon, or by the Lords and others of the Privy Council, and evem mi King's 


them. N WS pc:chr 
Seck. 72. As to the ſecond Particular, viz. Where Bail is grantabe not as 


by the Court of King's Bench, to a Perſon impriſoned by either Hoi | not be 


of Parliament, There can be no Doubt but that the higheſt Regard is ſtance: 
be paid to all the Proceedings of either of thoſe Houſes, and that where | ſeem 
ever the Contrary does not plainly and expreſsly appear, it ſhall be pr charg 
ſumed that they act within their Juriſdiction, and agreeably to the r 
Uſages of Parliament, and the Rules of Law and Juſtice: And ther. hut 11 
fore, where - ever it ſtands indifferent upon the Return of a Halea Cpu abox 


Priſoner hath been bailed by the Court of King's Bench. And it cannot 


1 Mod. 144, 
145. | 


_ expreſs the Nature of the Contempt, or in what Place it was comm: 


manded, in caſe a Subject ſhould be committed by either of thoſe Houlcs, 


over nicely to examine it. 


ol the Parliament, whether he were committed during 


whether a Commitment by either of thoſe Houſes were ſtrictly legal or Time 
not, and the Parliament be ſtill ſitting, I can find no Precedent that th: 


bur be expected, that thoſe Houſes would be apt to reſent an Atem. 
of this kind, which might ſeem to carry with ir an implicit Reflection a 
their Honour, as unjuſtly depriving a Subject of his Liberty, and pur 
ting him under a Neceſſity of demanding Juſtice from another Cour, 
by unreaſonably refuſing to reſtore him to it; which ſurely ſhall never . 
be intended, where their Proceedings are capable of a more favourable Corr tl 
ſtruction. And thereſore in the Lord Shaftbury's Caſe, who, upon 15 0 l 
Habeas Corpus in the King's Bench was returned to have been comm wu 
ted by the Houſe of Lords for his high Contempt committed again 
that Houſe, the Court would not take notice of any Exceptions apainl 
the Form of the Commitment, as that it was too general, and did not 
ted, Cc. for that it ſhall be preſumed, That it was ſuch for which tht 
Lords might lawfully make ſuch an Order, and no other Court ſhall pre 
ſcribe to them in what Form they ought to make it. Bur if it be de 


for a Matter manifeſtly out of their Juriſdiction, what remedy „ 
have? | anſwer, That it cannot well be imagined that the Law, . : 
favours nothing more than the Liberty of the Subject, ſhould BY lb 
Remedy againſt Commitments by the King himſelf, appearing fo 0 by 
gal, and yer give us no manner of Redreſs againſt a Comme . 
our fellow Subjects, equally appearing to be unwarranted. But celeb 
is a Caſe, which, I am perſwaded, will never happen, it ſeems nec 


Seck. 73. However it ſeems agreed, That a Perſon commitred 0 
Contempt, by the Order of either Houſe of Parliamenc, may 


0. ON ogation 
charged by the Court of King's Bench after a Diſſolution, - — 2 * 


ined by # 
afterwards ; for that all the Orders of Parliament are 4 n 


4 


Chap. 15. | Of Bail. | 

Diſſolution, or Prorogation ; and ail Matters, before either Houſe, muſt be 
© ..mmenced anew at the next Parliament, except oply in the Caſe of Aa 
Wric of Error : And if the Subject ſhould be deprived of his Liberty till 
the next Parliament, which perhaps may not meet again in many Years, 
no one could ſay when his Impriſonment would end. _ 5 
Self. 74. But it is holden in Shower's Reports, That a Lord commit- 
ted by the Houſe of Lords, on an Impeachment of "Treaſon, and after- 
wards pardoned, cannot be diſcharged by the Court of King's Bench, 
becauſe the Impeachment being in a Superior Court, the Pardon muſt be 
pleaded there; and the Commitment being by the Lords, the King's 
bench cannot take Conuſance of it. Yer it ſeems to have been 


not as a Matter out of their Power, but as a thing which they were 
not bound to do, and improper on Conſideration of the whole Circum- 
ſtances. And though the Reaſons above cited from Shower's Reports, 
| ſeem proper to prove, That the Court of King's Bench cannot diſ- 
charge a Priſoner from any Impeachment in Parliament whatſoever ; 


But it is obſervable, That it doth not clearly appear, from either of rhe 


Time of the Motions for ſuch Diſcharge and Bailment, or not; bur it is 
certainly moſt likely ro prevail in lach a Motion, when no Parliament is 
ltting, nor likely ſoon to fit, and after the Party hath been long in Pri- 
lon; becauſe, in ſuch a Caſe, if he ſhould not be bailed, he might be per- 
petually impriſoned for a Crime, without any Opportunity of making 
| his Defence. — 
Se, 75. As to the third Particular, viz. Where Bail is grantable by 
the King's Bench, to a Petſon committed by the Court of Chancery; 
lttle is (aid in the Books, except in the Reign of King James the firſt, 
a the time when Sir Edward Coke was Chief Juſtice, when this Matter 
Ws very much litigated, and occaſion'd great Heats between the two 
Courts, and ſeveral Perſons committed to the Fleet by the Chancellor, 


nerality of the Form of the Commitments, as ® not ſhewing the time 
of the Commitment, or ſetting b forth only the Command ot the Lord 
Chancellor as the Ground of the Impriſonment, without mentioning any 
me at all, or mentioning the Crime in © general Terms, as for a 
cmpr to the Court of Chancery, without ſhewing what the Con- 
tenpt was, or at what time committed: And one 4 Glanvil, who was 
Rencrally committed by the command of the Lord Chancellor, without 
ung forth any Cauſe of ſuch Command, ſeems to have been bailed 
ea Examination of the Merits of the Decree, for diſobeying whereof 
G s in truth committed; whereby it appeared that the Decree rela- 
= a Matter before adjudged at the Common Law, which was thought 
w "7 to the Purport of rhe f Statutes of 27 Ed. 3. 1. & 4 H. 4. 23. 
A Proceeding being reſented by the Lord Chancellor, the ſaid 
_ a f was afterwards recommitted by him for the ſame Matter, and 
18 afterwards, on another Habeas Corpus, bailed the ſecond time by 
. Court of 
= . of late Years; and how far the long Diluſe of ſuch like Pro- 
way Py have leſſened the Authority of the Caſes above mentioned 
elerve ro be conſidered. However, it cannot but be expected 
| That 


7 
9 


» 


yet they ſeem by no means to prove, that they cannot bail him. 


King's Bench: But I have not met with any Precedent of ? 


T1 6 


1 Keb. 871, 
8 
1 Syd. 245. 
it Lev. 165. 
1 Mod. 155, 
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87, 888. - 


57. 


Shower's, 
100. 


L taken for granted in the Lord Stafford's Caſe, That the Court of Raymond, 
King's Bench may, in their Diſcretion, bail a Lord upon an Im- 384. 
pe:chment of High Treaſon, which in that Caſe they refuſed ro do, 


above mentioned Reports, whether any Farliament were ſitting at the 


Vere bailed by the Court of King's Bench, upon Exceptions to the Ge- 


2 1. Rol. Rep. 
192, pl. 32, 
218, pl. 19. 
o Moor. 83g. 
1 Rol. Rep. 
219, pl. 21. 
© 1 Rol. Rep. 
192, pl. 31, 
32. 218, pl. 
19, 20. 219, 
pl. 23 
4 1 Rol. Rep. 
111, 219. 
Moor, 838. 
2 Bulſt. 301. 
Cro. Jac. 
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like Caſe 

3 Bulſt. 115. 
Rol. Rep. 


. 
f Vide 1 Rol. 
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Vaughan, 

130, 140 
Seems con- 
trary, 


it would be needleſs and preſumptuous for me to endeavour to e 


Vide Book r. 
Ch. 19. Sect. 
17. 


1 Mod. 155. 
Moor, 8 40. 
pl. 1133. 


Vaughan, 


Re > 
Vide 6 Mod. 
73, XC. 
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thers Proceedings, and be ready to preſume, That they are aprecl 
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Of Ball. Book Ii 


That the Superior Courts will pay the higheſt Regard to one ang. 
to Law, unieſs the Contrary appear, or the Caſe be ve | 

and extraordinary, which may perhaps reaſonably af nay, 
fome Circumſtances, to make Exceptions from thoſe general Ry 
which in common Caſes uſually govern their Diſcretion. Bur wha 
Caſe in particular may be ſaid to be of ſo extraordinary a Nau 


mine. But as to the Caſe above mentioned, which was former j 
much litigated, concerning the Chancery's giving Relief apainl 4 
judgment of Law, ſince ir ſeems to be ſettled at this Day, That th 
Chancery may, in ſome Caſes, give Relief againſt the uncquicable Uſe i 


ſuch a Judgment, eſpecially as to a Point not relievable by Law: 
ever it ſtands indifferent, hehe? the Matter nd 18 _" 
after a Judgment at Law, be of ſuch a Nature as is proper for Relic! u _ 
Chancery, or not; it is not probable, That any other Court of eur oF 
fter-Hall will eaſily preſume that it is not, when the Chancellor, whos wh 
the proper Judge, hath determined that it is: And agrecably hero i ** 
hath been adjudged, That a Commitment from Chancery, for Dich. 
dience to a Decree, is good, without ſhewing what the Decree was * 
Seck. 76. As to the fourth Particular, viz. Where Bail is grantabt 1 | 
by the Court of King's Bench to one committed by an Inferior Cour Mor 
of Record ; ir ſeems, That this Court, having the ſupreme Controul of . 
all inferior Courts, may, in Diſcretion, on Conſideration of the nde a Ci 
Circumſtances of any Caſe whatſoever, bail any Perſon who ſhall ay. Lan A 
pear to have been unjuſtly or hardly deprived of his Liberty by any lr | Cuſt 
ferior Court. And therefore, where-ever it ſhall clearly and cxprelsly i: the. 
pear, that a Perſon hath been committed by any ſuch Court, for a Mar i; 
ter which either is in Truth no Crime at all, or, if it be a Crime, St 70 
within the Juriſdiction of ſuch Court, there can be no Doubt but that Cit 
is a proper Motion to the King's Bench to bail him. But in what oe ther 
Caſes in particular one may hope for the like Succels in a Motion of the 
this kind it ſeems difficult ro determine; for that every ſuch Cale & 8 


pends upon its particular Circumſtances, which have great Weight vit 


2 Bulſt. 1 39, 
e 


2 See the pre- 
cedent SeQi- 
on, and Cro. 


Jec. 319. & 
Vaughan 


I 39, 140. 


b Cro. Car. 
579. 


© 1 Sid. 144, 
a 86, 3 20. 


the Court in its Determinations of this kind, in which it is in great ma- 
ſure left to its Diſcretion. And therefore, tho perhaps it may bail a Man 
on a Commitment by a Mayor of a Town, or a Juſtice of Peace, 0! 
other inferior Magiſtrate, for a Contempt, without ſhewing the party 
cular Nature of it; yet it cannot be expected, that it will with like 
readineſs bail a Man on ſuch a general Commitment by a Court ol 
a higher * Dignity, as a Court of Oycr and Terminer, or an) biber 
Court of Weſtminſter-Hall; to the Honour of whoſe Proceedings the 
greateſt Regard is always to be given; and on this ground chiefly, 25 
ſuppoſe, where a Perſon on a Habeas Corpus, was returned to have been 
committed by an Order of the Exchequer, for not paying a Fine ol 50% 
by the Eccleſiaſtical Commiſſioners impoſed upon him, the Court of Kings 
Bench b refuſed to bail him, though it was not ſhewn wherefore the 1 
Fine was impoſed, And as a great Regard is always paid tothe D's") 
of the Court by which the Party is committed; ſo is it likewile to dle. 
Notoriety of the Offence ; and therefore, where a Perſon convicted o 
buying and ſelling old Money, before Juſtices of Oyer and Term” 
was committed in Execution for the Fine, by an Order of the Court 
not ſtrictly formal, yet the Court of King's Bench refuled © to bail bim, 


. . * 2 7 te 
for this Reaſon chicfly, becauſe he was in execution, and his 9 


4 


Chap. 15. Of Ball. | 113 


was defective only in point of Form. Alſo where Perſons taken Selk. 348. 


m Execution ſor their Fines to the King, ſer on them by a dellions of Lg: 
al: WY uflices of Peace, have not only brought their Habeas Corpus, but allo Vide March, 
* their Writ of Error in the King's Bench, and aſſigned Errors, yet the 52.99. 

| Court has refuled to bail them. Bur I take it for granted, in thoſe Ca- 29. 
. cs which are but briefly reported, That it appeared upon the whole Re- Sid. 320. 
ig -ord, That ſuch Fines were legally impoſed. Allo it ſeems, That the * 
* lad Court has ſomctimes been induced to deny Perſons committed by 

* aber Courts, by Warrants not ſtrictly formal, the Benefit of Bail, for 

* the Enormity, dangerous Tendency, or Obſtinacy ® of their Offence, f Bulſt. 
2 which if it had been attended with leſs aggravating Circumſtances might from 48. to 
be "ot have excluded them from ir. Allo the ſaid Court, in determining AF "Tay 
ea whether it be proper to bail a Man committed by another Court, uſually 220, pl. 14. 
ie conſiders all the other Circumſtances of the Caſe, as the Length b and 33?! 1 12 
a, Hardſhip © of the Imptiſonment, and ſuch like, in order to give ſuch a 5 1 Kol. Rep. 
i 1 BW Determination upon the whole, as may be moſt agrecable to the Honour 2! s. pl. 19. 
a7 nd Precogative of the Crown, and the Liberty and Safety of the 4 4 
wh Subject. | . < Latch. 12. 


Si, 77. But it ſeems to be agreed, That no one can in any Caſc 


controvert the I ruth of the Return to a Habeas Corps, or plead or ſug- 
elt any Matter repugnant to it: Vet it hath been holden, That a Man 
a may confels and avoid ſuch a Return, by admitting the Truth of the 
10 Matters contained in it, and ſuggeſting others not repugnant, which 
* take off the effect of them. And upon this Ground, where one Swallow, f 
* 2 Citizen of London, was committed for reſuſing to accept the Office of 1 Sid. 287, 
. in Alderman of the ſaid City to which he had been elected, and the“ 
F | Cuſtom of the City juſtifying a Commitment for ſuch a Refuſal, and 
* the Election and Retuſal were ſer forth in the Return to the Habeas Cor- 


; he filed a ſuggeſtion in the Crown-Office, That he was an Officer 
of the King's Mint, and that all ſuch Officers were exempted from all 
City Offices, both by Preſcription and by the King's Charter; and 
thereupon the Patent of the Grant of his Office, and alſo the Patent of 
the Exemption being inrolled in the Court, he was diſcharged. 

Seat. 78. Alſo the Court will ſometimes examine by Affidavit, the 
Circumſtances of a Fact on which a Priſoner brought before them by an $5 Mod 323. 
Hieas Corpus hath been indicted, in order to inform themſelves, on Exa- / 455: 
mination of the whole Matter, whether it be reaſonable ro bail him or * 
not. And agreeably hereto, where one Fackſen, who had been indicted Trin. 4 


| Of Piracy before the Seſſions of Admiralty, on a malicious Proſecution, Sorg. 


5 ought his Habeas Corpus in the ſaid Court in order to be bailed, the 
het ut examined the whole Circumſtances of the Fact by Affidavits, up- 
the on which it appeared, That the Proſecutor himſelf, if any one, was 


rh and carry d on the preſent Proſecution to skreen himſelf ; and 
pon the Court, in Conſideration of the Unreaſonableneſs of the 
olecution, and the Uncertainty of the Time when another Seſſions of 


0 | : g | 

jos r might be holden, admitted the ſaid Fackſen to bail, and com- 
10 ted the Proſecutor till he ſhould find Bail to anſwer the Facts con- 
ty and in the Affidavits. | 


Weng 79. As to the fifth Particular, viz. Where Bail is grantable by the 
t of King's Bench, to one excluded by the above-mentioned Statute 


[of Weſtminſter 1. chap. 15. from the common Benefit of a Replevin by 


the herit | | 

E . It cannot be doubred, but that notwithſtanding neither d the 4 laſt. 183, 
bes ol this, nor of any other Superior Court of Juſtice, are ſtrictiy 735, 189. 

6 g within 8 
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to induce the Court to grant it: As where e a Perſon taken by 2 Ch 
not the ſame Perſon who was outlawed, in which Caſe the Court in Di 


lawed alledges an Error in the Record, in which Cale alſo the Coun, 
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Of Bail. 
within the Purview of that Statute ; yet ® they will always, in ther Di 
cretion, pay a due Regard to the Rules preſcribed by ir, and nor nj 
a Perſon to Bail who is expreſsly declared by it to be irrepleviſable wry 
our ſome particular Circumſtance in his favour: And therefore ir ſem 
difficult to find an Inſtance where Perſons attainted b of Felony, or but 
convicted thereof by Verdict general or e (pecial, or notoriouſly d gui 


of Treaſon or Manſlaughter, G. by their own Confeſſion ot otheryi; 
have been admitted to the Benefit of Bail, wichout ſome ſpecial Mon 
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utlagatum, on an Appeal of Felony by the Name of J. S. Gentleman, 
pleads that his Name is F. S. Yeoman, and not Centleman, and ſo hei 


cretion may bail him; for untill the Plea be determined, it appears nx 
whether he were the Perſon intended or not. Or where f a Perſon our 


ex gratia, may bail him, eſpecially if the Error be apparent. Or uber 7H 
a Man is convicted 8 of felony, upon Evidence by which it plainly ap in Cou 
pears to the Court that he is not guilty of it; in which Caſe even the puniſh 
Juſtices of Gaok-Delivery may bail him. Or where h ic appears to the the Ki 
Court that the Proſecutor of an Indidtment, or the Plaintitt in an Ap appear 
peal, hath unreaſonably delayed his Profecution; as where two Ni the D 
are returned upon two Writs of Scire faci is, awarded againſt a Plaintiff in be lef 
an Appeal, removed by Certiorari into the King's Bench, and the Prilont 10 Ba 
hath lain a long time under Confinement. Or where i the Defendantin elle B 
an Appeal hath pleaded an Excommunication in Dilability of the Plaintif; Kip! 
in which caſe it is apparent, That the Plaintiff cannot procecd at preſent; boy, 
and if the Defendant ſhould be kept in Priſon till the Plaintiff be ab he m 
ſolved, he might be a Priſoner for Life. Or where k it appears to the | That 
Court, That the Defendant may be in danger of loſing his Life, citte ind! 
by Famine, or a dangerous Diſtemper, Cc. if he continue longer in ſons. 
Priſon. a „ * 
. | 5 | un 
As to the ſecond Point, vi. In what Caſes Bail is grantable by the othe 8 
- Courts of Weſtminſter-Hall : I ſhall conſider, E 
orn 

1. How far it is grantable by ſuch Courts, to Perſons committed fi ben 
Cauſes under the Degree of Treaſon or Felony. | my 
2. How far to Perlons committed for Treaſon or Felony. 4 
Seck. 80. As to the firſt Point, vis. How far Bail is grantablc by Lay 
the ſaid Courts, to Perſons committed for Caules under rhe Degre * bail 
Treaſon or Felony, it ſeems,! That the Courts of Common Re tt the 
Exchequer, at any time during Term, and the Court of Chancery, = * 
in Term or Vacation, may award a Haleas Corpus by the py" 5 1 
for any Perſon committed for any ſuch Cauſe, and thereupon ou ” 
him, if it ſball clearly appear by the Return, That the CO "he % 
was againſt Law (as being made by one who had no Juriſdiction 110 A 
Cauſe, or for a Matter for which by Law no Man ought to be pul opal = 
or bail him, if it ſhall be doubtful whether the Commitment wo 1 10 
or not, G. However it is certain at this Day, That Þy — 8 15 . 
Habeas Corpus Act, Par. 3. & 10. ſet forth more at large wes : 2 of . 
any of the ſaid Courts, in Term time, and any Judge of either . * 


5 ac 
Baron of the Exchequer, being of the Degree of the Coif, in the ps 
2 


N 


hap. 15. Of Bail, 115 
. may award a Habeas Corpus for any Priſoner whatſdever, who is 
ble by the latent of chat Act, and thereupon bail m. 1 6 


5:4, 81. As to the ſecond Point, viz. How far Bail is grantable by 


de ſaid Courts to Perſons committed for Treafon or Felony, it is ob- 


able, That the above-mentioned Clauſes of the Taid Habeas Corpns 


ad extend not to Perſons committed for. Treaſon or Felony, plainly and . 
pecially expteſſed in the Warrant of Commitment; neither do I find any See Vau fn 
printed Cale, wherein Perſons committed for ſuch Crimes have beta 155, 157. 
Failed either by the Courts of Common Pleas or Exchequer. However e 
is certain, That in ſome Caſes Perſons committed for Felony are ball Regiſter, 
wble by the Court of Chancery. But our Law-Books being generafl ß) 
ſient in relation to theſe Matters, I ſhall refer che Reader for the more 

accurate Knowledge of them, ro Obfervation and Experience. eds.” 

| Se. 82, As to the ſeventh general Point of this Chapter, wiz. Ia 


at Form Bail is to be taken; it ſeems to be the Practice of the Court 


of King's Bench in admitting a Perſon to Bail, who is àctuafly preſent ® 1 Bulſt. 4. 
in Court, upon an Indictment or Appeal b of Felony, or other Crime, 9 
puniſhable with loſs © of Member, to take 4 a ſeveral Recogniſance to Conta 


Onrra 


thc King in a cerrain Sum from each of the Bail, that the Priſoner ſhall 1 Sid. 211. 
lappzar at a certain Day, Cc. and alſo, That the Bail ſhall be liable for 4 Inſt. 178. 
the Detault of ſuch Appearance, c. Body for Body. And © it ſeems to 
be leſt to the Diſcretion of Juſtices of Peace, in admitting any Perſon > 3- 

[to Bail for Felony, to take the Recogniſance either in a certain Sum, or rie 9 


1 Bui 45. 
21 H. 7. 20. 


210. 


elle ody for Body. Butef where a Perſon is bailed by the Court of Vide 2 Jo. 


Kings Bench, before the Return of a Capias awarded againſt him for Fe- 222: : 
lony, or (as it ſeems to be implied in the Book cited in the Margin that 7. 


he may be,) or by any Court for a Crime of an Inferior Nature, it ſeems, Cpt. 


That the Recogniſance ought to be only in a certam Sum of Money, J 335. 


and not Body for Body. However it is certain s at this Day, Thar Per- 4 Inft. 178. 
lons bound Body for Body, are not liable on the forfeiture of the Recog- ee 127. 
nilance, to ſuch Puniſhment to which the Principal is to be adjudged, if Ff Buff. g. 
bund Guilty, but only to be fined, Cc. 2 7 5 „ Inſt. 178. 
Seel. 83. As to the eighth general Point of this Chapter, viz. What RE £65. 
ſhall forfeir the Recogniſance : If on a bailment for Felony, the uſual h priſe, vg 
Form, ad Standam refto de felonia prædicta, et ad reſpondendum Domino Regi, H. 7. 20. 
made uſe of, and at the Triat the Party ſtand obſtinately mute, it II. ö. C. 97. 
my teaſonably be argued, chat in Strictneſs the Recogniſance is forfeired, Contrs Fitz. 
ar that the Exprefitons above-mentioned ſeem to import ar 4caſt thus 3 | 
much, That the Prifoner ſhall make fome Anſwer ; and at the Common ! bat. cap. 
bY, before the Statute k of Marlebrid»e chap. 28, if a Perſon under 127. 3 
By had inſiſted on his Privilege as a Clerk, and refuſed to anſwer to 4 
r altedged againſt him, his Sureties were to be amerced; and 4 Inf. 178. 
5 ugh the ſaid Statute have in chat Caſe excuſed the Bail, yer an ob- S. F. C. 77. 
e to anſwer in other Caſes may perhaps remain as it was at « , ng, x50, 
c * Dalton [ indeed ſeems to be of ales Opinion, + Jud. 308 
ys s above-mentioned are always uſed of Couric: Bur it 
ne That Words ſhould be looked on as idle and inſignificant 
gy they ate moſt uſual and proper. However, if late Practice and 
"for have been agreeable ro the above-mentioned Opinion vf 
— — 5 as | apprehend that they have, they will certainly be of 
Man's oh co maintain it: And indeed ir muſt be confeſſed, That if a 
"tl ws „ho ate his Gaolers of his own chooſing, do as effectually 
= 5 ppcarance, and put him as much under the Power of the 
5 1t le had been in the Cuſtody of the proper Officer, they ſeem 


to 


* 


— — — 2 K ͤ ̃—õ1m 


| Queen and 


another for a Felony or Treaſon, he may allo juſtily the 


Of Bail. 5 Book Il 


to have anſwered the end of the Law, and to have done all that can he 
reaſonably required of them: But how ſoever the Law may ſtand in n. 
tion to this Cale, it is certain, That if Perſons be bound by Reco i 
ſance, that J. §. ſhall appear in the King's Bench the firſt Day of la 
Term, to anſwer to ſuch an Information againſt him, and nor depart 
till he ſhall be diſcharged by the Court, and afterwards the Attorne 
General enter a Nolle proſequi as to that Information, and exhibir ano 
on which the Defendant is convicted, and refuſes to appear in Cour 
after perſonal Notice, the Recogniſance is forfeited ; for being expr 
that the Party ſhall not depart till he be diſcharged by the Cour, i 
cannot be ſatisſy d unleſs he be forth-coming, and ready to anſwer to aj 
other Information exhibited againſt him whilſt he continues not dilcharp 
| ed, as much as to that which he was particularly bound to anſwer ty 

But in ſuch Caſe it ſeems, That the Recogniſance ſhall not be forfeite 

by the Party's not appearing in Court the firſt Day of every Term, aft 

he hath pleaded to the Information, as it may be before he hath pleaded, 


£ by | 
CHAP. XVI. Bog 
ale: 
Of Commitments. har 
AS t 
ND now I am to conſider in what Caſes, and in what Menne, 
Offenders are to be committed, for the better Underſtanding , 
whereof, I ſhall examine, 2 
1. What kind. of Offenders are to be committed. ; 
2. By whom "Ce 12. 
3. Lo what Priſo n. 3 Kin 
4. What is to be done previous to their Commitment. fal 
5. What ought to be the Form of it. Liet 
6. At whoſe Charges they are to be ſent to Priſon. ner 
7. To what Court the Commitment is to be certified. | Ay 
8. By what means the Party may be diſcharged from ſuch Comm ſaid 
Sect. 1. As to the firſt Point, There is no Doubt but that hl 2 
apprehended for Offences which are not bailable; and alſo all 174 0 
neglect to offer Bail for Offences which are bailable, muſt ena 
mitted. 2 i ir 1 
„Sec. 2. And it is ſaid, That whereſoever a Juſtice of Peace *** * 
2, powered by any Statute to bind a Perſon over, or to cauſe _ ** ö al 
a certain thing, and ſuch Perſon being in his Preſence ſhall reiv 60 6 
bound, or to do ſuch 2 the — may commit him to the 1 
-17. to remain there till he ſhall comply. | are 
Sect. 3. As to the ſecond Point, viz. by whom ſuch a ; Pe 
to be committed, it ſeems to be agreed by all the Old? 25 ” eſtn * 
whereſoever a Conſtable, or private Perſon, may Ju ity _ ding a f 


855 


Chap. 16. Of Commitments. | 117 


doing him to the common Gaol, and that every Private Perſon has 
| * Authority in caſes of this kind as the Sheriff, or any other Of- 

ter, and may juſtify ſuch Impriſonment by his * own Authority, bur *s ty 4 
not by the Command of another. But b inaſmuch as it is certain, That 7 Fc. 
a Perſon lawfully making ſuch an Arreſt may juſtify bringing the Party Imprif. 8. 
to the Conſtable, in order to be carried by him before a Juſtice of Peace: # * of 
nd inaſmuch as the Statutes of 1 & 2 Ph. & M. 13. and 2 &3 Ph. & 10 Ed. 4. 


#f. 10, which direct in what manner Perſons brought before a Juſtice of 17. b. 


0 : AP 0 be; Ii. P. c. 91, 
rel Peace for Felony ſhall be examined by him in order to their being com- ,. 


mitted or bailed, ſeem clearly to ſuppoſe, That all ſuch Perſons are to 


„ 

any be brought before ſuch Juſtice for ſuch purpole ; and inaſmuch as the 
aps Sarute of 31 Car. 2. commonly called the Habeas Corpus Act, ſeems to 
to ſuppole, That all Perſons who are commirted to Priſon, are there de- 


rained by Vertue of ſome Warrant in Writing, which ſeems to be intend- 
od of a Commitment by ſome Magiſtrate ; and the conſtant Tenour of 
the late Books, Practice and Opinions, are agreeable hereto : Ir is cer- 1952 Cor, 
ainly moſt adviſable at this Day, for any Private Perſon who arreſts Halt cep. 118. 
| another for Felony, to cauſe him to be brought as ſoon as conveniently he 
| may, before ſome Juſtice of Peace, that he may be committed or bailed 

by him. | | | 
Hef. 4. But it is certain, © That the Privy Council, or any one or « ; And 298. 
tio of them, or a Secretary of State, may lawfully commit Perſons for Pm. 555. 


| Treaſon, and for other Offences againſt the State, as in all Ages they e 

bare done. | | | 71. | 

g Sir Willlam 

| | ; 3 : | ; | Wyndharmn's 

As to the third Point, viz. To what Priſon ſuch Offenders are to be , Trin. 

committed, I ſhall obſerve, 2 Georg, 

net, 5 Sal. 347. 

ant 1. That the Priſon ought to be in the Realm of EA. 


2. That regularly it ought to be a Common Frilon. 


Het. 5. As to the firſt of theſe Particulars, it is enacted by 31 Ci. +. 
12. That no Subject of this Realm, being an Inhabitant, or Reftans © (6 
kingdom of England, Dominion of Wales, or Town of Berwick upon T4, 
ſhall or may be ſent Priſoner into Scotland, Ireland, Jerſey, Guernſey, i'an- 
gier, or into Parts, Garriſons, Iſlands, or Places beyond the Seas, which then 
dere, or at any time hereafter ſhould be, within or without the Dominions of his 
Majeſty, his Heirs or Succtſſors; and that every ſuch Impriſonment is by the 
ſaid Statute enacted and adjudged to be illegal, and that every Subject ſo impri- 
ſend, hall have an Act ion of Falſe Impriſoument, &c. and recover treble (offs, 
4s 10 leſs Damages than five Hundred Pounds againſt the Perſon making ſuch 
Warrant, who ſhall alſo incur a Præmunire. 

Sk. 6. As to the ſecond of the above-mentioned Particulars, It is 
enacted by 14 Ed 3. 10. as followeth, In the right of the Gaols which were 
wont to be in ward of the Sherifis, and annexed to their Bailiwicks ; it is aſ- 
ſented and accoraed, That they ſhall be rejoined to the Sheriffs, and the Sheriffs 
5 al have the Cuſtody of the ſame Gaols, as before this time they were wont to 

ab and they ſhall put in ſuch Under-keepers for whom they will anſwer. And 
_ is confirmed by 19 H. 7. chap. 10. Alſo it is recited by 5 H. 4. 10. 
Fac _ Conſtables of Caſtles, within the Realm, being aſſigned Fuſtices of 
1 ) the King's Commiſſion, had by colour of ſuch Commiſſion, uſed to take 
1 Nor they Lore evil Will, and impriſon them within the ſaid Caſtles, 
_ lad made Fine and Ranſom with the ſaid Conſtables for their Delive- 

*. And thereupon it is enacted, That none be impriſoned by any Juſtice of 
Hh | | the 
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Gal put in vriting within tro Days after the ſaid Examination, and the ſame 

bal certify in ſuch Manner and Form, and at ſuch Time, as they ſhould and 

* bt to de, if ſuch Priſoner, ſo committed or ſent to Ward, had been bailed, or 
it to Mainprize, upon ſuch Pain as in 1 & 2 Ph. & M. 13. ts limited and ap- See Chap. 18 
vinted, for not taking or not certifying ſuch Examinations, &c. And it is far- Sec. 60. 
ber enafed, That the ſaid Fuſtices ſhall bave Authority to bind all ſuch Ly 
Necconiſance or Obligation, as do declare any thing material to prove the ſaid 
Masſlavghter, or Felony, to appear at the next General Gaol- Delivery to be holden 

within the County, City, or Town Corporate, where the Trial of the ſaid Man- 

wehter, or Felony, ſhall be, then and there to give Evidence againſt the Par- 

iy; and that the ſaid Fuſtices Jhall certify the ſaid Bonds taken before them, in 

like manner as they ought to certify the Bonds mentioned in the ſaid former 


. dect. f 2. It ſeems that a Juſtice of Peace ought not to detain a Pri- Cro. E. 829, 
< ſonet by Vertue of this Statute, in order to examine him, any longer 330. 
” than is neceſſary for ſuch Purpoſe, for which it is ſaid, That the ſpace of 


three Days is a reaſonable time. 


IK | | 5 a 
he As to the fifch Point, viz. What ought to be the Form of a Commitment, 
the following Rules are to be obſerved. 

nd 3 5 | 
nr Heal. 13. 1. It muſt be in Writing, under the Hand and Seal of the > 16. 52, 
is [Perſon by whom it is made, and expraſſing his Office, or Authority, 55% _ 
1 and the Time and Place at which it is made, and muſt be directed to H. F. E. 9, 
5 the Gaoler, or the Keeper of the Priſon. 3 : 
a Seck. 14. 2. It may be made either in the Name of the King, and Dalt.cap.125. 
90 only teſted by the Perſon who makes it, or it may be made by ſuch 

Felon in his own Name. | | 


Heck. 15. 3. It may command the © Gaoler to Mp the Party in ſafe Sir Willi 
and cloſe Cuſtody ; for if every Gaoler be bound b by the Law to keep wk of e 
bis Priſoner in ſuch Cuſtody; ſurely it can be no fault in a Mittimus to 3 


8 Trin. 2. 
command him ſo to do. Georg. 


0d. 16, 4. It ought to ſer forth the Crime alledged againſt the Par- | 8.0. 700- 
ty with convenient © Certainty, whether the Commitment be by the Pri- Be ark 
\y © Council, or any other Authority; otherwiſe the Officer © is not © HP. C. 9 
puniſhable, by reaſon of ſuch Mittimus, for ſuffering the Party to eſcape : _ _—_— 
And the Court, before whom he is removed by Habeas Corpus, ought to 591. 
lilcharge or bail him: And this doth not only hold where f no Cauſe at 16 Cir. 1. 


alis expreſſed in the Commitment, but alſo where it it ſo looſely ſer C4 C 


91. Cro. Car. 
adl; | forth, char the Court cannot adjudge whether it were a reaſonable 133, 507, 
the ound of Impriſoament; as 8 where one was committed for manifold 579, 593, 


2 And 298 
mumacy to the High Commiſſion-Court, or for h refuſing to anſwer Contra ig 


ſ gore them to certain Articles, or i for inſolent Behaviour and Words « Ro. Re. 
Poken at the Council-Table, Gc. And it is holden by Sir k Edward + 


n. e, in bis ſecond Inſtitute, That a Commitment for High Treaſon, or Ch. 15. Sect. 
wed "My in general, without ſhewing the Species of the Offence, is not 15 3333 
Ke. E Fes in ! another part of the ſame Book, ſuch general Commit- H. FP. C. 199. 
ne- lem to be allowed by him to be good: And there are Precedents Infra. cap. 
Ph > mmirments tor Felony in general, in good m Authors. And n it hath þ/; 40 

| : rclolved, That Commitments for High Treaſon in general are * Cro. Car. 
94 0 79, , 
0 3 $79, 793 


| | : : 22 507. | 

. Palmer, 558.  Þ 1 Rol. Rep. 245. h 1 Rol. Rep. 220, 245. i Cro. Car. hana 
5 2 Inſt. 591. 5 Mod. 85. 2 Inſt. 52. m Crompt. 233, b. Dalt. cap. 125, 133, 579. 
eb. 305. Palmer, 558, Sir William Wyndham's Caſe, Trin. 2 Georg. n x Sid. 79. 
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ſatisfy and pay the Charges of ſuch his or their conveying or ſending to th: ſs 
—_ the rams to 14 by four of the honeſt Inhabitants f fle 15 
riſh or Tything where ſuch Goods or Chattels ſhall remain and be, and the Oe 
of the Money which ſhall be made thereof, to be delivered to the Party te ni 
the ſaid Goods ſhall belong, OT. FE 

Sect. 20. And it is farther enacted, That if the ſais Perſons ſhil ni 


have, or be known to have, any Goods or Chattels, which may le ſold for the Pur 


poſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſment ſhall be ma 


by the Conſtables and Church-Wardens, and two or three other the bone Inhii 


120 Ch 

Seck. 17. F. It is ſaſe to ſer forth, That the Party is charged uy 
* Sic Willi. Oath; but this is not neceſſary, for it hath been * reſolved, That 2 Com. 8 
pm za mitment for Treaſon, or for Suſpicion of it, without ſetting forth wn mitn 
T:in. 2.Geor, particular Accuſation, or Ground of the Suſpicion, is good. ; rf, 
D. It. cp. 125 Seck. 18. 6. Every ſuch Mittimus ought to have a lawful Conch. keep 
* *33- ſion, ® viz. Thar the Party be ſafely kept till he be delivered by Ly | Prij 
2 Inſt. 52, or by order of Law, or by due Courſe of Law ; or that he be key: ji Cauſe 
Palm. 558, farther © Order, (which ſhall be intended of the Order of Law) or to te a) 
„ 52, like Effect. And if the Party be committed only for want of Bail, | a 
591. ſeems d ro be a good Concluſion of the Commitment, That he be key "gs 
8 wo 27, till he find Bail. But a Commitment, © till the Perſon who makes it fu fei! 
b.. take further Order, ſeems not to be good. And it ſeems, I hat the Party " 
Dalr.cap.124. committed by ſuch, or any other irregular Mittimus, may be bailed, der 
e Sect, 19. As to the ſixth Point, viz. At whoſe Charge Offenders ar legal 
Cor. 558. to be ſent to Priſon, it is enacted by 3 Fac. 1. 10. That cory Polſon u by i 
* 6 Mod. 73, Perſons, that ſhall be committed to the common or nſual Gil within am Can | the | 
2 Pnſt. 52, 9 Liberty within this Realm, by any Juſtice or Juſtices of the Peace, fi n by t 
591. Offence or Miſdemeanour, having Means or Ability thereunto, ſhall bear tle PP 
3 oP. own reaſonaile Charges, for ſo conveying or ſending them to the ſaid Gul, mt ith 
1 Lev. 230. the Charges alſo of ſuch as ſhall be appointed to guard them to ſuch Gaol, and ſil ra 
Cro. Car. fo guard them thither. Aud if any ſuch Perſon or Perſons ſo to be commit, 4 
3 Bulſt. ſhall refuſe at the time of their Commitment and ſending to the ſaid Gatl, . n : 
48, 49- defray the ſaid Charges, or ſhall not then pay or bear the fame, that thin ful Ne 
I yo Rep. Juſtice or Juſtices of the Peace, ſhall and may by Writing under his or their Hu . 
1 95 and Seal, or Hands and Seals, give Warrant to the Conſtable or Confta'ts 3 
the Hundred, or Conſtable or Tythingman of the Tything, or Townſvip vin: * 
ſuch Perſon or Perſons (hall be dwelling and inhabit, . or from whence he a th) . 

all be committed, m where he or they ſhall have any Goods within the Cum 

or Liberty, to ſell ſuch, and ſo much of the Goods and Chattels of th i 
Perſons, as by the Diſcretion of the ſaid Fuſtice, or Juſtices of the Peat, . — 


10 

tants of the Pariſh, or Tything, where ſuch Offenders ſhall be taken or A, 3 

ed, the ſaid Taxation being allowed under the Hand of one or more 7 75 1 

| Juſtices of the Peace, if there be ſuch Conſtables or Church-Wardens ther ; | l 
: biting ; and in default of them, by four of the principal Inhabitants of 5 tt: 
Pariſh, Townſhip or Tything, where ſuch Offenders ſhall be taken or f : fie 

And if any ſo aſſeſſed ſhall refuſe to pay their ſaid Taxation, then the J mi 

Juſtices of Peace by whom the ſaid Offenders ſhall be committed to ro 4 

Fuſtice of. Peace near adjoining, ſhall and may give Warrant 45 aforeſaid, . 


oll;a, 2 
Conſtable, Tythingman, or other Officer there, to diſtrain the Goods of 2 þ oi . | 
which ſhall refuſe to pay the ſame, and to ſell the ſame 3 and that ſuc a 8 
Perſons ſo authoriſed, ſhall have full Power ſo to diftrain, and by App iy of i hip] 
four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſuficrent _ 2 [axe for 
Gooas and Chattels of the ſaid Perſon fo refuſing, for the levying of fy ſame TIL ſo 
ation; and if any Overplus of the Money come by the Sale thereof, . bee 
delivered to the Owner. | $1, pol 


1 


Chap. 16. Of Commitments, - '1St 
52. 21. As to the ſeventh Point, viz. To what Court ſuch, Com- 
nitments are to be certified, ir is enacted by 3 H. 7. 3. That every She. 
riff, Bailiff of Franchiſe, and every other Perſon, having Authority or Power of 
keeping of Gaol, or of Priſeners for Felony, do certify the Names of every ſuch 
| Priſoner in their keeping, and of every Priſoner to them committed for any ſuch 
Cane, at the next general Gaol-Delivery, in every County or Franchiſe where 
any ſuch Gaol ſhall be, there to be Calender'd before the Fuſtices of the Delive- 
rance of the ſame Gaol, whereby they may, 4s well, for the King as for the Party, 
proceed. to make Deliverance f ſuch Priſoners according to Law, on pain to for- 
fei to the King for every Defanlt there recorded, one hundred Shillings. ; 
SB. 22. As to the eighth Point, vis. By what means à Perſon un- 
der ſuch a Commitment may be diſcharged, It ſeems, That a Perſen 
legally committed for a Crime, certainly appearing to have been done Keilw. 34. 
by ſome one or other, cannot be lawfully diſcharged by any one but by Frogs 9, 
the King, till he be acquitted on his Trial, or have an Ignoramus found II. p. C. c4. 
by the Grand Jury, or none to proſecute him, on a Proclamation for that 93. 
purpoſe by the Juſtices of Gaol-Delivery. But if a Perſon be committed 
on a bare Suſpicion, without any Appeal or Indictment, for a ſuppoſed 
| Crime, where afterwards it appears that there was none, as for the Mur- K. 7 
det ol a Perſon thought to be dead, who afterwards is found to be alive; 14 p. C. 18% 
it hath been holden, That he may be ſafely diſmiſſed without any fat- 11%, 114. 
thet Proceeding, for that he who ſuſſers him to eſcape is properly puniſh- 
able only as an Acceſſary to his ſuppoſed Offence; and it is impoſſible 
that there ſhould be an Acceſſary where there can be no Principal; and 
it would be hard to puniſh one for a Contempr, in diſregarding a Com- 
mitment founded on a Suſpicion, appearing in ſo unconteſted a Manner 
to be ground leſs. 
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V Hindrances in bringing Offenders to publick 
r 


AVING ſhewn in what Mannet Criminals are to be arreſted, 
bailed or committed, I am now to conſider in what Manner they 
and their Alliſtants are puniſhable for an Hindrance in bringing them to 
Publick Juſtice, And in order hereto 1 ſhall examine, 
IS WY” H. P. c. 
1. How far they are puniſhable fot an Offence of this kind, before 116. 


„bd mage. 3 
{ſe 2, How far after an Arreſt. Crompt. 
1/84 X 8 | 5 | 15 77 

; 2 o : » Rs : 3 4 6 — . 
7 10 1 1. As to the firſt Point, It is à certainly an Offence of à vety . julliee 
1 (id Nature, to oppoſe one who lawfully endeavours to arreſt another of Peace. 


CG, or Felony. And ſome Þ have ſaid, Thar the Perſon who Ce 

8 an Arreſt for Treaſon, whereof he knows the Patty to have HH. P. C. 116. 
— "ty, is thereby guilty of the Treaſon; and that he who ſo op- Fitz. Coren. 
an Arreſt for Felony, is an Acceſſory to the Felony, And if it be 3 fag. 2 


11 A ge- 


& Y 12 
B's 
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„H. P C. a general a Rule, That whoever knowing a Perſon to have commited WW 
lg > ee any ſuch Crime receives and comforts him, and endeavours to favour 4 
Moore, 8. aid him in the mate his Eſca pe, thereby becomes a Principal in the 
3 Caſe of Treaſon, and an Acceſſory in the Caſe of Felony, though k 
Letter k,. uſe no Force in giving ſuch Aſſiſtance to the Offender ; it ſeems (iran, 
| that he who ſo far takes part with him as to fight in his Defence fron 
Juſtice, ſhould not be at leaſt equally guilty. And therefore it ferm 
realonable to underſtand the Books above cited, which ſeem u 
_ contradict this Opinion, to intend no more than that it is not Felony 
in the Party himſelf, who is attacked in order to be arreſted, to (yr 
himſelf from the Arreſt by ſuch Reſiſtance. 

bS.P.L. 3. Sed. 2. Þ But if a Perſon, knowing another to have been guilty d 
ſuch a Crime, barely receive him, and permit him to eſcape, withou 
3. giving him any manner of Advice, Alliſtance or Encouragement in it, 
26 Aſl. 47. by directing him how to do it in the ſafeſt manner, or furniſhing him wi 
Money, Proviſions, or other Neceſſaries, it ſeems he is guilty of a hi 

_ Miſdemeanour only, but no capital Offence. 5 
H. P. C. 111, Sed. 3. Alſo it is certain, That the Party himſelf who flies from 
271. ſuch an Arreſt, is not thereby guilty of a capital Offence, but only li 
gs ble to forfeit his Goods, when ſuch Flight is found againſt him, in ſuc 
manner as hath been already ſhewn, Chap. 9. Sect. 51. and ſhall be al 

more fully conſidered hereafter. 5 5 
Sͤect. 4. How far a Vill, which ſuffers one who has been guilty d 
_ Homicide to eſcape, is liable to be amerced, hath been already fhewn, 

Chap. 12, Sed. 2, 3. To | . 
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Offcnces of this kind, after an Arreſt made, may be conſidered ins 
2 ; lation either, 


1. To the Party under ſuch an Arreſt. Or, 
2, To others. 5 8 


Such Offences by the Party himſelf are either without or wich Fore. 


Seck. 5. And firſt, As to ſuch Offences by the Party himſelf, view 
Force, which ſeem properly to come under the Notion of Eſcapes, © 


| | 8 
H. P. C. 108. js little remarkable in the Books; and therefore 1 ſhall cg . the 
2 Init. 589, with taking notice, That as all Perſons are bound to ſubmit them doy 
590. - dy to be juſtified by it; Mo. Ma 
to the Judgment of the Law, and to be ready to be) ich the La 
ever, in any Caſe, refuſes to undergo that Impriſonment whic puns 
thinks fir to put upon him, and frees himſelf from ic by any ail ty nar 
before ſuch time as he is delivered by due Courſe of Law, 1 15 FP ce 
ro Car. a high Contempt, punithable with Fine and Impriſonment. 16 b > 
oe be fo great a Crime for one not arrelted to fly, in order 22 bo 2 
elf from Impriſonment for a capital Offence, ſurely it 8 7 N 
1 Aſſ. pl. 6. as great a Crime, for one who is actually under the Culto y 8 4 
for any ſuch Crime, by any indirect means to free himſelf rom her v 
« S.P.C.31. ſome © have holden, That ſuch an Eſcape amounts bn T0 the 4 Book 
3 a. Opinion ſeems to be over ſevere, and not to be e by 8 
pl. 4. cited to prove it. - 
Fitz. Coron. | | 


149. 


CH Af. 


CHA P. XVIII. 
Of breaking Priſon. 


UCH Offences by the Party himſelf, accompanied with Force, 
come under the Notion of Priſon-breaches 3 which [I ſhall conſider, 


| 1, As they ſtand by the Common Law. 


2. On the Statute de frangentibus Priſonam, which was made in the firſt 
car of King Edward 2. 


dect. 1. And firſt as to Priſon-breaches, as they ſtood by the Com- 
mon Law; it ſeems the better Opinion, 4 That all ſuch Offences were Fe- = Bra&on, 
lonies, if the Party were lawfully in Priſon for any Cauſe whatſoever, 3 * 
wherher Criminal or Civil, and whether he were actually in the Walls of * OE I 
2 Priſon, or only in che Stocks, or in the Cuſtody of any Perſon who 8 P. C. zo. 
had lawfully arreſted him ; and it ſcems not to have been any way material 1 5 8 1 
whether the Priſon did belong to the King, or to the Lord of a Fran- Cote 
- chiſe; not only for that every Perſon who is under a lawful Impriſonment, 8 P. >, . 
| may properly enough be called the King's Priſoner; but alſo becauſe 1 5 
i is allowed, Þ That whoever breaks from any ſuch Impriſonment, ſince 1 H. 7. 6. 
the Statute de frangentibus Priſonam, is guilty of Felony : From whence pr RG 
it ſeems clearly to follow, That he mult have been in like manner guilty 1 o. £ 
| defore chat Statute, the Purport whereof is not to make any Offences Co. Car. 
elones which were not ſo before, but only to reſtrain ſome of thole *7” 


a . 2 Inſt. 589. 8 
Which were. And it © ſeems alſo to be clear, That the Confeſſion of ſuch » Vide infra. 


* fence before the Coroner is not traverſable by the Common Law ; 52 4 
ere Vhich is not altered as to this Point by the Statute. | OL”. % Y Sed. 
ſel SG. 2. And now I am to conſider theſe Offences, as they ſtand by 49. 

_ the laid St2ture, for the better underſtanding whereof I ſhall firtt ſer 

ho- dan the Words of the Stature, and then endeavour to ſhew in what 

40 ner they are to be underſtood; . 3 

ics, Heil. 3- And firſt, the Words of the Statute are as follows, De priſo- 2 Iaſt. 39. 
ol 85 * ſonam frangentikus, Dominus Rex vult & præcipit, quod nullus de | 
f i 0 qm priſonam fregerit, ſubeat judicium vitæ vel membrorum pro fracti- 

im- | Maran tantum, niſi cauſa, pro qua captus & impriſonatus fuerit, tale judi- 

call Wa ng at, f de illa ſecundum legem &. conſuetudinem terræ fuiſſet con- 

a hang.  emporibus preteritis aliter feri conſuevit. For the better under- 

1 being s of the Conſtruction whercof, 1 thall conſider the following 

(his , | | | 

00K 


aids. ſhall be ſaid to be a Priſon, within the meaning of this 


8 * — che Impriſonment ought to be well grounded. 


it Way be ſaid to be a breaking of Priſon. 
Oftence * Crime the Party ought to be impriſoned, to wake the 
ol breaking the Priſon. Felony, within the Intent of the Statute, 


F. Whether 


„Fitz. Coron. 


4210. 


2 Inſt. 589, 


590. 
H. P. C. 107. 


Dyer 99. pl. 
60. 
Cromp. 38, 


H. P. C. 109. 
Bio. Eſcape. 
29. | 
See Book 1. 
Chap. 28. 
Set. 11, 12. 
4 H. F. C. 
109. 
2 Inſt. 590. 
Dyer 99. pl. 
60. 


Cromp. 38. a. 
H. f. C. 


2 Leon. 166. 
f Vide Chap. 
16. Sec. 

12, 13, 14, 

15, 16. 


E Vide Supra 


Ch. 12. Se ct. 
8, 9, &e. 


h Bro. Eſcape. 
29. 
42 Aſl. Fo 


i Vide Supra. 
Ch. 12 & Ch. 


16. Sect. 3. 
* Vide 
5 Mad. 80. 


à Capias, awarded on an Indictment or Appeal againſt him, for a f 


i cord, which makes his Commitment lawful be he never 
© « Inſt. 590. 


will juſtify his Impriſonment, though he be neither indicted nor appeals, 


Of breaking Priſon. 


5. Whether the Offence of 


Bookl 


breaking Priſon can ever amount to Hh 


Cha 
Ip for 


Treaſon. | Wot in 
6. At what Time, and in what Manner, the Offender is to be hy. proug! 
ceeded againſt. | prcord 


7. In what Manner he is to be indicted. 
8, In what Manner thoſe are to be puniſhed for a Breach of Prifon 
who are within the Benefit of the Statute. ö 


gangel 
peace 
ht ſeen 
prilon 
gegula 
from | 
not ap 
perhaj 
by Sy. 
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Sect. 4. As to the firſt Point, vix. What ſhall be ſaid to be alf. 
ſon 4 Within the meaning of the Statute; it ſeems clear, That any lic 
whatſoever, wherein a Perſon under a lawful Arreſt for a ſuppoſed Crine 
is reſtrained of his Liberty, whether in the Stocks or Street, or in th 
common Gaol, or the Houſe of a Conſtable or private Perſon, ot th 
Priſon of the Ordinary, is properly a Priſon within the Statute; for ln = 
priſonment b is nothing elſe but a Reſtraint of Liberty. 

Sect. 5. As to the ſecond Point, viz. How far the Imprifonmen 
ought to be well grounded, it is clear, © That if a Perſon be taken upp 


poſed Treaſon, or Felony, he is within the Statute if he break the Pt 
ſon, whether any fuch Crime were in Truth committed by him or ay 
other Perſon, or not; for that there is an Accuſation againſt him on Rv 
ſo innocent, and 
the Proſecution never ſo groundleſs. : 

Sect. 6. Allo if an Innocent Perſon be committed by a lawful is 
timus on ſuch a Suſpicion of a Felony, actually done by ſome other, 4 


he is certainly d within the Statute if he break the Priſon, for that he vis 
legally in Cuſtody, and ought to have ſubmitted to it till he had ben 
diſcharged by due courſe of Law. : 


Seck. 7. Bur if no © Felony at all were done, and the Party be neit . 
indicted nor appealed, it ſeems clear, That no Mittimus for ſuch a lp 4 
poſed Crime will make him guilty within the Statute by breaking be i 1 
Priſon, for that his Impriſonment was unjuſtifiable. 5 | 00 

Secb. Alſo if a Felony were done, yet if there were no juſt Cauſe 0 72 
Suſpicion, either to arreſt or commit the Party, it ſeems clear, That! ! 
his Mittimus be not in ſuch Form f as the Law requires, his breaking 1 1 
the Priſon cannot be Felony, becauſe the Lawfulneſs of his impriot * 

ment in ſuch Caſe depends wholly on the Mittimus; which il it be N "a 
according to Law, the Impriſonment will have nothing to 1 þ 
But if the Party were taken up for ſuch ſtrong 8 Caules of SV ** bs 
as will be a good Juſtification both of his Arreſt and Commitment, *. Gr 
happen to be committed by an informal Warrant, it ſeems, 5 bu. Jef 
be probably argued, Thar it will be Felony h in him to break ar F the 
ion; for if by the ancient Common Law, any private Perſon © Tice 7% 
his own Authority, juſtify both an Arreſt and Commitment, wander 
ſon or Felony, on a reaſonable Cauſe of Suſpicion, as it Kone Pf Necell 35 
from the Tenor of all the old Books that he might; and if 8 ler 
ty of a Mittimus k from a Magiſtrate, depend rather on the n 4 al 
tled Practice of Juſtices of Peace than any direct Law, ic em F mabe ir 
to maintain that a Slip in want of Form of ſuch a Mittims, ſhou old L 
lawful for the Priſoner to break the Priſon, whereas by the wichou! we 
it would have been Felony in ſuch a Caſe to have broken 7 be cake! lg 
any ſuch Mittimus at all. And on the other ſide, if the Patt) v9 by 


. 


1 


* 
— 
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p for ſuch ſlight cauſes of Suſpicion of a Felony actually done, as will 

er in Strictnels juſtify the Arreſt, yet if the Juſtice before whom he is vide itte, 
ought think them of ſuch Weight as to require a Commitment, and do Sec. 14. 

decordingly ſend the Party to Gaol by a regular Mittimus, it ſeems very 

dangerous for him to break the Priſon; for the Practice of Juſtices of 

ace in making ſuch Commitments, being now grown into ſettled Law, 

kt ſeems reaſonable, that their Mittimus be a good Juſtification of the Im- 

pulonment which it commands, for a Crime within their Juriſdiction 

regularly brought before them ; from whence it follows, That to break 

Com luch Impriſonment muſt be unlawful. And therefore, ſince it doth. 

por appear, that there hath been any dire Reſolution of theſe Points, 

perhaps it may be reaſonable to underſtand what is more generally ſaid 

Iby S.r Ed Tard Coke, and Sir b Matthew Hale, in relation to this Matter, * 2 Toft. 591, 
according to the above · mentioned Diſtinctions. | _ P. C. 

As to the third Point, v/z. What ſhall be ſaid to be a breaking of Priſon, 

within the Meaning of this Statute, the following Rules are to be 


obletred. | 


Set. 8. 1. There muſt be an actual © Breaking; for every Indf&- © 2 12 590, 

£ . a "PE. - * 0 F - 
ment for this Offence, as a Felony, mult have the Words felonice fregit 8. p. C 11. 
priſmam, which ſeem neceſſarily to import the ule of ſome real Force or Letter A. 


Violence, and not ſuch only as may be implied by the Conſtruction of 


Mis Law, in any Act done in Contempt of it; and therefore, if without any 
r, 4 Obſtruction a Priſoner go out of the Priſon Doors, being opened by the 
aled, Content or Negligence of the Gaoler, or otherwiſe eſcape without uſing 
wm any kind of Force or Violence, he is guilty of a Miſdemeanour only, * Supra Sed. 
been dur not of a Felony, and the Gaoler is puniſhable.in ſuch manner as 5 
ſhall be ſer forth more at large in the next Chapter. 

ithet Hk. 9. 2. Such Breaking muſt be either by the Priſoner himſelf, 
ſup or by others through his Procurement, or at leaſt with his Privity ; 
the or if the Priſon be broken by others, without his Procurement or Con- 

| (ent, and he eſcape through the Breach ſo made, ir ſeems the better © *« 2 Inſt. 589. 
e 0 Opinion that he cannot be indicted for the Breaking, but only for the Fe 
ai | Eccape, | 5 5 | UTR Powe, E. 
go deck. 10. 3. Such Breaking muſt not be neceſſitated by an inevitable 3: Lerner B. 
fol accident, happening without any fault of the Priſoner ; as where f the 5 
not Falon is fired by Lightning, or otherwiſe, without his Privity, and he 1 H. ) 6. ». 
teals it open to ſave his Life. * 15 . 1. 
c100 Heck. 11. 4. It ſeems, That no Breach of Priſon will amount to Fe- pi com 8 
bu oy, unleſs the Priſoner eſcape; for if the Breaking of a Priſon by a > Inf. 590. 
may Tanger, in order to free the Priſoners who arc in it, be not Felony, un- H. P. C. 108. 
i cb the Priſoners go out of it, as it is ſaid s that it is not, it ſeems 4 for- ella. 6 8. 
e Thar ſuch a Breach by the Priſoner himſelf, who lies under ſo much 
13 longer a Temptation to it, cannot be Felony, unleſs he do eſcape. 


4s to the fourth Point, vis, For what Crime the Party muſt be impri- 
al $ 5 to make his breaking the Priſon Felony within the Meaning of 
mh ne Statute, the following Rules are to be obſerved. 


I. It is not material, whether the Offence for which he 


out Was ; : ; s ö 

12 0 rod were capital ar the time of this Stature, or were made 

i oo 1 Statutes; for ſince all Breaches of Priſon were Felonies H. P. C. 10g. 
om 


mon Law, which is reſtrained by the Statute in reſpect only 
K K 2 of 
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. 72 
0 r =, 


| 108, 219. 


126 


H. P. C. 

2 Inſt. 591. 
Pl. Com 
258, b. 401, 
3. 
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H. P. C. 110. 
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cult to maintain, That the Breaking of the Priſon on a Commitment far 


become capital, is highly puniſhable for his Contempt, by Fine and in. Vet ce 


Of breaking Priſon. Book. I. cha; 
of Impriſonment for Offences not capital; when an Offence becomes | ing of 
capital, it is as much out of the benefit of the Statute, as if it had . WG Cauſe « 
ways been {o. Fd anc 

Sect. 13. 2. The Offence for which the Party was impriſoned m WW though 


be a Capital one at the time of the Offence, and not become {uch by alter tl 
Matter lubſequent; as where * A. is committed to Priſon for a danzerou; BAR pcaring 
Wound given to B. and breaks the Priſon, and then B. dies: For though have e 
to ſome Intents ſuch Offence be eſteemed capital from the time of the [nion, | 
ficſt Act, yer inaſmuch as it was in Truth but a Treſpaſs at the time 9 | Set 
the breaking of the Priſon, and it was then uncertain whether it wou Priſon, 
ever become capital; and it becomes ſuch afterwards ab initio, by ici Crime 
only, for ſome {pecial Purpoſes, and Fictions of Law are never carrie] al jug 
farther than the Neceſſity of thoſe particular Caſes, which were the Cauſe of one 
of the inventing them doth require; they ſhall never be conſtrued tos os be: 
empt a Perſon from the Advantage of a beneficial Law made in Fayour of it did 
Life, who is clearly within the Letter, and doth not plainly appear ty conſtri 
be out of the Meaning of it. However, it ſeems certain, That (uch an comes 
Offender breaking Priſon, while it is uncertain whether his Offence wil View ( 


priſonment, Ge. the St 


Seck. 14. 3. If the Party be only arreſted for, and in his Mittimu chat of Pri 


ed with a Crime which does not require judgment of Life or Member Patty 
as Petit Larceny, or Homicide ſe defendendo, or by Miſadventute, and | Conll 
the Offence, in Truth, be no greater than the Mittimus doth ſuppoſe itt [by be 
be, it is clear, from the expreſs Words of the Statute, That a Breaking Mar | 
of the Priſon cannot amount to Felony. And if the Offence for whic imagi 
the Party is committed, be ſuppoſed in the Mittimus to be of ſuch a N. to be 
ture as requires a capital Judgment, yet if in the Event it be found to be . 
of an inferior Nature, and not to require ſuch a Judgment, it ſeems dift- can b 


| much 


it can be Felony; for the Words of the Statute are, Nift cauſs pro fn 1 
captus & impriſonatus fuerit, tale judicium requirit; and here it appeats, That Up 
the Offence, which is the Cauſe of his Impriſonment, doth not requie ; 


ſuch a Judgment; and it is hard to ſay, That a Miſtake of the Now 8 0 
of the Crime, by the Perſon who makes the Arreſt or Mittimus, * 4 
ſo far prejudice the Party, as to make his Eſcape amount to Felon) 7 15 
reaſon of ſuch Miſtake, which otherwiſe would have been but a er bus 
Allo it ſeems to be agreed, That if a Perſon be committed for a apes am 
Felony, where no Felony hath been done, he is not guilty of Felony 
breaking the Priſon ; from whence it clearly appears, That in chat 0 
the Law doth not ſo far regard the Charge contained in the re 
where there is no good Ground to ſupport it, as in reſpect thereo Ck 
clude the Party from the Benefit of the Statute ; and yet in By n 
the Party is as much accuſed of a capital Offence as in the f de 
queſtion; ſo that it is clear, That the Law doth not ſo much te ch 
Hainouſneſs of the Charge againſt the Party, as of the very per nk 
is the ſubject of the Charge: And this will farther appear if i ; pa 
dered, That the Accuſation cannot be ſaid to be the Cauſe which eq; 


Judgment of Life or Member, but the Offence which ſupports the Accu: 


: k — (Cauic 
ſation; and if there be no ſuch Offence, there is, in Truth, nos 


which requires ſuch a Judgment. On the other (ide, If the * 
which was the Cauſe of the Commitment, be in Truth of _ 25 * 
as requires a capital Judgment, but in the Mitiimus be ſuppole 1 Gs 
an inferior Degree; it may probably be argued, Thar the Part) 105 


3 — 
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ing of the Priſon is Felony within the meaning of the Statute; for the 


ed and committed, and that does in Truth require Judgment of Life, 
though the Nature of it be miſtaken in the Mittimus, which does no way 
alter the Judgment of Law in relation to the Guilt of it. But there ap- 
pearing no expreſs Reſolution of theſe Points, and the © Authors who 
have expounded this Statute ſeeming rather to incline to a different Opi- 
nion, I ſhall leave theſe Matters to the Judgment of the Reader. 


Priſon, were under an Accuſation only, or actually attainted of the 
Crime charged againſt him; and yet the Words of the Statute are fi cauſa 
[tale judicium requirit : And it cannot be properly ſaid, That the Offence 
of one attainted doth require ſuch a Judgment, (for that there ought not 


it did require it; and it is a ſettled Rule, that all Statutes are to be 
conſtrued ſtrictly in Favour of Life, and that no parallel Cafe, which 


view of ir, unleſs it can be brought within the Meaning of the Words: 
Vet conſidering that the manifeſt Purport and Meaning of the Words of 
the Statute taken all together, is no more than this, That the Breakin 


[Party was in Priſon be alſo a capital Offence ; and it is frequent, in the 
Conſttuction of Penal Laws, to bring Perſons within the Purview of them 
by being within the meaning of the Words, though not in ſtrict Gram - 


8 mat properly within the very Letter; and it would be extreamly harſh to 
I imagine, that the Makers of the Statute could intend a greater Favour 
1 to Perlons appearing to be guilty, and actually under the Condemna- 
he tion of the Law, than to Perſons under an Accuſation only: There 
l. can be no Doubt, but that Perſons attainted, breaking Priſon, are as 
x 


much guilty within the Mcaning of the above-mentioned Exception as 
any othets. | | 


dad. 16. As to the fifth Point, vis. Whether the Offence of break- 


ie ing Priſon can ever amount to High Treaſon ; it ſeems clear, That a Per- 
a lon committed for High Treaſon becomes guilty of Felony only, and 


not of High Treaſon, by breaking the Priſon and eſcaping ſingly, with- 


by our letting out any other Priſoner ; for that no Offence is to be conſtru- 
18 | « High Treaſon, which is not either within the Purview of 25 Ed. 3. or of 
led | ome lublequent Statute relating to Treaſon ; bur if other Perſons com- 
fo aittzd alſo for High Treaſon eſcape together with him, and his inten- 
al? don in breaking the Priſon were to favour their Eſcape as well as his 
1s, , he ſeems to be guilty of High Treaſon in reſpect of their Eſcape, 
exe that there are no Acceſſories in High Treaſon ; and ſuch Aſſiſtance 
al blen to Perſons committed for Felony, will make him who gives it an 
ay acceſſory to the Felony, and by the ſame reaſon a Principal in the Calc 
rc e High Treaſon, But this Offence coming more properly under the 
ich uon of Reſcous than of the breaking of Priſon, ſhall be more ſully 
alt fnldered in the Chapter concerning Reſcous, 
ry * . 17. As to the ſixth Point, vis. At what Time and in what 
by cr the Offender is to be proceeded againſt, it is ſaid, That he may 
oy n for this Offence before he be convicted of the Crime for 
= Tp 8 8 impriſoned; for that it is not material whether he were 
_ 8 ch Crime or not, neither is he puniſhable as an Accellor 
rg bert thercof, but as a principal Offender in reſpect of the Breach of 


Prifon 


W Cauſe of his Arreſt and Commitment is the Fact for which he was arreſt- 


Seck. 15. 4. It is not material, Whether the Party who breaks his 


to be a ſecond Judgment againſt one already condemned) but only that 


comes within the ſame Miſchief, ſhall be conſtrued to be within the Pur- 


of Priſon ſhall not be a capital Offence, unleſs the Crime for which the 


See Book 1 
Ch. 32. Seck. 
25 3, ++ | 
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Letter F. 
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y H. P. C. 410, 


116. 
2 Inſt. 592. 


S Of breaking Priſon. Book I 
Priſon it ſelf; on which account this Caſe differs from that of a he 
cous or voluntary Eſcape, as ſhall be ſhewn more at large in the fl. 


. lowing Chapters. 
cn xg S:F. 18. It ſeems clear, That the Sheriff's Return of a Breach d 
1 H. 76. Priſon, is not a ſufficient Ground to arraign the Priſoner for it, unl:l; hy 
pl. 2. be alſo indicted. 


Sect. 19. As to the ſeventh Point, wiz. In what Manner an Offn 
der is to be indicted for a Breach of Priſon, it is certain, That every 
H. P. C. og. Indictment of this kind, to bring the Offender within the Intention of 
Fay vs the Statute, muſt ſpecially ſer forth his Caſe in ſuch a manner that it my 
ments, 18. appear that he was lawfully in Priſon, and for ſuch a Crime as requires Judp 
ment of Life or Member; and that it is not ſufficient to ſay in genen 
Quod felonice fregit priſonam. And it ſeems, That the ſame Rules whit, 
are required for an Indictment of an Eſcape, ſet forth at large in tl: 
—_ Chapter, are generally to be obſerved in Indictments of breaking 

Priſon. 5 
Sect. 20. As to the eighth Point, viz. In what manner thoſe ar 
to be puniſhed who are within the Benefit of the Statute, by being 
freed from that ſevere Judgment for the Breach of Priſon, to which by 
Book 1 Ch. the Common Law they would have been liable: There ſeems to be w 
20. Sea. 1. Doubt, but that whoever breaks from any lawful Impriſonment 1s {tl 
Ch. 59 Sc&. puniſhable as for a High Miſpriſion by Fine and Impriſonment ; for tha 
Ii P. C116, every capital Offence doth include in it a Miſpriſion, and may be pr 
S. P. C. 35. ceeded againſt as ſuch only, if the King pleaſe; and it cannot be thought 
1 the Meaning of the Statute in ordaining, That ſuch Offences ſhall nx 
be puniſhed as capital ones, to intend, That they ſhall not be punilts 
at all. ; | | 1 05 | | 


CHAT MX 
Of Eſcapes ſuffered by Officers. 


{ TAVING ſhewn in the precedent Chapters, how far Oy 
H himſelf, under a lawful Arreſt for a Crime charged 2g ichen 
N is puniſhable for unlawfully freeing himſelf from ſuch Arreſt, w in (06 
waiting for his Deliverance by due Courſe of Law, 1 ſhall 968 An 
_ ſecond Place, conſider Offences of this Kind in Relation to one: 


1. Such as are without Force. 
2. Such as are accompanicd with Force. 


| | 3 whicli 
Such Offences, without Force, come under the Notion of Eſcapes 
are either, 


1. By Officers. Or, | 
2. By Private Perſons. 


arty 
him, 
holt 
the 
And 


nich 


\« to Eſcapes ſuffered by Officers, I ſhall endeavour to ſhew the follow- 


| Crime, fo m 


hap. 19. Of Eſcapes ſuffer d by Officers, 129 


ing Particulars. * 


1. What ſhall be judged an Eſcape. 
2. Where ſuch Eſcape is to be eſtcemed voluntary, and where negli- 


gent. 

. Where the Priſoner may be te- taken after an Eſcape. | 
4. Whether the Eſcape is excuſed by ſuch a Re-raking ; or by killing 
hc Priſoner if he cannot be re- taken. 
| s, In what Manner the Officer ſuffering an Eſcape is to be indicted. 

6. How an Eſcape is to be tried and adjud ed. . 
J. How a voluntary Eſcape is to be puniſhed. 

d. How a negligent one. 


1 to the firſt Point, viz. What ſhall be adjudged an Eſcape, the fol 


lowing Rules are to be obſerved. 


| $:4. 1. I. There muſt be an actual Arreſt, and therefore, If à an Of- en 76. 
ficer, having a Warrant to arreſt a Man, ſee him ſhur up in a Houle, 9H. 4.1. 

land challenge him as his Priſoner, but never actually have him in his 27 All. 

Cuſtody, and the Party get free, the Officer cannot be charged with an 1 
Flea 835 | 88 * Coron, 
$:3, 2. II. As there muſt be an actual Arreſt, ſuch Arreſt muſt b Bro. Eſcape, 
allo be juſtifiable, for if it be either for a ſuppoſed Crime, where no þ;.. Coron 
ſuch Crime was committed, and the Party neither indicted nor appealed, 224. OE 
or for ſuch a ſlight Suſpicion of an actual Crime, aud by ſuch an irre- 42 Aff pl. 5. 
pular Mittimus as will neither juſtify the Arreſt nor Impriſonment, the I 
Officer is not guilty of an Eſcape by ſuffering the Priſoner to go at? Mod. 414, 
inge: And ir ſeems to be a good general Rule, That where-ever an Ent 
| Impriſonment is ſo far irregular, that it will be no Offence in the Pri- 1 168 
| loner to break from it by Force, it can be no Offence in the Officer to ScgCh. 18 ; 
luffer him to eſcape. 5 . 5, 6, 

| S. 3. III. As the Impriſonment muſt be juſtifiable, ſo muſt it be a 3 
| Ul for a Criminal Matter; and ſome © are ſaid to have holden, That no 246. m 
Eicape is criminal, but where the Commitment is for Felony. However S. P. C. 33. 


it is certain, That the Eſcape of one committed for Petit Larceny d on- pics Cord 


, is criminal; and it ſeems moſt agreeable to the general Reaſon of 430, 431. 


| N Law, That the Eſcape of a Perſon committed for any other Crime F & 2 * 
eee ſhould alſo be criminal. For ſurely, where · ever the publick eng 
. ce requires, That a Perſon be committed for a Crime; it likewiſe - 
equires, That he be ſafely kept under ſuch Commitment, and conſe- 
** may «rgaſonably demand publick Satisfaction from the Officer 

hole Cuſtody he is committed, if he neglect to keep him as he 


bought. 


Seel. 4. IV. As the Impriſonment muſt be juſtifiable, and for ſome 


4 uſt its Continuance, at the time of the Eſcape, be ground- 

Crime . 8 Satisfaction which the publick Juſtice demands from ſuch 

© we or if a Priſoner be acquitted, © and detained only for his Fees, « Bro. Eſcape 

es 2 be criminal to ſuffer him ro eſcape, though the Judgment 5 

3 he be diſcharged paying his Fees ; fo that till they be 5. P. C. 
the firſt Impriſonment continued lawful, as before; for inalmuch Letter P. 


as he; 8 
he is detained, not as a Criminal, but only as a Debtor, his Eſcape 
more criminal than that of any other Debtor; yet if a Perſon 
of a Crime, be condemned to Impriſonment for à certain Time, 
| F. 1 | an 


cannot be 
convicted 


130 


See Fitz. Co. and alſo till he pay his Fees, and he eſcape after ſuch time is cl, 


ron. 430. 
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*.25 Ed. 3. 
39. pl. 22. 
H. P. C. 113. 
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e Fitz. Coro. 
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11, 12. 

f Bro. Eſcap. 
38, 50. 

2 H. 4 15. 
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Fitz. Coron. 
242, 316. 
but 27 Aſſ. 
54. and Bro. 
Eſczpe, 24. 
ſeem contrary. 
6 Fitz. Coro. 


20 37, 
Letters G. 
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Vide 23 ll. 
. | 
h Bro. Eſcap. 
10, J2, 52, 
6H 7.11.b. 
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ioH 7. 25. 
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SGaoler will be the only Sufferer by the Eſcape, and it will be hard to puniſh 


ſight of the Priſoner, and afterwards re-take him, he ſeems in ſiridne) 
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| 
without paying them, perhaps ſuch Eſcape may be criminal, ft 


it was part of the Puniſhment, that the Impriſonment be continued ul 
the Fees ſhould be paid; but it ſeems, that this is to be intended wher 
the Fees are due to others as well as to the Gaoler, for otherwiſe th: 


which | 
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him for ſuffering an Injury to himſelf only, in the Non. payment of: 
Debt in his Power to releaſe. „„ 

Sect. 5. V. It is an Eſcape, in ſome Caſes, to ſuffer a priſonet w 
have greater Liberty than by the Law he ought to have; as to adni 
a Perſon to bail. who by Law ought not to be bailed, but to be key 
in cloſe Cuſtody ; or to permit b a Priſoner to go out of the Limits d 
the Priſon: Yet ſome © ſeem to have holden, That in this laſt Caſe i 
ſhall not be adjudged an Eſcape, unleſs the Priſoner be found to har i 
had an Intention to eſcape ; but it will be difficult to maintain, That 
_ Offence of the Gaoler can depend on the Intention of the hi. 
oner. : 
Seck. 6. VI. If 4 the Gaoler fo cloſely purſue the Priſoner, who fie 
from him, that he re-take him without loſing ſight of him, the Lin 
looks on the Priſoner fo far in his Power all the time, as not to acjudg: 
ſuch a Flight to amount at all ro an Eſcape: But if the Gaoler ouce lo 


to be guilty of an Eſcape; and 4 fortiori therefore, © if he kill him inte 
Purſuit, he is in like manner Guilty, though he never loſt ſight ol him, 
and could not otherwiſe take him, not only becauſe the King | 
the Benefit he might have had from the Attainder of the Priſoner, by tic 
Forfeiture of his Goods, &c. but alſo becauſe the Publick Juſtice 1s n0t 
ſo well ſatisfied by the killing him in ſuch an extrajudicial Manner. 
Seer. 7, VII. While the Privileges of Sanctuaries were allowed, if 1 
Sheriff, conducting a Priſoner to Gaol, had brought him in the vi), 
through the Limirs of ſuch a Franchiſe, and the Priſoner had claimed 
the Privilege of it, and by that means got free, it ſeems, f that the dee 
riff was guilty of an Eſcape, for that it was his fault, by bringi"s f 
Priſoner that way to Gaol, to give him an Opportunity of claiming tt 
Franchiſe. e e | 
Seck. 8. VIII. Alſo while the Law allowed thoſe who had the Beneit 0 
the Clergy, to free themſelves from Priſon in certain Caſes, by makin 
their Purgation before the Ordinary, it was an Eſcape 8 in the Oven 
to ſuffer ſuch Perſons to deliver themſelves by it, in ſuch Cafes in which 
they ought not to have been admitted to it. 1 1 
Seck. 9. IX. If ha Priſoner be reſcued by Enemies, the Gaoler oy 
guilty of an Eſcape, as he would have been by the better pins - 
he had been reſcued by Subjects, becauſe there is a legal Remec) 
gainſt them. 3 
Seck. 10. As to the ſecond Point, vis. Where ſuch Eſcape 15 "orb: 
eſteemed voluntary, and where negligent, There i can be no + 2 
but that v here· ever an Officer, who hath the Cuſtody of 2 in in 
charged with and Guilty of a Capital Offence, doth knowingly 3 
his Liberty, with an Intent to ſave him, either from his Trial of 040 
he is guilty of a voluntary Eſcape, and thereby involv'd in t Fr 2 
ef the ſame Crime of which the Priſoner was guilty, and ſtoo 


k That 
ged with. And it ſeems to be the Opinion of Sir Matthes Hale, rer 


in ſome Caſes an Officer may be adjudged guilty of ſuch N ty 
hath not ſuch Intent, but only means to give his Priſoncr that | 


4 


which 
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which by the Law he hath no Colour of Right to give him; as where 
„ Gaoler bails a Priſoner who is not bailable. But it ſeems agreed, That Supra. Sec. 
i Perſon who hath Power to bail, is guilty only of a negligent Eſcape,s. 
by bailing one who is not bailable; neither can I meet with any Autho- 
ny in other Books, to ſupport the above- mentioned Opinion, That the 
bailing of one Who is not bailable, by one who hath no Power to bail, 
uſt neceſſarily be eſteemed a voluntary Eſcape ; but the contrary O- 
[pinion ſeems more agreeable to the Purview of 5 Ed. 3. 8. ſer forth more 
x large in the ſubſequent part of this Chapter: Alſo there are ſome 
Caſes wherein an Officer ſeems to have been found à to have knowing- Fitz. Coro. 
ly given his Priſoner more Liberty than he ought to have had, as ro go , 316, | 
out of the Priſon on his Promiſe of returning, or to go among his S P. C. ;3. 
Friends, to find ſome who would warrant Goods to be his own, which 
ke is ſuſpected to have ſtoln, and yer ſeems to have been only adjudg- 
ed guilty of a negligent Eſcape. But it muſt be confeſſed, That in 
ele Caſes, the Priſoner was only accuſed of Larceny ; and it doth not 
appear, whether he were bailable or not, and generally the old Caſes 
concerning this Subject, are ſo very briefly reported, that it is very diffi- 
cult to make an exact ſtate of the Matter from them; however thus 
much ſeems clear, That if in the Caſes above-mentioned, the Officer 
were only guilty of a negligent Eſcape, in ſuffering the Priſoner to go 
out of the Limits of the Priſon, without any Security for his Return, 
he could not have been guilty in a higher Degree, if he had taken Bail 
for his Return; from which it ſeems reaſonable to infer, That it can- 
not be in all Caſes a general Rule, that an Officer is guilty of a vo- 
luntary Eſcape by bailing his Priſoner, whom he hath no Power to bail; 
but that the Judgment ro be made of all Offences of this kind, muſt 
depend on the Circumſtances of the Caſe, as the Heinouſneſs of the 
Crime with which the Priſoner is charged, the Notoriety of his Guilr, 
tie [Improbability of his returning to render himſelf ro Juſtice, the In- 
dention of the Officer, the Morives on which he ated, Oc. 
SF, 11. Neither is it a certain Rule, That an Officer, who unlaw- 
ful, knowingly, and willingly ſuffers a Capital Offender to eſcape, is 
In all Caſes to be adjudged guilty of a voluntary Eſcape; for where 
a Ordinary ſuffered a Clerk, attainted, being committed to his Cuſto- 
(y, to free himlelf from Impriſonment, by making his Purgation, he 
| night be truly (aid, ro have ſuffered ſuch Priſoner to eſcape unlawfully, 
| knowingly, and willingly, and yer it ſeems, d that he was guilty only 
ot negligent Eſcape, for that he did not fave the Priſoner from Exe- 16, 370. 
"ton, Which was excuſed by the Privilege of the Clergy, but only Eee, 
from the Impriſonment. PE 
Seck. 12. As to the third Point, vis. In what Caſes a Priſoner may C. wt. f, 
be io taken after an Eſcape; it ſeems to be clearly agreed, by all the $40 OR 
3 That an Officer making a freſh Purſuit after a Priſoner, who © Fitz. Treſ- 
= clcaped through his Negligence, may re-take him at any time bes, 94: 
Nek, Whether he find him in the lame, or in a different d County. And . 
is laid generally in ſome Books, © That an Officer who hath negli- Coron. 
Buy lutiered a Priſoner to eſcape, may re- take him where-ever he finds 370 Eſcape, 
| Up without mentioning any freſh Purſuit; and indeed, ſince the Liber 49, 32, 52. 
| * 84ncd by the Priſoner is wholly owing to his own Wrong, there d. + 9: 


2 Ed. 4. 6. 
"Wo | b. 
Ky T6 52.b 53.n, 3 Co. 44, b. 52. Bro, Eſcape, 4. Freſh Suit, 3, 5. Contra Keilw. 4, a. e Fitz. Co- 


1 313, 335. S. P. C. 117. Letter C. Bro. Execution; 58, 151. 27 UH. 8. 1. a. 13 HI. 7. 1. b. 
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2 Jon. 21, ſaid by ſome, 2 That he can no more 


22, 4. 


Cro. Jac. 

659. 
Query 1. 

633. pl. 4+ 


v S. P. C. 
Letter E. 
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Of Eſcapes fuffer d by Officers, Book It 
ſcems to be no reaſon he ſhould take any manner of Advantage from i 
But where a Gaoler hath voluntarily ſuffered a Priſoner to eſcape, iti 


* 13 Eed. 4. after he hath been fined for an Eſcape, ſhall be to no purpoſe, for thi 
Fiz Eſcape, it is contrary to the Reeord, by which it appears, that the Priſoner hat 


PF 
Bro, Eſcape. 


35» 


been at large; by which it ſeems only to be intended, That a Gaoler, who 
hath been fined for an Eſcape, ſhall not avoid the Judgment of his Fine 
by te. taking the Priſoner: But I do not ſee how it can be collect 
from hence, that he cannot juſtify the re-taking him. 
Seck. 13. As to the fourth Point, vis. How far an Eſcape is xy 
ſed by re-taking the Priſoner, or by killing him if he cannot be te- alen 


4 8. P. C. 33. perhaps it is the better Opinion, 4 That where- ever a Priſoner, by the 


Books cited 


SeR. 6. 


1 114 Negligence of his Keeper, gets ſo far out of his Power that the Kee 
tray. per loſes ſight of him, the Keeper is finable at th e diſcretion of ihe 
Court, notwithſtanding he re-rook him immediately after ; for it ſecns 

See te agreed, That this is to be adjuded a negligent Eſcape, which implies a 


Offence, and conſequently that it muſt be puniſhable. It is true indedd, 


 Rol. Abr. That in an Action againſt a Gaoler, for ſuffering one arreſted in a Ciil 


1 Ab Action to eſcape, it is a good Excuſe for the Gaoler, that before tie 
63 111 4 Action brought, he re took the Priſoner upon freſh Suit, which is well 


Vide 8 Gul. maintained by ſhewing that he purſued him immediately after Notic 


26. S. 8. 


of tlie Eſcape, though it were ſome Hours after it, and re. took bim; 
but it does not from hence follow, that the like Excuſe will ſerve for t 
_ negligent Eſcape of a Criminal, becauſe this is an Offence againſt tte 
Publick, but the other is only a private Damage to the Party: Neitit 
will it be tlie like Hardſhip to the Officer, to be expoſed to ſuch Punilt 
ment as the Court, in diſcretion, ſhall think fit ro impoſe upon hin 
for the negligent Eſcape of a Criminal, as it would be to be liable to 
Action of Eſcape, for luffcring a Perſon in his Cuſtody, in a Civil Adio) 
to eſcape; for that in the former Caſe the Court would moderatc hi 
Fine according to the Circumſtances of the whole Matter, and u- 
certainly mitigate, if not wholly excuſe it, if he ſhould appear 1 
have taken all reaſonable Care: But in the other Caſe, if be ſbol 
be liable to an Action, his judgment would not lie in the a 
of the Court, but he would be bound to pay the whole Debt, i 


Vide Supra. which the Party was in his Cuſtody, if the Eſcape ſhould be adjudged 


Sect. 6. 


againſt him. However it is certain, that it will be no advantage © ; 
Gaoler to re- take his Priſoner, after he has been fined for the Eſcape, 


hath been ſhewn in the Precedent Section; alſo it is clear, that he c. 


2 Aff pl. not excuſe himſelf by killing a Priſoner in the Purſuir, though he cou 


pl. 9 


Bro. Eſcape, 


not poſſibly re- take him; but muſt, in ſuch Caſe, be content co ſubmit 
to ſuch Fine as his Negligence ſhall appear to deſerve. offer 


Fir g ; : r the 
Fitz. Aſſiſe, Sect. 14, As to the fifth Point, vis. In what Manne 


247. 
e Salk. 272. 


415. 


| In 
ſuffering an Eſcape, is to be indicted, it ſeems clear, The £2, 


5 Mod. 414, dictment for an Eſcape, whether negligent or voluntary, mu aſtody le 


ſhew, that the Party was actually © in the Defendant's C 5 
a Crime, Action, or Commitment for it; and that ? it 1 
— 1 


t luff. 
cient 


A juſtify the re-taking him, than 
. he had never had him in Cuſtody before, "Bon by . free 60 

ſent he hath admitted, that he hath nothing, to do with him. And i | 

ſeems to be holden by Sir William Staundforde, b That after a Gaoler hah 
Danv. Abr. been fined for ſuffering a Priſoner negligently to eſcape, he cannot 4. 
rerwards re-take him; but the. Book © on which alone he ſeems ty 

dsc ground his Opinion, doth not fully come up to it; for the Purport df 
ir ſeems to be no more than this, That a Gaoler's re-taking of a Priſone, 
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1 hap. 19. Of Eſcapes ſuffer d by Officers. 3 


„eat to ſay, that he was in the Defendant's Cuſtody, and charged with 

i loch a Crime; for that a Perſon in Cuſtody may be ſo charged, and 

yet not be in Cuſtody by reaſon of ſuch Charge: And it ſeems alſo, 

* Chat every ſuch Indictment muſt expreſsly ſhew that the Priſoner went at 
age, which is moſt properly ® expreſſed by the Words exivit ad largum. * BroEſcape. 
b Allo it ſeems neceſſary, to ſhew the Time when the Offence was com- 7% H. * 
. Imicted, for which the Party was in Cuſtody, not only b that it may . 
0 appear, that it was prior to the Eſcape, but alſo © that it was ſubſe- ; e 
a quent to the laſt general Pardon. Alſo it ſeems clear, That every In- g,, Eſeape. 
l, diament for a voluntary Eſcape, muſt alledge that the Defendant felonice . N 
a & voluntarie A. B. ad largum ire permiſit; and mult d alſo thew the Spe- 3 8 


cient to ſay in general, That he was in Cuſtody for Felony, ec. for * 
that no one can be puniſhed in this Degree, but as involved in the Guilt 4. * 
of the Crime for which the Party was in his Cuſtody; and therefore H. P. C. 110, 
the particular Crime mult be ſer forth, that it may appear, that the oy N 
principal is attainted for the very ſame Crime, if it were Felony, or that pl. 6. EN 
it was in Truth committed, if High Treaſon. But it ſeems queſtionable, 

e whether ſuch Certainty, as to the Nature of the Crime, be neceſſary * See Keilw. 
in an Indictment for a negligent Eſcape, for that it is not material in '9* '9+ 
this Caſe, whether the Petſon who eſcaped were guilty or nor. | 

| $2. 15. As to the ſixth Point, viz. In what manner an Eſcape is tobe 

[tried and adjudged, ir is to be obſerved, That where Perſons being preſent 8. p. c. ,,, 
ina Court of Record, are committed to Priſon by ſuch Court, the Keeper 35. 
of the Gaol is bound to have them always ready, whenever the Court g ton. 
ſhall demand them of him; and if he ſhall fail to produce them at ſuch . _. 
Demand, the Court will adjudge him guilty of an Eſcape, without any 

farther Inquiry, unleſs he have ſome reaſonable Matter to alledge in his 

Excuſe, as that the Priſon was ſetdon Fire, or broken open by Ene. 


ies, Ce. for he ſhall be concluded, e by the Record of the Commitment, * 11 fl. 6. 


| That if the Gaoler ſay nothing in Excuſe of ſuch an Eſcape, it ſhall be b. z. 


Kjudged voluntary; bur I cannot find any Reſolution to chis purpoſe ; N Sak 
and where ir ſtands indifferent, whether an Eſcape be negligent or vo- . F 


an luntary, it ſeems difficult to maintain that it ought to be adjudged a 39 H. 6-33, 
5 Cine of ſo high a Nature, without a previous Trial. „„ ie. | 
1 Sed. 16. As to other Priſoners who are not ſo committed, but are in 


the Cuſtody of a Gaoler, Sheriff, Conſtable, or other Perſon, by any 8 


— 


other means whatſoever, it ſeems agreed, 8 That the Perſon who has aS. P. C. 35. 


1 them in Cuſtody, is in no Caſe puniſhable for their Eſcape, except in 
i lome ſpecial Caſes, untill it be preſented ; for the better underſtanding 
A0 Whereof 1 ſhall endeavour to ſhew, 


l. Before whom ſuch Preſentments are to be made. 
2 In what Caſes they are traverſable. 


2 17. Asto the firſt Point, It is enacted by the Statute of Ne- 
ye I. Chap. 3. That nothing be demanded nor taken, nor levied by the 
6 nor by any other, for the Eſcape of a Thief, or Felon, until it be judged 
f an Eſcape by the Fuſtices in Eyre; and that he mho does otherwiſe, ſhall re- 

bre to him or them that have paid it, as much as he or they have taken or re- 


*ived, and 45 much alſo unto the King. 


M m W Seck. 


cies of the Crime for which the Party was impriſoned ; for it is not ſuf- 407. EI. 752. 


bo deny that the Priſoners were in his Cuſtody : And ſome f have holden, 2 * 
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de Gaoler be as much bound to obſerve them, as if they were ne- 

er ſo exactiy made. | | 

52. 25. But it ſeems to be agreed, That no Eſcape can amount to 

capital Offence, unleſs the Cauſe for which the Party was committed, | 
were actually ſuch at the time of the Eſcape; and therefore, if a Gao- 0 ” C. 

W. {fer one to eſcape who is committed for having given a dangerous 5g Cn 5. 
Vound to another, who afterwards dies of ſuch Wound, yet is he not Sed. 19. _ 
wilty of Felony, for that the Offence of the Priſoner was but a Treſ- „ W 
aſs at the time of the Eſcape; and though by a Fiction of Law it be 
ſtcrwards, for ſome Purpoſes, eſteemed a Felony from the time of the 

ming of the Wound, yet ſince it is, in truth, no Felony till the Death 

the Party, it ſhall be afterwards conſtrued ſuch in teſpect of thoſe on- 

y who were privy to the giving of the Wound. 7 

$8. 26. Alſo it ſeems clear, That he who ſuffers another to eſcape, 

who was in his Cuſtody for Felony, cannot be arraigned for ſuch Eſcape H. F. C. 119, 
s for a Felony, untill the Principal be attainted; for that he who ſuffers jj5 715 
uch Eſcape, is, by the better Opinion, not puniſhable in this Degree, 158. 

ut as an Acceſſory to the Felony ; and it is a Rule, That no Acceſſory Ng,“ 
bpht to be tried till the Principal be attainted, as ſhall be more fully Contra 
ſh:wn hereafter : Yer it ſeems certain, b that one accuſed of ſuch an E- Crompton, 
[-aye, may be indicted and tried for a Miſpriſion, before the Attainder 57, p. c. 

vf the principal Offender, for that whether ſuch Offender were guilty or 116. 
innocent it was a high Contempt to ſuffer him to eſcape : And if the 1255 Coron. 
Commitment were for High Treaſon, and the Perſon committed actually 5e Ch. 18. 
puilry of it, it ſeems, that the Eſcape is immediately puniſhable as High $-&. 20. 


Trealon alſo, whether the Party eſcaping be ever convicted of ſuch f P. Canto, 


ch Crime or not; for that there are no Acceſſories in High Treaſon, but all ag YT 
, Who are guilty of aſſiſting the Party guilty of ſuch Crime, in ſuch a Fe 
Ol 11. . 11 . 


manner as would make them Acceſſories to a Felony, are accounted Prin- 
cipals in the Treaſon, as ſhall be more fully ſhewn in the Chapter con- 


ol crning Principal and Acceſſory. 
ed, del. 27. Alſo it ſeems to be clear, That no one is puniſhable in this 
d; degree for a voluntary Eſcape, but the Perſon only who is actually guil- Falte lde 272, 


of it; and therefore, that the principal Gaoler is only finable for a bY - N 


Voluntary Eſcape ſuffered by his Deputy, for that no one ſhall ſuffer 


el, pally for the Crime of another. 
5 as to the eighth Point, viz. in what manner a negligent Eſcape is to 
| 


be puniſhed, I ſhall endeavour to ſnew, 


fot 
4 1. How ſuch Eſcape is puniſhable by the Common Law. 
- . How by Statute, 


ag 28. As to the firſt Particular, I ſhall take it for granted at this N v.C. 114. 
that whoever de facto occupies the Office of Gaoler is liable to 2 Rv! R ep. 


6 an 15 5 | | 
! er for ſuch an Eſcape; and that it is no way material whether his 149 
4 ut th Bro. Eſcape, 
0 * the Office be legal or not. 18, 23. 

5 able » 29. Allo I take it to be the better Opinion, Thate a Sheriff is as much Query 27 
- h Ws anlver for an Eſcape ſuffer'd by his Bailiff, as, if he had actual- A PETTY 
the ar Bil it himſelf, and that d the Court may charge either the Sheriff S. 23. 
wo dr e or ſuch an Eſcape; and that if a Deputy Gaoler be not ſuffi - Pitz. Coion. 


to anſwer a negligent Eſcape, his Principal muſt anſwer for him: 4 gatk. 272. 
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196. 
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But if the Gaoler who ſuffers an Eſcape, have an Eſtate * for Life, or 


cretion. 


| ſuch a reaſonable Forfeiture as ſhould ſeem proper; and * if the Fat) 


courſe to be doubled; yet it ſeems, that the Forfeiture Was to be 0 


vl 
ſhall do him Right during the Terms; and in the end of the Terms, el a 


. , : 1 Bat . | 
ſuffer them to go wandring abroad, neither by Bail nor without ; Buil, 
1 


EY 
| 
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Years, in the Office, I do not find it agreed how far he in Reverſon 
is liable to be puniſhed. 

Sect. 30. Ir ſeems the better Opinion, That one negligent Eſcape yill 
not amount to a Forfeiture of the Gaoler's Office, as one voluntary b on 
will; Yer if a Gaoler ſuffer many negligent Eſcapes, it is aid that he 
puts it in the Power of the Court to ouſt him of his Office by its Di- 
Sect. 31. It ſeems to be certain, That where-eyer a Perſon is found 
guilry upon an Indictment, or Preſentment, of a negligent Eſcape al: 


tain Sum to be paid to the King, which ſeems moſt properly to b 
called a Fine; but this doth not clearly appear from the Old Books, ſa 
in ſome © of them it ſeems to be taken as a Fine, in others d as an „ 
mercement, and in others it is ſpoken of generally, as an Impoſitionof a 
certain Sum, and without any © mention either of Fine or Amercement 
But where the Books ſpeak of the Puniſhment of a Vill, or Hundrd, 
for ſuffering a Felon to eſcape without being arreſted, they ſeem alu 
to take it as an Amercement, and not as a Fine: And where a Sheri, 
having returned a Cepi Corpus into the King's Bench, on a Capias apaidl 
a Man on an Indictment of Felony, does not bring him in at the Diy, 
it ſeems, f That he is, by the Courſe of the ſaid Court, to be amerce, 
not fined _ _ . ge 

Sect. 32. It hath been holden, 8 That a negligent Eſcape may be 
pardoned by the King before it happens, but that a voluntary one cas 
not be ſo pardoned ; but this ſhall be more fully conſidered in the Cup 
ter concerning Pardon. _ . | 

Sef?. 33. And it ſeems, h That by the Common Law, the Penalty f 
ſuffering the negligent Eſcape of a Perſon attainted, was of Courle 100 
and for ſuffering ſuch Eſcape of a Perſon indicted and not attainted, 
was 5/. i but if the Perſon eſcaping were neither attainted nor * | 
ed, it ſeems that it was left to the Diſcretion of the Court to aſks F 


had twice eſcaped, it ſeems, that the Penalties above-mentioned wet ol 


greater for ſuffering ! a Priſoner, committed on two ſeveral Accuſations 
to eſcape, than if he had been committed but on one. * 
S:&. 34. As to the ſecond Particular, viz. In what manner 2 - 
of this\kind are "puniſhable by Statute, it is recited by 5 Ed. * 
That Perſons inditted of Felonies in times paſt, had removed the s = N 
before the King, and there yielded themſelves, and by the Marſhals of ile T 
Bench had been incontinently let to Bail, and after had done 77 40 
Deeds, & c. And thereupon it is may 4 hat 1 feof i 
all be ſafely and ſurely kept in Priſon, as belongeth to them, 4 oy 
7227 Lf the 2 Bafa ſhall have of the Juſtices ; m_ if * ö 1 | 
ſhall do otherwiſe, at the Complaint of every Man that will compi uu. " 


f they dp" 
rifing, the ſaid Marſhals ſhall chooſe before the ſaid Juſtices, before he) Ard 
e in what Town they will keep ſuch Priſoners, at their Per! 4 
in the ſame Town they ſhall allow to them Houſes to keep ſuch Pr oo 4 ful if 
own Coſts and Charges; and there they ſhall keep them in Priſon, 4 | 40% 


any ſuch Priſoner be found wandring out of Priſon, ty Bail or mitho# 
ps Me 
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554 le found at the King's Suit, or at the Suit of the Party, the Marſhals which 
hall be found thereof guilty, ſhall have half a Tear's Impriſonment, and be ran- 
emed at the King's Will; and the Fuſtices ſhall thereof make Enquiry when 
they ſee time; and as to the Marſhals, it ſhall be done within the V erge that which 
Reaſon will. And in caſe that the Marſhals ſuffer by their Aſſent ſuch Priſoners 
to eſcape, they ſhall be at the Law, as before the time of the Statute they had 
een. And the King imendeth not by this Statute to loſe the Eſcape, where he 
weht to have the ſame. Sb LH OI 
$:8. 35. Alſo it is enacted by 19 H. 7: 10. That every Sheriff have the 
Cuſtody of the King's Common Gaols, during the time of his Office, except all 
Guols whereof any Perſon or Perſons have the keeping of Efl ate of Inheritance: 
And that all Letters Patents made for term of Life, or Tears, of the keeping of 
the (aid Gaols, &c. ſhall be annulled and void. And then it is recited by 
the faid Statute, 7 hat divers Perſons befare that time, for T reaſon and Ftlo- 
nn bad been taken, ſome for Suſpection of the ſame Deeds, and ſome upon Indick- 
W ments, and thereupon, Lrought to the ſame Gaols, and ſometime remained in the 
keeping of the Perſons that ſo arreſted them for the ſaid Cauſes, and that ſuch 
Perfens, by colour of Negligence, ſubtilly and craftily, and oftentimes for fa- 
| vor, Mede, Affection or Corruption, ſuffered the ſaid Offenders t 70 e, asif it 
bal been by Negligence, to the overt and cxpreſs Impediment of Ju 2 And 
when ſuch Eſcapes had been found before Fuſtices having Authority to enquire 
thereof, and thereupon the Parties convicted, or yielded themſelves to make Fine 
fir the ſame, ſmall Fines had been ſet in theſe Cauſes, to the little Dread and 
| Fur, and great Imboldning of the Offenders, by means whereof, great and arrant 
Felons, and heinous Murderers had eſcaped, &c. And thereupon it is enaCt- 
ed, That for every negligent Eſcape from any Sheriff, having the keeping of 
any Gaol, or from any Conſtable of Caſtle, or other, being Keeper of any Gaols © 
| where ſuch Priſoners accuſtomably have been, or ſhall be kept, of Perſons indiffed- 
F High Treaſon being in their keeping, that no leſs Fine be ſet or made for 


el every ſuch Eſcape, than 100 Marks, and more, by the Diſcretion of the Juſtices 
. % aſſeſs ſuch Eines: And for every Eſcape of Perſons eſcaping being in 
h be ping for Suſpedion of High Treaſon, no leſs Fine to be ſet ne made than 


qol. and for every Eſcape of Perſons indicted of - Murder, or Petit Treaſon, 
20 |. at leaſt, and more, by the Diſcretion of the Fuſtices that ſhail aſſeſs ſuch 
| Fines : And for every Eſcape of Perſons ſuſpected of Murder or Petit Treaſon, 
obe more, by the Diſcretion of the Juſtices that ſhall aſſeſs ſuch Fines : Aud 
fo every Perſon eſcaping, being in their keeping, indicted of Felony, other than 
Murder or Treaſon, 101. And for every Perſon ſuſpecked of Felony, other than 
Murder or Treaſon, 100 Shillings, or more, by the Diſcretion 7 the Fuſtices, 
| after the Manner and Quantity of their Demerits, ſaving to every Perſon ſuch 
Milt and Title to any ſuch Eſcapes and Fines for the ſame, or to be quit of 
ſich Eſcapes, or of any other Eſcapes, as they had, or ought to have had at the 
"me of the making of the ſaid Adi. e 
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Of Efeapes ſuffered by private Perſons. wo 

| have 4 

EI AVING in the precedent Chapter endeavoured to ſhew the fr that þ 

ture of Eſcapes ſuffered by Officers, I am now in the ſecond eit 

— Place to conſider, the nature of ſuch Eſcapes ſuffered by private Perſons: 0" 
K r. c. 11:2. But the Law being generally the ſame in relation to ſuch Eſcapes, as in re |Cuſe 
lation to thoſe ſuffered by Officers, I ſhall refer the Reader, for the g ſh Fe 


neral Learning of this kind, to what is ſaid in the former Chapter con- 
cerning Eſcapes ſuffered by Officers, and ſhall content my (elf in thi 
Place with conſidering the two following Particulars. 


3 Where a private Perſon is to be adjudged guilty of ſich a 
Eſcape. . 1 LES 
2. In what Manner he is to be puniſhed. 


Sect. x. As to the firſt Point, It ſeems to be a good general ful, 
That where-ever any Perſon hath another lawfully in his Cuſtocy, 

. 12, Whether upon an Arreſt made by himſelf or another, he is guilty 0 
112. an Eſcape, if he ſuffer him to go at large, before he hath diſcharged 
himſelf of him by delivering him over ro ſome other who by Liv 


ought to have the Cuſtody of him. | ces is 
Sec. 2. And therefore, If a private Perſon arreſt another for Sulph bath | 
j- cion of Felony, and deliver him into the Cuſtody of another pra it ſee 
H. F. C. Perſon, who receives him, and ſuffers him to go at large, it is ove 

I Aff pl. 12. Thar both of them are guilty of an Eſcape, the firſt, becauſg he {ho 
Bro. Eſcape, not have parted with him, till he had delivered him into the Hands g [, 
A Ed. . 26. à publick Officer; the later, becauſe having charged himſelf with » 

— % Cuſtody of a Priſoner, he ought, at his Peril, ro have taken care © 
Fitz. Coron. him, | LR | | An 
d Rep, Sed. 3. But if a private Perſon, having made ſuch an Arreſt, 15 folloy 

3. delivered over his Priſoner to the proper Officer (as the Sheriff, f 

Fitz. Coro. Bailiff, 4 or a Conſtable, e) from whoſe Cuſtody the Priſoner elcapes Kor 
455 Coro. the Party who made the Arreſt is not chargeable with it. FR 1 5 
328, 337. def, 4. But if no Officer will receive ſuch Priſoner into me 0 . 
5 © 3+ dy, it ſeems f to be the ſafeſt way to deliver him into the Cu 5 / i 5 
H. P. c. the Townſhip where the Perſon who arreſted him lives, ot pn gala 
as that where the Arreſt was made, which ſhall be bound to keep are Nece 
'pt.z 7 the next Gaol-Delivery ; bur if ſuch Townſhip refuſe allo to "ye 
. , ſt can diſcharge J tl 
itz. Eſcape, him, I do not ſte how the Perſon who made that Arret! in the from 
— p. C. 114. himſelf of him before the next Gaol- Delivery, unleſs he can, in i *Y 
N mean time procure him to be bailed. imſelf of the E Se 
Fitz. Coron. Seck. 5, Neither can ſuch private Perſon excuſe 8 _— ac. 10 by by 
345- ſcape of ſuch a Priſoner, by alledging, Thar he delivere ur b ual 


. 4 1 3 y 
a Sheriff, or other Officer, without ſhewing to whom, in particu Nan 
＋ 
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W Name, he ſo delivered him, that the Court may certainly know who is 
anſwerable for him. | 5 
Seck. 6. As to the ſecond Point, viz. In what manner a private Per- | 
ſon is puniſhable for ſuch an Eſcape, I ſhall cake it for granted that if it 8 = 
were voluntary, he is puniſhable in the ſame manner as an Officer, ſor 112. 
which 1 ſhall refer the Reader to the former Chapter; and if it were ne- 27 Aff 6:. 
gigent, he is puniſhable by Fine and Impriſonment, at the Diſcretion of 
the Court, as the Law is ſettled by 19 H. 7. 10. The Words whereof, ſo 
far as they relate to this Purpoſe, are as follows, And if any Perſon hereafter 
have any Priſoner in his keeping, arreſted for Suſpectiůon of Felony, Treaſon, or 
| Murder, and that Perſon that is ſo arreſted, eſcape by negligent keeping before 
that he be brought to the Gaol, that Perſon from whom be ſo 1 ſhall 
ourfeit for every Perſon that doth ſo eſcape, ſuch Fines as ſhall be ſet by the Dif 
ann of the Fuſtices that ſhall have Authority to aſſeſs ſuch Pines, as the 
Cuſe ſhall require, and the ſame Forfeiture to go to them that be intituled to have 
ich Forfeitures at the time of making the ſaid AF. EE, 
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| of Reſc ous ; 
HE Offence of a Stranger, in forcibly freeing another from an 


Arreſt, comes under the notion of Reſcous, which in moſt Inſtan- 
& is of the ſame nature with the Offence of breaking Priſon, which 


ph bath been already conſidered in the eighteenth Chapter; and therefore 
* ** ſufficient for the Declaration of the Nature of this Crime, to 
o [. In what Caſes it agrees with the Offence of breaking Priſon. And 
5 2. In what it differs. Ps. b | 
0 | 


and firſt, This Offence agrees with that of breaking Priſon in the 
lowing Particulars. | "EF 


5, 1. I. Whatever is ſuch a Priſon, that the Party himſelf was, , j,g $89. 

K Common Law, guilty of Felony by breaking from it, in every S. F. C. 30, 

5 os : Stranger was guilty of as high a Crime at leaſt, in reſcuing 37; the Ci. 
8 | | | | mY ſes cited 

2 2. Il. Where ever © the Impriſonment is ſo far groundleſs, or irre- Ch, 18. Seck. 

Ay for ſuch a Cauſe, or the breaking of it is occaſioned by ſuch a . ge Ct. 18. 

. ty, &c. that the Party himſelf breaking the Priſon, is, either S. P. C. zo, 

4 4 Common Law, or by the Statute de frapgemibus Priſanam, ſaved jt C. 116. 

Io I of acapital Offender, a Stranger who reſcues him from 

* mprilonment, is in like manner alſo excuſed ; & fic > converſo. 

by 8 Ul. As the Party himſelf ſeems not to be guilty of Felony geile. 8. 

unleſ; be 5 the Priſon unlels he go but of it; ſo neither is a Stranger Bro. Eſcape. 

tue Priſoner actually go out of the Priſon. 15 


Seck. 
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18. Sect. 17. 
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tray. 


according to the better © Opinion, be arraigned for ſuch Offence 28 i 


N 
| H AVING ſhewn in what manner Offenders may be app = 
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.. SeF. 4. IV. As the Sheriff's Return, that a Priſoner hath broker the 
Priſon, is not a ſufficient Ground to arraign him for ſuch Offence, ule, 
he be indicted alſo for it; ſo neither is his Return of a Reſcous 2 8000 
Ground for the Arraignment of the Reſcuer, unleſs he be indided. 
Sect. 5 V. As an Indictment of breaking Priſon, and alſo an ll. 
dictment of Eſcape; muſt ſpecially ſer forth the Nature and Cauſe of th 
Impriſonment, and the ſpecial Circumſtances of the Fact in queſtion, f 
allo muſt an Indid ment of Reſcous. ' 

Seck. 6, VI. As thoſe who break Priſon are ſtill puniſhable, as fer; 
high Miſprifion, by Fine and Impriſonment, in thoſe Caſes wherein they 
are ſaved from judgment of Death, by the Statute de frangentibus prijmn, 
ſo alſo are thoſe who reſcue ſuch Priſoners in the like Caſes, in the fany 
manner puniſhable. x. 


2. The Offence of Reſcous differs from that of breaking Priſon in th 


following Particulars. 


Seck. 7. J. Whereas a Perſon committed for High Treaſon, who 
breaks the Priſon and eſcapes, is guilty of Felony only, unleſs he lt 
| whom he knows to be committed for High Trealvn, 
in which Caſe he is guilty of High Treaſon, not in reſpect of his on 
breaking of the Priſon, but of the Reſcous of the others. A Strange 
© who reſcues a Perſon committed for and guilty of High Treaſon, know 
ing him to be ſo committed, is in all Caſes guilty of High Trealin; 
and by ſome Þ he is in like manner guilty, whether he knew that the 
Priſoners were committed for High Treaſon or not ; bur this Opinion . 
not proved by the Authority of the Caſe © on which it ſeems to 
grounded. 1 CN ou 
Seck. 8. II. Whereas a Priſoner who breaks the Priſon, may oh 
raigned d for ſuch Offence before he be arraigned of the Crime for i 
he was impriſoried ; he who reſcues one impriſoned for Felony cannd! 


a Felony, till the principal Offender be firſt attainted; but if the yy 
reſcued were impriſoned for High Treaſon, the Reſcuer may imme wi 
be arraigned, for that in High Treaſon all are Principals ; allo it = 
that he may be immediately proceeded againſt for a Miſpriſion on), 
the King pleaſe. EE 
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1. Such as may be awarded by the Diſcretion of the Juſtices upon a 
. bacc Suggeſtion, or their own Knowledge, without any Appeal, Indict- 
ment, or Information. | 

2. Such as can be awarded only upon ſuch Accuſations. 


$2.1. And firſt, I ſhall conſider the nature of the firſt of theſe, which is 
generally called an Attachment, and is properly grantable in Caſes of 
Contempts, againſt which, tor the moſt part, all Courts of Record ge- 
ncrally, but more eſpecially thoſe of Meſtminſter- Hall, and above all the 
Court of King's Bench, may proceed, in a ſummary Manner according to Fitz Corody 
their Diſcretion ; and if they happen to be done by a Perſon preſent in the + 
Court, and appear either from the Confeſſion of the Party on his Exa- Raftsl. 268. 
mination upon Oath, or by the View or immediate Obſervation of the 1 33 
Judges tbemſelves, the Court may immediately record the Crime, and Ce. Cf FE 
commit the Offender, and alſo inflict ſuch farther Puniſhment as ſhall 
ſeem proper: And if ſuch Offences be done by a Perſon not preſent in 
Court, and be complained of by Affidavit, the Court will either make 
a Rule on the Party to attend at a certain Day, in order to anſwer the Rol. Rep. 
matter of the Complaint againſt him; or elſe will make a Rule upon 
him, to ſhew Cauſe why an Attachment ſhould not be granted apaiuit 
bim; or elſe, if the Offence were of a very exorbitant Nature, as for 
| Words of Contempt of the Court it ſelf, will grant an Attachment on Salt. 84. 
the firſt Complaint, without any ſuch Rule to ſhew Caule ; and the 
Party who is ordered to attend the Court in purſuance of ſuch Rule, ought 3 H. 7. 6. 
regularly to appear in proper Perſon, and not by Attorney, as ailo mult b. 
eyery one againſt whom an Attachment is granted; and if the Offence be of 
in heinous Nature, and the Perſon attending the Court upon ſuch a 
Rule to anſwer it, or appearing upon an Attachment, be apparently guil- 
ty, the Court will generally commit him immediately, in order to an- 
oer laterrogatories, to be exhibited againſt him in relation to ſuch 6 Mod. 73. 
Contempt. But if there be any favourable Circumſtances .to extenuate 
0 excule the Offence, or if it appear doubtful whether the Party were 
guilty of it or not, the Court will generally, in their Diſcretion, ſuffer 
the batty, having firſt given Notice of his intention to the Proſecutor, to enter 
no a Recognilance to anſwer ſuch Interrogatoties; and if no ſuch ln?s- 
| <Nogatories be exhibited within four Days after ſuch Recogniſance, will 6 Mod. 33. 
ilcharge the Recogniſance upon Motion ; yet if the Party do not make | 
* Motion, and the Interrogatories be exhibited after rhe four Days, The Queen 
| 3% Court will compell him to anſwer them: But in all the Calcs above- _ BITE, 
mcnioned, if the Party fully purge himſelf upon Oath, in his Anſwer to ans. 
uch Interrogatories, of the whole matter charged upon him, the Court 6 Mod. 73: 
ul diſcharge him of the Contempt, and leave the Proſecutor to procced * Jon. 178. 
Ee him for the Perjury if he thinks fit: But if the Party confeſs part of 
c Contemptsin his Anſwer to ſuch Interrogatories, and deny others, the 
on Will nor diſcharge him from the Contempts ſo denied, but will procecd 
4 to examine the Truth of them, and will infliet ſuch Puniſhment 2 Jo. 178. 
1 m the whole ſhall appear to be reaſonable; neither will the Court 
"ge the Party upon a ſhifting or evaſive Anſwer to any material 


55 ge againſt him, but will puniſh him in the lame man— 
het as if he had conte it. — 5 


he 


end- 
he 


of B 
, it fo . 
« : oy better underſtanding in what Caſes the Court may proceed 
wy manner aboye-mentioned againſt ſuch Otlcnders, I ſhall endca- 
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1. Where it may ſo proceed againſt the Miniſters of the Court 
2. Where againſt others. : 


As to the firſt of theſe Points I ſhall conſider, 


1. Where it may ſo proceed againſt Sheriffs, Bailiffs of Franchile, 
and Sheriffs Bailiffs. | 

2. Where againſt Attorneys, and others acting as ſuch. 

3. Where againſt other Officers. 

4, Where againſt Jurors. 


As to the firſt of cheſt Points I ſhall endeavour to ſhew, 


1. Where the Court may ſo proceed againſt Sheriffs, Bailiffs of Fran MM 


chiſes, and Sheriffs Bailiffs, for not executing a Writ. 
2. Where for doing it oppreſſively. 
3. Where for not doing it effectually. 
4. Where for making a, falſe Return. 


SeF. 2. As to the firſt Particular, viz. In what Caſes the Court may 
proceed in the manner above-mentioned againſt Sheriffs, &c. for not ce. 
cuting a Writ; It ſeems clear from the general reaſon of the Law, which 
gives all Courts of Record a kind of diſcretionary Power over all Abi. 
ſes, by their own Officers, in the Adminiſtration or Execution of juli 


ce, which bring a Diſgrace on the Courts themſelves, as not taking 


ſufficient Care to prevent them; that where ever it ſhall appear, tia 


any ſuch Officers have been guilty of any corrupt Practice in not ſery- 


6 Hob. 62z 
263, 264. 
Noy. 101. 


tion in the Caſe, nor particular Obſtinacy, 


Hob. 264. 
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ſuſtained by his Negligence, in an Action of Eſcape, 


: cute, 
i 15 ; ich i Sheriff do not eee 
taking out an Alias b and Pluries, which if the kim of cout, 


ing any Writ, as where they refuſe to do it unleſs paid an unreaſonabe 
Gratuity from the Plaintiff, or receive a Bribe from the Defendant, ot 
give him notice to remove his Perſon or Effects, in order to prevent the 
ſervice of any Writ, the Court which awarded it may puniſh ſuch Oker 
ces in ſuch manner as ſhall ſeem proper, by Attachment, Cc. 28 well a 
the Court of King's Bench, which has a general Superintendency 1 
all Crimes whatſoever (as the Star Chamber ® had alſo formeriy) 6 
commonly leaves Offences of this kind, in relation to Cauſes 150 

Courts, to be puniſhed by ſuch Courts to which they more _ w_ 
belong. But if there neither appear to have been any palpable Co! 1 
as by dilobeying 3 Lan 
Rule of the Court, in relation to the Service of ſuch Writ, nor other e 

traordinary Circumſtances of wilfull Negligence, 
is to be left to the Diſcretion of rhe Court, it ſeems 

grant an Atrachment in ſuch Caſes, but to leave the Pa e 
nary remedy againſt the Officer, which he may have either by 


him with Rules to return the Writ, ec. or by ſuing him for 2 
or on the Cale, 


not to be uſual be 


or by 


an Attachment, directed to the Coroners, goes againſt 
unleſs he give a good Excuſe ſor his not having done it. 

Sect. 3. As to the ſecond Particular, 7. f. 
proceed in the Manner above-mentioned, againſt a Sheritt, 
for an opprellive Practice in the Execution of a Writ; his kind, 28 be 
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gauſible Excuſe for doing it, or treating the Perſons arreſted baſely and 5 H 4 42. 
W umanly, or keeping them in Cuſtody till they conſent to pay Money © 
| r Deliverance, or making an Arreſt without due Authority, as by 
fab | | 
þy che Party himſelf, or Bailifi, without the Privity or ſubſequent Agree- 1 
went of the Sheriff ; yet I have ſometimes known Attachments of this 2 Rol. Abe. 
kind denied, in reſpect of the common uſe of the Practice, which by 278. H. 
riperience hath been found to be almoſt neceſſary in ſome Caſes to pre- 
tent the Defendants having notice of the intended Arreſt, and there- 
re, if it ſhall appear to the Court, that there was any ſuch reaſonable 
Cauſe for ſuch a Proceeding, it will be a great Inducement to excuſe, if 
Int wholly to diſpence with it. | 5 0 
dect. 4 As to the third Particular, viz. Where the Court may pro- 
ceed in the Manner above-mentioned, againſt a Sheriff, or Bailiff, &c. 
for not executing a Writ effectually; it ſeems clear, That where any 
ſuch Officer is guilty of a corrupt Practice in depriving the Party who 
ſues out a Writ of that Benefit and Advantage which he ought to have 
from the Execution of it, he is liable to be puniſhed in the Manner above- 
mentioned, as if he levy a Debt by vertue of an Execution, and keep 
the Money in his own Hands, and imbezil it: Bur unleſs there appear 
ome grols and palpable Corruption in a Sheriff neglecting to return a 
Writ which hath been executed by him, or to bring in the Body or Mo- 
ney, &c. according to his Return, the Court will hardly grant an At- 
tachment againſt him immediately, but will rather proceed againſt him 
by Rules to return the Writ, &c. and if he do not obey them, will in- 
[creaſe the Amercements upon him till he do, or perhaps grant an At- | 
achment for the Contempt: And Þ if the Sheriff return, That he ſent * Fitz. Pro- 
thc Proceſs to the Bailiff of a Liberty, who hath given him no anſwer, . '3-3*- 
[4 100 omittas ſhall be awarded to the Sheriff: And if he return, That he 
(cat the Proceſs to ſuch Bailiff, who hath returned a cepi Corpus, or ſuch 
like matter, and the Bailiff bring not in the Body or Money, cc. at 5 
the Day, by the better © Opinion the Bailiff ſhall be amerced, and a CRaſtel ug. 
ors 3 to the Sheriff, to diſtrain che Bailiff to bring in the 180 pf 254g 
ody, 3 | | | | 
Seck. 5. As to the fourth Particular, viz. Where the Court may proceed 272; P! >: 
nthe Manner above-mentioned, againſt a Sheriff, &&c. for making a 
ale return to a Writ; There ſeems © to be no doubt, but that where- Bo. Proce(s, 
der any ſuch Officer endeavours to impoſe upon a Court, by making Fi. 
Wea to a Writ of a Matter known by him to be falſe, he is, in de Vicoar. 
neſs, 

dans, That the Court will not caſily be prevailed on to proceed in this 47 Aff. pl. 6, 
manner for a bare falſe Return, but will rather leave the Party injured * Fitz. Pro- 
| ak > to his remedy, by an Action on the Caſe, unleſs there be fome ex- Cel, 12, 14. 

"ematy circumſtances of Hardſhip or Oppreſſion. as where f an Of- 

Who had arreſted one on a Capias, returned, That he had taken 25: 
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r of endangering his Life, where in Truth the Party Retornde vi. 


the while in good Health, and was only detained under ©9999 35+ 
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| | 27 Ed. 3. 77. 
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withour ſufficient Authority. 
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6 Bd. 8. b. be prevailed on to proceed in this Manner againſt the Attorney; and 
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As to the ſecond Point, viz, In what Caſes the Court may proceed i 
the Manner above-mentioned, againſt Attorneys, and others acting 2 
ſuch, I ſhall endeavour to ſhew, 


Cha 


the Pa 
Mone) 
jnterpe 
: Attorn 

1. Where it may fo proceed againſt them, for appearing for a fem en att 
| | Set. 

2. Where for injuſtice to their Clients. | 


3. Where for other Contempts to the Court, or diſhoneſt Practice. 


Seck. 6. As to the firſt of theſe Particulars, viz, Where the Cour 
may proceed, in the Manner above-mentioned, againſt Artorneys, and 
others acting as ſuch, for appearing for any Perſon without {ufficien 
Authority; There is no doubt à but that it may fo proceed againl 
them, for taking upon them to proſecute or defend a Suit for another, 
without any manner of Directions from him; alſo if they have in Tru } 
a Warrant from the Party, but do not cauſe ir to be recorded befor 
Judgment, it ſeems b that they are in ſtrictneſs liable to an Arrachnen, 
for that the Court takes no judicial Notice of any ſuch Warrant not df 
Record; yet ef in ſuch Caſe it appear, upon Examination, that the Wir 
rant of Attorney happened not to be recorded, through the Negligence 
of the Officer, or ſome ſuch like Accident, attended with no corrujt 
Practice in the Attorney, it ſeems, that the Court would never cali! 


Forging 
to do 
it; or 
and all 
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much leſs at this Day, ſince he is liable by Statute to a certain ge 


niary Forfeiture for every Offence of this Kind. * * 
Se. 7. For it is enacted by 32 H. 8. 30. made perpetual by 2 U There 
6. 32. and by 18 El. 14. and 4 & 5 Anne 16. That the Plaintiff's as I hal 
ney ſhall file his Warrant the ſame Term he declares, and the Defendant s di. "x 
ney the ſame Term he appears, on pain of forfeiting ten Pounds, and alſs [if he the 
ing ſuch Impriſonment, as by the Diſcretion of the Juſtices of the Cont, vn 3 
any ſuch Default ſhall fortune to be, ſhall be thought convenient. Pere 
Seck. 8. And it ſeems, That ſince theſe Statutes, it hath not bel er op 
uſual to grant Attachments in theſe Caſes, without ſome apparent Ur ng 
cumſtances of Fraud, or other Corruption. $7 
Seck. 9. But howſoever a regular Attorney may be excuſed my may f 
Attachment, for not having recorded his Warrant, thoſe have no rcaon KS, 
to expect the like favour from the Court, who take upon them y A viz, 
pear for others as Atrorneys, without having been admitted and 5 Duy 
as ſuch, for theſe are liable to an Attachment for every Appear in a 
whether their Warrant were recorded or not. _ | or inq 
Sect. 10. As to the ſecond Particular, viz. Where the ry | Marte 
proceed in the Manner above-mentioned againſt Attorneys, 4* 2 
acting as as ſuch, for Injuſtice to their Clients; It is every Da) * . 
ctice to move for it againſt them, for baſe and unfair Dealing 5 ue er! 
their Clients in the way of Buſineſs, as for protracting Suits 16 a th 
Shifts and Devices, and putting the Parties to unneceſlaty mi betet 
order to raiſe their Bills, or demanding Fees for Bulinels WON. 11 AS to 
was done, or for refuſing to deliver up to their Clients, W rings the 
which they had been intruſted, in the way of . 1 loy 
which has been recovered and received by them to os re 1 
and for other ſuch like grols and palpable Abuſes: . or Mo- We 
ſeldom grant an Attachment for the derainer of ſuch Writing? * - ſons 
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the Party; alſo it will juſtify an Attorney's detaining ſuch Writings or 
Money for his Security till he be paid all his juſt Fees; nor will it ever Satk 87. pl. 
L:rerpoſe in this Manner as to any Writings or Money received by an 25 
Arrorney on any other Account, except only in his way of Buſineſs as 

an Attorney, but will leave the Party to his ordinary remedy by Action. 

deck. 11. As to the third Particular, viz. Where rhe Court may pro- 

ed in the Manner above-mentioned, againſt Attorneys, and others 

ting as ſuch, for other Contempts to the Court, or diſhoneſt Practice, 

i (ems, That it may not only proceed in ſuch Manner againſt them for 
Diſobedience of its Rules, after Notice given them of ſuch Rules, either 

exyreſsly or impliedly ; but alſo, for any ſuch ill Practice as is againſt 

the known and obvious Rules of Juſtice and common Honeſty; as for 

Forging a Wric, or any other matter of Record, b or but attempting = Cro. Car 
o do it; or for taking out a Capias, © which has no Original to warrant 7+ = 
ir; or for receiving 4 Money of the Client for ſuing out an Original, g 5“ 
and alſo for the Fine due thereon to the King, where, in Truth, no O- . TY 
final has been ſued out, nor any Fine paid to the King; or for endea- „ ite. Ar. 
Fouring to impoſe upon the Court, as © by cauſing an Action to be 1 
brought againſt one in it by Colluſion, without any juſt ground, in or- 37. 2: 5 
der thereby to intitle the Party to the Privilege of the Court, and at- * 
terwards, upon the examination of the Matter in Court, giving a falſe a Cre. Car 
Account of it; or f for giving directions ro a Sheriff concerning what 7+ | 


Perſons he ſhould return on a Panel; and for other Miſdemeanours of LT LS: | 
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. the like Nature. ; | lege, 43 
$2. 12, As to the third Point, viz. Wher cee * Moore, 

k. 12, As to the third Point, viz. Where the Court may proceed 8 
P . 1237. 


in the Manner above-mentioned, againſt other Officers of the Court; 
there being ſcarce any thing of this kind to be met with in the Books, 
| thall only obſerve, Thar it ſeems clear, from the general Reaſon of the 
Lay, which gives all Courts of Record a kind of diſcretionary Power Vide Supra, 
in the Government of their own Officers, that any ſuch Court may . 

proceed in ſuch manner againſt any ſuch Officer, not only for rcfuſing A be ; 
to execute its Commands, or for executing them irregularly, remiſsly, 8 „ 
ot oppreſſively, but alſo for all kinds of Oppreſſion or Injuſtice done by pl. 8. 38 
them in the Execution of their Offices, or by Colour of them. pl. £ 3 
ba 13. As to the fourth Point, viz. In what Caſes the Court 
10 _ in the Manner above-mentioned, againſt Jurors, It is ob- 4 Fitz. TreC 
cryable, that Jurors may be conſidered either in a Miniſterial Capacity, P#6, 73. 
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bil * Py Perſons bound to attend the Court, in order to perform the 55 . 
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pl. 2. 268. a. 
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| Year, or ſome leſſer d Sum, or impoſe © a Fine of the like 


b. pl 12,268. [ue of his Lands, unleſs the Party pray it: But a Juror 8 who hath ach. 
1 El. .- 37. a Ally appeared, and after makes Default, is ſaid to be ſubject to ſuch For 
9H.4.5. a. feiture of the yearly Value of his Lands, whether the Party pray it or 
5 Alf pl. not, becauſe his Contempt appears to the Court by its own Record; 
8 Co 41. . Vet h eyen in this Caſe the Court, in Difcretion, will ſometimes only | 
i 1 impoſe a {mall Fine. Alſo it is ſaid, That no Juror ſhall be (ubjett u 
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s Fitz. Chal- Venire n facias, except before Juſtices errant, or of Oyer and Terminer, c 


lenge, 47. 
36 H. 6. 27. 


Sect. 15. II. For refuſing to to be {worn when they do appear; for 
which, as it ſeems, © every Court of Record may of common Rigit 


Aa. | | 
Fitz Office impoſe ſuch a reaſonable Fine on any one returned on a Grand or Pet 


de Court, 12 
Fitz Peine 
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110 Ed. 4. 
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Fitz. Aſſiſe, 
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n Fitz. Aſſ. 
136, 466. 
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Juty, as ſhall ſeem convenient. 
Sec. 16. III. For refuſing P to give any Verdict at all. 
S:F. 17. IV. For endeavouring to impoſe upon the Court ; as wht 
q a Petit Jury offer a Verdict to the Court, as agreed to by their whole 
Number, where, in Truth, ſome of them have not agreed to it; 
where © they agree upon two Verdicts, and firſt to offer one of them" 
the Court, and to ſtand to it, if the Court ſhall expreſs no Dilatis 
faction to it; but if the Court ſhall diſlike ir, then to give the wee 
Set, 18. V. For misbchaving themſelves after their Departure " 
the Bar; as where they ſ do not all keep together till they have bien 
their Verdict; or where any t of them carry any thing catable with 25 
in their Pockets; or cat ® or drink, or otherwiſe refreſh chene 
without Leave from the Court, before they have given their Ver 70 
though they were agreed x on it, and were alſo all the time if 


Bro. Amerce- Cuſtody of the Bailiff appointed to take Care of them. 


ment, 63. 


See the Chap» 


ter of Proce 


pl. 4. 


p Vaughil 
I Ro! 
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f 49. 3 Bulſt. 173. 9 UI. 6. 44. b. 4 29 Ail. pl. 27. Bro. Jurors, 28. 49 4 Wehe 46 
| The 3 7 Cro, El. 3 14. H. 7. 29 b. 30. Vaughan, 151. 2 * i 5 
Vaughan, 152. Cro. Jac. 21. Fitz, Examination, 17. Bro. Jurors, 13. N, 
Ut, 


Book Il. 


; es 267. Enqueſt, and ſome à of the others come within View of the 
- b — - * 

into the ſame Town ® in which the Court is holden, bur refuſe to come 

into the Court to be ſworn ; in which Caſes, upon Proof of ſuch Ma. 

ter, the Court © may, at the Prayer of the Party, order the Jurors Who 

appeared, to inquire what is the Yearly Value of ſuch Defaulters Lands 

and after ſuch Inquiry made, either ſummon them to appear, on pain of 


Court, o 


forfeiting ſuch Sum as their Lands have been found to be worth by the 


Sum upon them, 
without any farther Proceeding. But it ſeems, f That ſuch Juror ſha) 


© Raſtal. 267. be liable to loſe his Iſſues only for ſuch Default, and not the yearly V4. 


ſuch Penalty, where i the Inqueſt could not be taken if he had aper. 
ed, as where but five of the Jurors ſummoned on an Aſſiſe, have had 
View of the Land. Allo it ſeems, k That a Juror who makes Default 
without ever coming into the Town wherein the Court is holden, i 
liable only to loſe his Iſſues, or to be amerced, but not to be fined : And 
it is ſaid, That he ſhall neither ! be fined nor amerced if the Defendant 
be eſſoined on the Day on which the Jury was to appear, for that his 
Appearance in ſuch Caſe would be to no purpoſe ; and it ſeems m queſto 
nable whether a Juror be amerciable for not appearing at the Return of a Si 
alias Venire facias, where the firſt Venire was not ſerved; neither doth 1 
Juror ſeem to be amerciable at all, at the Day of the Return of the fill 
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Seck. 19. VI. Tor ſending à for, or receiving Inſtructions from either ; go 129 
he Parties concerning the Matter in queſtion, and therefore Q much Hob: 1 
wore for receiving a Bribe. | Fitz. Exami. 
$:4, 20. As to the ſecond Particular, vis. How far Jurors are pu- Vis Af. a3. 
Mable in the Manner above-mentioned, in their judicial Capacity, It 

ms to be the current Opinion of the Old Books, that Jurors are not See Book t. 
dect to any Proſecurion for a falſe Verdict, except by way of Attaint: Cb. 72. 5:4: 


hap. 2 Of Attachment: 117 


. nd there ſeem to be very few ancient Precedents, for the Puniſhment 
l wither of a Grand or Petit Jury, meerly for giving a Verdict againtt E- 
7 dence, or the Direction of the Court, either in a Criminal or Civil 


ater. It is laid © indeed in Fitzherbert's Abridgment of a Calc in the time 3 9 Coro. 
King Richard II. That the Judge told the Jury, upon their acquitting 
common Thief of an Indictment, That they ſhould be bound ro their Veushan, 
dhaviour for their Lives: But this was only the ſudden Opinion of a 1 55 

judge; and it doth not appear, that the Jurors were afterwards actually (o 

hound, in purſuance of the ſaid Opinion; and Fitzherbert makes a Query 

n his Abridgment of rhe Caſe, by what Law they could be fo bound: 

And as to thoſe three d other Caſes in the time of King Edward III.“ Fitz In- 
berein it is ſaid, That a Juror was committed tor refuſing to agree with e 
hole Caſes, That ſuch Juror ſtaid his Companions a Day and a Night, without 3 
geting with them, and this without Reaſoa ; from whence it is reaſonable to 45 
—nt.nd, Thar there might be ſome Circumſtances of Misbehaviour, as an Veugban, 
obltinate perverſe Reſolution, right or wrong, to find a Verdict one way, 5. 
nd not to conſult with the other Jurors, nor hear their Reaſons, & c. And 15; 
in the laſt of the f (aid Caſes it is ſaid, That the Juror committed by the * 4: Aff pl. 
Juflices of file, for refuſing two Days and a Night to agree with his 4, 
Companions, and ſaying, That he would rather dye in Priſon than agree 
vith them, was afterwards diichaiged by the Jultices of the Common 
bench, upon the adjournment of the Alliſe thither. And ir was part & * Raymond, 
jo the Charge againſt Emyſon, who was indicted in the beginning of rhe 88, 89. 
Naga of King Henry VIII. for a great Complication of Offences, That 

be nd committed a Jury to ward, and bound them to appear before the 


Vaugh, 151. 


ele Ang and his Council, and afterwards, on their Appearance, fined them 

ol | \t20ugh with the Concurrence of the reſt of the Council) in the Sum of 8 /. 

05 klece, for refuſing to find a Perſon guilty of an Indictment of Larceny, 

0 upon lufficient Evidence; yet it is ſaid in Daliſon's h Reports of Caſes, in v Daliſon, 18. 

ts tne third and fourth years of Philip and Mary, That it was agreed, that 

| tices of Aſſiſe, Oyer and Terminer, Gaol-Delivery, or Peace, have 

0 | 0 Fower indecd to aſſeſs Fines on Jurors who make a falſe Oath before 

oy: ny, but that they may give them a Day before themlcives, or the 

. ps Council; by which it ſeems to be implied, That ſuch Jurors were 

mn "cen tought to be ſome way or other Puniſhable by ſuch Judges, or at 

0 or y the King's Council; for otherwiſe ir would be to little purpoſe 

5 þ 2 mem to appear before them. Allo it ſcems to be holden by Sir | 
* : 8 That though a Jury be no way punilhabic for Convict- i 12 Co 23 

1 * an upon an Indictment againſt Evidence, yet they might be *+ 

Ro ſen ed in the Star- Chamber for their Partiality in finding a manifelt Of- 

15 | ry 9 And about k the later end of the Reign of Qucen e 

5 Wr BE was committed and fined, and bound to the Good Be- 8 
clear bei Fa nding one Wharton guilty of Manſlaughter only, againſt 

90 — ence, and the Direction of the Court, upon an Indictment of 


And it is ſaid in Palmer's Reports, That Jurors, who go Pal ner, 
again 6, 
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e other eleven, it may be anſwered, That it is ſaid © in the firſt of 85. verdict 


47 Ea 3. 31. 


1 
— -_ 
— — 


—— 


— — —— 5 = 


—— — 
— 


— 


— - EE ů ů ů —— — — 
— 
A 


— et 
» + IF. td 


— 
—— 
"oo, Em 


SITS - ts 
KK 


—— 
29222 


> - — - 
— — 


—_ « . ̃ r gg rt IS ernment ns nn net ls ts - — — . — 
- . — 2 — — 2 — — —— — 
. 


148 


Hilary, 10 
Ann. Queen 


& Wakefield. 


2 Jon. 15, 16. 
Vaughan, 


144, 145. 
Palm. 363. 


of Attachment. Pookll 


againſt the DireQions of the-Courr are to be fined: And there are (ere. 


ral inſtances in the beginning of rhe Reign of King Charles I] Wherein * 
1 Syd. 229, it was reſolved, That both Grand à and Petit b Juries were ſinable d f at 
+ Juſtices of Gaol Delivery, for going againſt plain Evidence, and il; : Seb 
b 1 yd. 272; Directions of the Court; but theſe Proceedings were always thought of a 
273. Grievous, and were complained © of in the Houſe of Commons: and Fat 
N * this Queſtion was at laſt fully conſidered and debated in Buſbels Cate, in hy 
1 Keb. 76 Who having been committed by the Juſtices of Oyer and Terminer atthe veſti 
my Old Baily, brought his Habeas Corpus in the Court of Common Pleas, to 18 Fl 
© 1Sy4. 338. Which it was returned, That he was committed for the Hine of fory the A 
2 Keb. 180, Marks, impoſed on him for having, with other Jurors, acquitted certin li as f 
181. Defendants of an Indictment for an unlawful Aſſembly, againſt full and E 1 
manifeſt Evidence, and againſt the Direction of the Court in matter of [upon 
155 Law . upon this Return he was diſcharged, and the Return was ad. that i 
Vaughan, judged inſufficient, for not ſetting forth particularly d ſo much of the | does 
« Foo, 16, 17. Evidence that it might appear that it was full and manifeſt ; and | ke. hath t 
e Vaughan, Wile Fas not ſetting forth, That the Defendant did know, and beliore theſe ] 
74% . it to have been full and manifeſt; and alſo, f for not ſhewing what the as fir 
4 os nom CR of the Court was, and in what manner the Defendant found ment. 
143. againſt it. And it was alſo reſolved, 8 That petit Jurors are in no Cal W ſucors 
ee finable tor giving a Verdict againſt the Evidence delivered in Cour, geb 
3 Keb. 352, Whether they be liable to an Attaint for ſuch Verdict or not, not on bleby 
: * for that the Jury are by Law the proper Judges of matter of Fact, as the | cealm 
114 | Judges are of matter of Law, and therefore ought to be free in tixi more: 
Cans judgment of it, without being over-ruled by the Judges, who, flrittly 74 
3 Keb. 35 2. | 


ſpeaking, have no more to do wich the Judgment of the Fact, than the 
Jurors have with the Judgment of the matter of Law]; neither is it pob 
ſible that a Judge can certainly know that a Juror acts corruptiy it 
giving his Verdict contrary to the ſtrength of the Evidence delivered it 
Court; for he may be influenced by his own perſonal Knowledge of tix 


Truth of the Fact, of the Credit of the Witneſſes, the Reputation of oil 
the Parties, and many other Circumſtances unknown to the Judge, 1 he 
well known to the Jury, for which Cauſe the Law provided, That al 
Iſſues ſhould be tried by the Neighbourhood of the Place in which te 5 
arc ſuppoſed to ariſe, becauſe Neighbours are preſumed to have * 4 
Knowledge than others of what concerns their Neighbouts. And {ot 3. 
theſe Caules, and other ſuch like, the Court of King's Bench granted a 4 
Information againſt a Town-Clerk, for publithing an Order of the ya 
againſt Jurors, who had found a Perſon guilty of Manſlaughter _ AS tc 
upon an Indictment of Murder, by which Order the ſaid Jun, ; 
declared to be juſtly ſuſpected of Bribery, and declared uncapav 
holding an Office, &c. 1 [, 
Sect. 21. Yet if it ſhall plainly appear in any Caſe, that beg * 2, 
perfectly ſatisfied of the Truth of a Fact, whereupon they 22 1 3. 
Court, that they find it in ſuch a particular Manner, and the 1 - (0 4. 
rely tell them, That upon the Fact ſo found, as they have 5 1 the 
be, the Judgment of the Law is ſuch or ſuch, and therefore, m upon q Se 
ought to give a Verdict accordingly, yet they obſtinately in e geben dor g 
Verdict contrary to ſuch a Direction; it ſeems agrecable to dl dh 1 Cedi 
Reaſon of the Law, that the Jurors are finable by the Court ann, | k bene 
Caſe, unleſs an Attaint lies againſt them, for other wile they to jude ot in fl 
diſpuniſhable for ſo palpable a Partiality, in taking upon m_ -ſymcd Jutiſ 
matters of Law, with they have nothing to 60 with, and are Pin . cell 


3 


— 


Chap. 22. Of Attachment. | 149 
to be ignorant of, contrary to the expreſs Direction of one who by the 
us is appointed to dire them in ſuch Matters, and is to be prefumed 
of Ability to do it. 5 . 
He. 22. Alſo if a Judge, for the better Direction and Information 
of a Jury, ſhall ask them their Opinions concerning ſuch a particular prog 2 
ad, and they ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver Jon. 15, 16. 
in their Verdict as they think fit, contrary to his Direction, it ſeems Vaughan, 
cbeſtionable, whether they may not be fined in ſuch a Caſe alſo, un- 
ef an Attaint lie againſt them; for that it is the Duty of Jurors to take 
the Advice and Information of the Court, in order to be governed by 
it as fat as ſhall be conſiſtent with their Conſciences. 1 5 
Sd. 23. Alſo if a Jury ſhall refuſe to find an Office for the King, Moor, 730. 
upon full Evidence, it hath been holden, That they may be fined, for 3 
that in ſuch Caſe they are not liable to an Attaint, and their finding 253 
does not determine any Man's Right, and the King, in many Caſes, 
hath no other Remedy; yer it ſeems queſtionable, how far at this Day 
theſe Reaſons may be thought concluſive ; and it ſeems, that they hold 
x ſtrongly for the Puniſhment of Grand Jurors refuſing to find an Indict- 9 H. 6. 40% b 
ment of High Treaſon ; and yet it will be hard to maintain, That ſuch 
W jurors are any way puniſhable for ſuch a Refulal. RE 
deck. 24. But if a Petit Jury in a Leet, conceal a Matter preſenta- 
bleby them, it is a good Cuſtom that they may be amerced for ſuch Con- 9 H. 6. 44. b 
cealment, being found by the Grand Jury ; and by 3 H. 7. 1. ſer forth 
more at large Book 1. Ch. 59. S. 1. If an Inquiſt conceal any matter in- 
quirable before Fuſtices of Peace, another Inqueſt may be impanelled to inquire 


of ſuch Concealments, and the Concealers may be amerced by the Diſcretion of 


ſuch Juſtices. 
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In 5 
Having ſnewn in what Caſes the Miniſters of the Court are puniſhable 
in the manner above-mentioned, I am now to ſhew, in whar Caſes 


e may be ſo puniſhed ; and for this purpoſe I ſhall endeavour to 
ew, 


1. Where inferior Judges are puniſhable in ſuch manner. 
2. Where Counſellors. 
3. Where Gaolers. 


4 Where any Perſon whatſoever. 


4s to the firſt Point, 1 ſhall endeavour to ſhew, where inferior Judges 
are in ſuch manner puniſhable, 


i For proceeding without Juriſdiction. 

For proceeding unjuſtly, oppreſſively, or irregularly, 
3. For refuſing to do Juſtice. 

4. For Contempts of ſuperior Courts. 


Sect. 25, 


| thr Jad As to the firſt of theſe Particulars, viz. In what Caſes infe- 
eral 5 ate Ses are puniſhable in the Manner above-mentioned, for pro- 
66 18 without Juriſdiction; it ſeems, * That the Court of King's * 41 Aff pl. 
be T a general Superintendency over all inferior Courts, may "TE 
e 0 ; AIK. 201. 


wels award an Attachment againſt any ſuch Court uſurping a 1 Keb 49 
uildiction no way belonging to it, and putting the Subject to unne- Palm. 55 


J Vexation by colour of a judicial Proceeding wholly unwarranted 
Qq by 


150 
2 Vide 19 H. 


317. Letter J. 
© 41 Aſſ. 30. 
Fitz. Leete. 


Bro. Leete, 
1 
4 Vaughan 
and Hodges 
Paſchæ, II. 
Anne. 

© Salk. 201. 
pl. 3. 

f Palmer 
564. 

1 Keb. 484. 
8 19 Hl. 6. 54. 
2 Rol. Abr. 
317. J. pl. 1. 
6 Mod. 93, 
2 Keb. 617. 
1 Ventries, 
65. 73. 

1 Keb. 484. 
I Syd. 464. 


h Salk. 201. 
3 Keb. 92. 

i 2 Jon. 178. 
k F. N. B. 76. 


Fitz. Attach- 
ment, 8. 


68. E. 
Infra. Set. 


70. ſuch Court, and afterwards an Attachment upon its proceeding ala 


ordinary Circumſtances in the Caſe; as where © the Steward of a let 


aroſe out of his Precina, and which, if it had ariſen within his Pre. 


bring it within the Juriſdiction of the Court; but in this laſt Cale, thre | 


on to Trial, or giving Judgment againſt him without giving him at 


Of Attachment. | Bock. I 


by Law, and therefore prohibited by it; yet in theſe Caſes it ſeems io 
be rather the more uſual b way, firſt to award a Writ of Prohibition to 


ſuch Prohibition, and not to grant a Rule to ſhew Cauſe why an 44 
tachment ſhould not go in the firſt Inſtance, unleſs there be ſome ext. 


is guilty of a double Uſurpation, as of holding Plea of a Matter which 


cinct, would not have been within the Juriſdiction of his Court; 9 
where 4 the Judge of an inferior Court refuſes to receive a Plex thy 
the Cauſe of Action aroſe out of his Juriſdiction; or where e any Judy 
rakes Cogniſance of a Cauſe ro which he himſelf is a Party; or whe 
the Judge of a Court-Baron is privy to a Practice of ſplitting f a Caul 
of Action for more than forty Shillings into leſſer Sums, in order w 


ſeem ro be more inſtances 8 of Prohibitions than Attachments; and in 
the Caſes above-mentioned, and all others of the like Nature, it feen 
to lie whoſly in the Diſcretion of the Court to grant either. 

SeF. 26. As to the ſecond Particular, viz. In what Caſes inferior 
Judges are puniſhable in the Manner above-mentioned, for ating un 
juitly, oppreſſively, or irregularly; it is not eaſy to meet with Cal 
of this kind in the Books, there being ſeldom any thing n 
them ſo remarkable as to be thought worth reporting; but it {cen 
to be common Practice, to grant Attachments againſt the Judges d 
ſuch Courts for any Practice contrary to the plain Rules of natural i 
ſtice, though it have been never ſo long uſed in ſuch Courts; as for de 
nying a Defendant a Copy of the Declaration againſt him, and going 


manner of Notice, or Time to make his Defence; or for taking of un 


reaſonable h Diſtreſſes, either on meſne Proceſs, or Execution; or {i %s 
compelling i a Defendant to give exorbitant Bail; or for procecding ca K 
trary to the Prohibition k of a Statute, as ! by amercing a Corel wich 
according to his ſpiritual Benefice ; or by aſſeſſing m an Amercement " - 
out any affeerment by the Tenants of the Manor; or by taking 0 Mich 
ney of a Plaintiff or Defendant for vicious Pleading. 1 dual 
Scecr. 27. As to the third Particular, viz. In what Caſes in hy" ' 
. Judges are puniſhable in the Manner above-mentioned, for Wi iſh 
Juſtice; It ſeems clear, from the general Reaſon of the Law, - l . 
common Practice of the Court of King's Bench in Caſes of this! _ N 
That the ſaid Court may, in its Diſcretion, award an Attachment 5 x 8 
any ſuch Judge, obſtinately and perverſely, and without any ce g they 
a reaſonable Excuſe, refuſing to proceed at all, or to give rab 1 BY 
award Execution, in a Matter brought regularly before e _ 
ſuch Delays of Juſtice are not only grievous to the Suitor, but E * 
Diſgrace upon the Law it ſelf: Vet if there be no extraordinary x Pri 
ſtances in any ſuch Delay, to bring the Judge under - 80 5 the 
Suſpicion of Corruption, it ſeems the more uſual Method 1 e ol nor 
Writ to ſuch Judge, commanding him to do the thing, F - 2 tabe out ter 
whereof you complain; and if ſuch Writ be not obeyco, * ber wit tue 
an Alias & Pluries, or to take o out the Alias & Pluries of” ” ks Vac 
the firſt Writ; and thereupon, if the Judge refule to _ Ys dhe Pat is d 
out an Attachment againſt him at the Suit of the King ane © to f 


34- 


; ; > Tino's Bench, 
ty, Which may either be returnable into the Court of Kings 10 


Chap. 3 2. Of Attachment. 


the Party's election into the Court of Common Pleas, except in ſome 
ſpecial * Caſes ; and this ſeems > to be the proper Remedy to compel 
the Lord of a Mannor to hold a Court for the determining of a Writ of 
Right Patent, of a Writ © of Right Cloſe; or to compel the Judge of 
any inferior Court, whether of Record 4 or not, to proceed © in a Plea, 
or to give Judgment, f or to award Execution. 8 

Self. 28. As to the fourth Particular, viz, In what Caſes inferior 
Judges are puniſhable in the Manner above-mentioned, for Contempts 
of ſuperior Courts: There is no doubt but that Juftices h of Peace, 
or Commiſſioners i of Sewers, may be ſo puniſhed for proceeding in any 
Matter before them, aſter a Certiorari delivered to them, or the Judge 
of a Spiritual k or Civil! Law Court, for proceeding in a Cauſe, after 
Notice of a Rule to ſhew Cauſe why a Prohibition ſhould not go, 


| Cauſe aſter a Habeas Corpus, or Writ of Error allowed; or a Sheriff, m 
for proceeding in Replevin, or other Cauſe, in the County- Court, after 
a Superſedeas, Pone, or Recordare. Allo a Rule n has been granted to ſhew 
| Caule why an Attachment ſhould not go againſt the Steward of a Wa- 
pentake for proceeding after a Jolr, though this be only a Contempt to 
the County-Court. | | Ss 
deck. 29. Allo Juſtices of Peace may be puniſhed in the Manner a- 
boye mentioned, for acting in a Contemptuous manner againſt the Deter- 
| mination of the Court of King's Bench; as where an Order of Sertle- 
ment, ſpecially ſetting forth the Circumſtances of the Caſe, is removed 
into the ſaid Court, and quaſhed there, by the Judgment of the Coutt, 
| upon the Merits; and yet the Juſtices of Peace afterwards make another 


5 Order to remove the ſame Perſon to the ſame Place, for the very ſame 
j E Caule, without regarding the Judgment of the Court, though ir were 
ty well known to them, and inſiſted on by the Parties. 1 
of | SA, 30, As to the ſecond Point, viz. In what Caſes Counſellors 
. ac puniſhable in the Manner above-mentioned, it ſeems clear, That 
0 notwithſtanding they are neither Officers of any Court, nor inveſted 
he vith any judicial Office, but barely practiſe as Counſellors, yet“ inaſ- 
fy much as they have a ſpecial Privilege to praCtiſe the Law, and their 
Mishchaviour tends to bring a Diſgrace upon the Law it ſelf, they are 
10 Punithable for any foul Practice as other Miniſters of Juſtice are. 
00 Keck. 31. As to the third Point, vis. In what Caſes Gaolers are pu- 
the niſhable in the Manner above-mentioned, it ſeems clear, That they are 
re ot only puniſhable in this Manner, as all other Officers are, by the 
all Courts to which they more immediately belong, for any groſs Misbeha- 
0 flour in their Offices, or Contempts of the Rules of ſuch Courts, but 
00 ey are alſo puniſhable by any other Courts for diſobeying Writs of 
al; Hieas Corpus awarded by ſuch Courts, and nor bringing up the Priſoner 
1 the Day prefixed by ſuch Writs. Allo it ſeems clcar, P That it is no 
- — c for not obeying a Writ of Habeas Corpus ad ſubjiciendum, that the 
ble N oner did not tender the Fees due to the Gaoler: Alſo 4 it ſeems to be 
12 * ter Opinion, That the want of ſuch a Tender is no Excuſe for 
Jay 0 2 eying a Writ of Habeas Corpus ad faciendum & recipiendum; how- 
out 20 2 is certain, That if the Gaoler bring up the Priſoner by ver- 
ith Gaal luch Habeas Corpus, the Court will not turn him over till the 
1 5 * paid all his Fees, [ nor, as ſome t ſay, till he be paid all that 
2 * fr y him for the Priſoner's Diet, for that a Gaoler is compcllable * 
0 = Priſoner Suſtenance ; bur this is denied by others. * 


Set. 


ot a Judge of any inferior Common Law Court, for proceeding in a P 
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2 F. N. B. 
62,0. 230, e. 
63. b. 67. b. 
13. h. 14. a. 
b F. N. B. 
3.0.04; 8; 
CF. N. B. 
12. e. 

4 Raſtals En- 
tries, 83. b. 


e. 13. 2, 
Raſtal's En- 
tries, 83. b. 


44. 
F. N. B. 
1e. 
243. d. 
s F. N. B. 20. 
5 
n Moor, 677. 
DEST. 
Yelv. 32. 

1 Keb. 93. 
11 Mod. 44+ 
k 2 Jon. 47. 
! 1 Rol. Rep. 
i 
m F. N. B. 
£3: b. 14. 8, 
Fitz. Reple- 
vin, 31. 

43 Ed. 3. 26. 
Fitz. Pro- 
ceſs, 168. 
Action ſur le 
Caſe, 39. 

" Burgh & 
Blunt, 

Hil. 3 Geor. 


06 Mod, 
137. | 

See Book r. 
Ch. 83. S. 26. 


p I Keb. 272. 
pl. 57. ok 
q March 89, 

I Ke b. 280. 
pl. 79. 

2 Jon. 178. 
Contra 

1 Keb. 566. 
p. 

r 2 Jon. 178. 
2 Rol. Abr. 
32. B. 

t 1 Rol. Rep. 
338, 3395 
Contra 2 Rol. 
Abr. 32. B. 

» Co. Lit. 
295. A, 

> Co. 87. b. 
Pl. Com. 
68. 8. 

2 Rol. Abr. 
32. B. 


152 e Of Attachment. Book I Che 


55 . ect. 32. Alſo it ſeems, That the Court of King's Bench, which la bo 
2 Rol. Abr. © general ® Superintendency over all Perſons who are in any reſp*& vj, WM - 7 


. 806.c. 1. niſters of Juſtice, may award an Attachment againſt any Gaoler uſy be co 

N pl aa Priſoner barbarouſly and inhumanly; yet it is ſaid, Þ That a Gaol rempt: 
*Firz Pio. is no way puniſhable for keeping a Debtor in Irons. And it ſeems 2 | Alſo | 
8 16 greed at this Day, That a Gaoler ſhall not be puniſhed in the Manner 
98 above mentioned, for the bare Eſcape of a Perſon in his Cuſtody by 
1 H. 5. 14. . Civil Proceſs ; but that the Party grieved by ſuch Eſcape ought to tak 


Dyer 212. his Remedy by Action. 


[return 
Polleſi 


were | 


4 4 22b Se, 33. As to the fourth Point, viz. In what Caſes any Perſon ay x 
Crompton whatſoever is puniſhable in the Manner above-mentioned; it ſeems, Tha Reſco 
i Ei . 3. even Peers of the Realm, whether Spiritual or Temporal, are liable ty le Joo 
pl. 7. ſuch Puniſhment for ſome Contempts, as for reſcuing © a Perſon arreſted an At 
: 4 Os : by due Courſe of Law, or for proceeding in a Cauſe againſt d the Kings turn i 
A. 234. pl. 3. Writ of Prohibition, or for diſobeying other © Writs, wherein the often 
8 Ed 4. 17.a King's Prerogative, or the Liberty f of the Subject are nearly concerned; to ret 
+ Ed. but it doth not 8 ſeem clear that it is a certain general Rule, that ace $8 
F. N. B. 47.c is puniſhable in this manner for Diſobedience of all Writs whatſoever; niſnab 
Fitz quare and it ſeems h certain, That no Peer is liable to an Attachment for nat the C. 
non Con. appeating on a Jury ; therefore it ſeems, That what is ſaid * in fone ner, t 
tempt, 3. Books in general, That an Attachment lies againſt Peers, for Contempt any b 
2 60. , Ought to be underſtood of ſuch only as are of an enormous * Natur, fle, 
Fitz Witber. as thoſe above-mentioned, and others | of the ſame kind, about which Court 
h it is difficult to lay down any certain particular Rules; however it depen 
«+ 33. certain, that all other Perſons are liable to an Attachment for Contempt, queſti 
F. N. B. 3. e all the particular inſtances whereof it would be endleſs ro enumerate, of th 


Dyer, 319. and therefore I ſhall only take notice of the moſt remarkable, which 


. 98. | g : 

1 Bio Pro. ſeem reducible to the following Heads. 
ceſs, 198. | 
Cro. EI. 170. 


öl. Abe . Contempts of the King's Writs. 


234. pl. 3. Contempts in the Face of a Court. - 
OE . Contemptuous Words, or Writings, concerning the Court. 
I 7 . 


I 

2 

3 
6 Co. 4 a; 4. Contempts of the Rules or Awards of the Court. 
Finch, 358. 5. Abuſes of the Proceſs of the Court. | 


. 315- 6. Forgeries of Writs, and other Deceits of the like kind, rending b 


Hob. 6r. impoſe on the Court. 
21 Ed.3.59.b. | . . 
pt Sha Sect. 34. As to the firit Particular, viz. Where Perſons are punille 


29 Aff pl.33. ble in the Manner above-mentioned for Contempts of the Kings 2 
| . El. it ſeems that it may reaſonably be argued, That all ſuch Writs, ns 

i Rel. Abr. in the King's Name, and importing ſome lawful Command or * 

220. pl. 12. tion from him, which every Subject is in Duty bound to obe y, e 


1 Diſobedience m of any of them being a Contempt of the King's 7 


" 1 Mod. 44. rity, is, in ſtrictneſs, puniſhable in the manner above menu, "Cog 
5 Mod: 314 Court, in Diſcretion, ſhall think fit ſo to proceed: Vet it 7 = 
Fitz.quare to have been uſual for the Court to proceed in this 17 2 A” 
non «dmiſit7 Nonfeſance, in not performing the Command of the firſt - why. 
4 129 Caſe whatſoever. But n it ſeems clear, That an 3 10 
3 Af. 3% Courſe for the Non performance of the Demand of a Laut b. 4 
1 ag 457. in ſome Caſes, if not in all, be taken out together wo 1 2 aj 
Finch. 237. the ſame time with the firſt Writ: Alſo it ſeems, That t : | co con 
11 H. 4. 86. in any ſpecial Caſe, in which it ſhall ſeem proper, make a and 


| . 6 n it; 
2 pell the Party to whom the firſt Writ is directed, to execute ;, 


On, 25. 


1 
F. N. B. 68. e. Supra Sc. 27, 
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« (uch Rule ſhall be diſobeyed, there can be no doubt but that the Court 
may proceed againſt ſuch Diſobedience in the ſame manner as they uſu- 
ally do againſt the Diſobedience of any other Rule: Alſo ir ſeems ® co F. N. B. 
de common Practice to grant Attachments upon Affidavits of Con- 75 OS. 
umpts to the King's Writs, by acting contrary to the Purport of them. C15; "a 
Alo there can be no doubt, but that if a Sheriff ſhall in any Caſe 174. A,B. 
return to the Court, That a Perſon arreſted, d or Goods ſeiſed, © ot ie, Sue, 
Poſſeſſion of Lands delivered 4 by him, by Vertue of the King's Writ, eien, $. 
were reſcued or violently taken from him, &c. the Court may award © Oe. 6. 
in Attachment againſt the Reſcuers. Alſo it is certain, That rhe Court 5, r. 
bath, in ſome Caſes, awarded an Attachment upon Affidavits of a * Fitz. Al- 
Reſeous, where the Officer hath not returned one; yet this was anciently at AY 
e looked on as irregular, and of late the Court has refuſed ro grant; Picz "YI 
an Attachment in any Caſe for a Reſcous, unleſs the Officer will re- de vicount, 
turn it; for that it hath been found by Experience, that Officers will 37 Hl. 6. 2. 
often take upon them to ſwear a Reſcous, where they will not venture b. 1 
to return ons. | 5 . — 8 pl. 
$8. 35. As to the ſecond Particular, viz. Where Perſons are pu- jon. 30. 

niſhable in the Manner above-mentioned, for Contempts in the Face of Fitz. At- 
the Court; it ſeems clear, That all Perſons are puniſhable in this man- N 4 
det, not only for making an actual Breach of the Peace, but alſo for 5 
any heinous Miſdemeanour in the Face of the Court; as f for giving * Selk. 17 
fille, trifling, and contradictory Anſwers upon an Examination in f 
Court concerning one's Ability to be Bail for another, in an Action Co. Car. 146 
depending in the Court, or concerning any other ſuch like Matter in 7.99 . 
queſtion before the Court, and to be determined by the Examination Fw © 
of the Parties; or 8 for any contemptuous Behaviour towards any Judge : Raym. 376. 
in the Face of the Court, as by charging him with Injuſtice, and pray- 1 
ing for an Information againſt him, &c, ä r e 
Seck. 36. As to the third Particular, viz, Where Perſons are puniſha- 
ble in the Manner above-mentioned, for contempruous Words, or Wri- 
tings, concerning the Court; it ſeems needleſs to put any Inſtances of 
| this kind, which are generally ſo obvious to common Underſtanding, 
and therefore I ſhall only obſerve, That ſometimes Arrachmenis have $1, g,, 

been granted for contemptuous Words concerning the Rules of the 
Court, without making any Rule to ſhew Cauſe why ſuch Attachments 
Ihould not be granted, becauſe it would be vain to ſerve him with a 
ſecond Rule who has deſpiſed the firſt, N 

Keck. 37. As to the fourth Particular, viz. Where Perſons are pu- 
niſable in the Manner above-mentioned, for Contempts of the Rules 
| & Awards of the Court; There is nothing more frequent than to pro- ,, Aff pl, 39 
cod in this Manner for Contempts of this kind; as where f a Defen - pit , 
cant in an Action of Account being adjudged to account before Audi- poſonment, 
| 01s, refuſes to do it, unleſs they will allow ſuch an Acquittance, which 8 vie 
Vas diſallowed by the Court before; or 8 where one who has ſubmit- _ 3 
td to an Arbitration by Rule of Court, being after ward perſonally compr, 23, 
| lerved with a Copy of the Award, and required to perform it, refuſes 3 199-1 '?- 
do co it; or where one, refuling to pay the Coſts taxed by the Maſter, . 
| or that ſuch a Taxation is, in Judgment of Law, a Taxation by the * 1 Mod. 21. 


vurt: Bur it {6 : Salk. 71. pl. 
t it ſeems, That generally an Attachment is not grantable 7.4.1, 


— = = . = 9 


<> 


to Diſobedience of any Rule, unleſs the Party have been perſonally Vide 9 & 10 
ned With it; nor for Diſobedience of a Rule at Njf Prins, unleſs it Cuil. 3. 15. 
* be 
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Salk. 94. be made a Rule of Court, nor for Diſobedience of a Rule made by 4 
Judge at his Chamber, unleſs ir berentred, 
Sect. 38. As to the fifth Particular, viz, Where Perſons are puniſhable 
in the Manner above-mentioned, for Abuſes of the Proceſs of the Cour, 
There are ſo many inſtances of this kind that it would be in vain to po 
abour to enumerate them all, . and therefore I ſhall only rake notice of 
ſome of the Principal of them, as, 
Hob. 264, Sed, 39. Firſt, The taking out ſuch Proceſs without any Colour of 
| Right to it; as where one ſues out Execution without any Judgment to 
8H 4. 17. Warrant it, &c, or where a Woman brings an Appeal * of the Vea 
Fiez. Coron. of her Husband, whom ſhe knows to be alive. 
73- Sect, 40. Secondly, The making uſe of ſuch Proceſs as a Staſe to 
help the Juriſdiction of an inferior Court; as where one arreſts another 
Style Rep. by a Latitat, in order by that means to bring him within the Limis 
239, 343- of an inferior Court, and when he has got him there drops the Luiu iſ 
ad and proceeds in the inferior Court. | 
Seck. 41. Thirdly, Making uſe of ſuch Proceſs in a vexatious mar- 
ner; as where a Perſon who has brought an Action in one Cour, 
does afterwards ſue the ſame Defendant, for the very ſame Cauſe, in 
another Court, while the firſt Action is ſtill depending, in which Cat 
the Defendant ſeems to have an Election either to move for an Altach. 
v Fitz. Cor- ment, b or to bring an Action © on the Caſe for ſuch a vexatious Pro 
pus cum ceeding againſt him. 


hap 


17 17 56. Seck. 42. Fourthly, Making uſe of ſuch Proceſs any other way t 
d. 7.9, ſerve the purpoſes of Oppreſſion or Injuſtice; as where 4 one arreſts ano 1. 


CS _ 2. ther at my Suit, without my Privity, in order to make ſome undue d. 
© 7.H.6. 45. vantage from him, ec. 


a. Seck. 43. As to the ſixth Particular, viz. Where Perſons arc x $0 
3 niſhable in the Manner above-mentioned for forging of Writs, 3 Place 
7 84. other Deceits of the like kind, tending to impoſe on the Court; oY in the 
Vide 8 El. 2. can be more frequent than to proceed in ſuch manner for Offences o Reade 
* Dyer, 241, this kind, as for altering © the Teſe of Writs, or for filling f them t bew 
pl. 50. 244 after they are ſealed, or 8 for bringing groundleſs Actions, in orcer i Wee 
76 + ;r0 intitle the Parties to the Privilege of the Court, or for getting form 
© Dyer, 245. Judgment in Ejectment, by Affidavit of the Service of a Wan li, 

Bro Pri. on one who was procured to perſonate the Tenant, or for any l | Wrie 


lege, 4. like P ractices. | 
h 6 Mod. 16 | | | | | 
Savil. 31. | | Set 


& | | ſued | 


CH AP. XXIIL 
Of Appeal. 


JEFORE we examine the Nature of ſuch Proceſs, as is grounded 
D on an Appeal, Indictment, or Information, it may not be impro- 
, firſt to conſider the Nature of each of theſe in Particular. And 
rſt of Appeals, of which there are two ſorts, 


1, By an Innocent Perſon. | 
2. By an Offender conſeſſing himſelf Guilty, who is commonly called 
In Approver. | Et | 


| $8. 1. And Firſt, Of an Appeal by an Innocent Perſon, which is rinch os 
the Party's private Action; proſecuting alſo for the Crown, in reſpect Law, 310, 
if the Offence againſt the Publick, which he may do two ways, ** 


Plow, Com. 
8 476. 

1. By Writ. 
2. By Bill. 


Led. 2. As to the Writ of Appeal, I ſhall only take Notice in this 
Place, That it is an Original iſſuing out of Chancery, and returnable 

In the King's Bench only; and for the Form of it I ſhall refer the 

Reader to the latter part of this Chapter, wherein I ſhall endeavour to 

(ew for what Defects it may be abated. 

| ve, 3. Alſo I ſhall refer the Reader to the ſame Place, for the 

Form of a Bill of Appeal, and ſhall not here take any farther Notice 

it, than by obſerving that it muſt contain greater Certainty than a 

Vit of Appeal, and is in the Lieu both of the Writ and Declaration, 
nd ſhewing before what Courts, and againſt whom it may be proſe- 


cuted. 
Ker. 4 And firſt, There is no doubt 2 but that any Appeal may be = Cro Ei. 
ſued by Bill in the King's Bench againſt any Perſon in cuſtodia Mareſchalli, gofs 699 
tier by an actual Commirment, or by having Bail filed for him in that Lerters CD. 
it; but d not againſt one who is mainpriſed de die in diem, for that H P. C. 139. 
uch a one cannot be ſaid to be in cuſtodia Mareſchalli. And it hath been . as ot. 
aired, © Thar if the Appellee be arraigned and tried the ſame Term, 1) Ed. 3. 13. 
Tha bs no neceſſity to file the Bill againſt him. Alſo © it ſeems clear, b 4% „ 
that if a Defendant appear in the ſaid Court on a void Writ of Appeal, , Bulft. 74. : 
| al be committed to the Marſhalſey, and then declared againſt in a, Jo 435: 
a 'a Mareſchalli; but where a Defendant appears on a Writ not void, 5 
FT voidable only, as for the want of an Addition, Cc. it was once © ; Rol. Ab. 
vn en, Thar he could not be committed, nor declared againſt in cuſto- __ 
* reſchalli bur ought to be diſcharged. But the contrary hereto 694, 695. 
dus tO be now ſettled in the Caſe of Keewes f againſt Trundal, who, * Cro. Ei. 


ippearing in the Court on a Writ of Appeal of Death, demanded Oyer ONT: 3 


O Georg. 


LEY 
— 


Mich. + by Bill in cuſtodia Marefchalli: And furely this cannot 


H. P. C. 148, hath been reſolved, That if part of the Accomplices to the ſame Feloy 
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Like Caſe be- of the Writ, and pleaded in Abatement the want of an 
tween Smit 


h f Addition; 4nd 
and Bowen, thereupon the Court abated the Wrir, and ſuffered him 


to be arraipned 


bur ſeem more 
Anne. reaſonable than to ſuffer a Priſoner under ſo heavy an Accuſation, 9 


which he is ſtill liable, to go at large without a Trial; neither do | find 
any reaſon given why a Priſoner appearing on a voidable Writ, ſhoul 
have a greater Advantage than on a void one; 
Keilw. 152, Set. 5. Secondly, It is alſo holden, Thar an Appeal may be con- 
b. pl. 4 menced before Juſtices in Eyre, which, as ! ſuppoſe, muſt be intendel 
of an Appeal by Bill, for that all Writs of Appeal muſt be retutmabe 
in the King's Bench. 
Sed. 6. Thirdly, Alſo it ſeems clearly to follow, from the Pup 
2 Inſt. 418, of the Statute of Weſ/minſfter, 2. Ch. 29. That Bills of Appeal may k 


420. commenced and determined before Juſtices, ſpecially aſſigned, in ſpec 


_ Caſes, and for certain Cauſes, to hear and determine them. 


2 Bro. Ap Seck. 7. Fourthly, It is certain, That Commiſſioners of Gaol-deli 
—_ 3 very may receive a Bill of Appeal againſt any Priſoner of the Gu 


Dyer, 201. Which they are authoriſed to deliver. Alſo it is generally holden, Tha 
pl. 67. they may receive ſuch a Bill againſt a Perſon who has been let to Bai 
88 by them, but not againſt one who has been let ro Mainpriſe. And i 


be in the Friſon which ſuch Juſtices are to deliver, and the others I 
not in it, the Juſtices ſhall receive an Appeal againſt them all, which 
after the Trial of thoſe that are in the Priſon, thall be removed int 
the King's Bench, where the others ſhall be proceeded againſt. But 
theſe three laſt Points, having been already more largely conlider, 
Chap. 6. Sect. 5. I ſhall refer the Reader to what is there ſaid concen- 
ing them. Oe 1 . 
Sect. 8. Fifthly, It ſeems to follow, from the Purport of the Statuts 
which have been generally conſtrued to authorize Juſtices of Allie i 
Vide Supra. deliver Gaols without any ſpecial Commiſſion of Gaol-delivery, {lt 
fol. 28, 29, they may receive Bills of Appeal in the ſame manner as Commullins 
3 pl. of Gaol-delivery may. 


* 


— _ Set. 9. Sixthly, It ſeems to be holden in Firzherbert's Abridgment” 


a 44 Ed. 3. of Juſtices of Peace, but only of Juſtices of Gaol deliver); to = 
44-pl-57. may be added, That the above-mentioned Statute of 34 Ea. 3: * 5. 
3 11. empowers Juſtices of Peace to hear and determine Felonies, C. 


cee Ch. 9. tle or nothing. 


g | | M1 
To 39.4% Led. 10. Seventhly, It is certain, That an Appeal may be co 


f from 
See Ch 9. menced © by Bill, before the Sheriff and Coroner, and removed fes 


| | ied ad re Wi) 
_ pj them into the King's Bench, by Certiorari, as hath been mo 


„ ſhewa, Chap. 9. al by 


| t an App* 
S.P.C.65.3. Sect. 11, Eighthly, It ſeems to be agreed, “ That an 1 
* 74+ the Courſe of * Civil Law, in Nature of a Bill of Appeal b) 


| for 105 
Vide infr,, Common Law, may be ſued before the Conſtable and Marſhal Felon 
Sc ct. 28. | 3 : 


Chap. 23. Of Appeals. „5 
relonies done out of the Realm, in relation whiereunto it is enacted by 
1 H. 4 14, as followeth, For many great Inconveniencies and Miſchiefs that 
| often have happened by many Appeals made mithin the Realm before this time, it 
© ordained from: henceforth, That all Appeals to be made of things done within 
| the Realm, ſhall be tried and determined by the good Laws of the Realm: And 
that all Appeals to be made of thing s done out of the Realm, ſhall be tried and 
luer mintd before the Conſtable and Marſbal of England for the time being. 
Seck. 12. In the Conſtruction of this Statute, it ſeems to have been 


Lieds in any foreign Realm, the Wife, or Heir of the Deceaſed may | last. 74. . 
have an Appeal of his Death, before the Conſtable and Marſhal, who 13 .. 45-0 
| ſhall proceed according to the Civil b Law, and give Sentence by the , fat. 724 
Teſtimony of Witneſſes, or Combat: From whence it follows, © That 391. b. 


no ſuch Sentence can corrupt the Blood of the Appellee, for that ſuch Supra 2 4. 


- Corruption can only be cauſed by a Judgment by courſe of the Common = JuriC. 

n. Alſo d it ſeems to be clear, That no ſuch Appeal can be proſe- dict. 703 

i cuted before the Marſhal alone without a Conſtable. | | © * mo A 
Sed. 13. It hath been holden, © That if a Man die in England, of 8. and Ch. 4 


2 Wound given him in a foreign Realm, he may be appealed by rhe sf this Boo 
intent of this Statute, beſote the Conſtable and Marſhal, for that it is 37402; 220 


be thought the meaning of the Statute in reſtraining the Civil Law, in 8 8. Let. 
Cafes within the Conuſance of the Common, to reſtrain it allo in Caſes Hutt. z. 
which the Common Law had nothing to do with, and which were pro- : Laſt. 74, b. 
perly cogniſable by the Civil Law, and by that only; for the only end l 65 
of ſuch a Conſtruction would be to cauſe a Failure of Juſtice. 1 Inſt. 74, b. 
Sec. 14. It is farther enacted by the ſaid Statute of 1 H. 4. 14. That 5 Ch. 31. 
u Appeals be from thenceforth made, or. in any wiſe purſued in Parliament, in 
ume to come. | N | 


inal confidered, as m6 the Mister Of: them: und of two kindd. 


1 

. 1. Not Capital. 
—_— 
inet | 2, Capital. 

uct | 


cently ſeveral kinds, as Appeals de pace, de plagis, and de Impriſonamento, cap. 41. 


of uſe, and turned to Actions of Treſpaſs, for theſe many hundred by Hy 182. 


Years, I ſhall only conſider the Nature of an Appeal of Mayhem; for * Inſt. 126. 
| te better Underſtanding whereof, I ſhall endeavour to ſhew, 8 


I. Of what Mayhems it lies. TY 5 6 £ 
2. What ought to be the form of the Wrir, Bill, and Declaration. 


on: 3. What Defence may be made by the Appelle. | e 
1 7 aeg the Mayhem ſhall be tried, and where the Trial ſhall be pe- 
ii v . 


5 As to the firſt Point, vis. Of what Mayhems an Appeal 

Wat hall take it for granted, Thar notwithſtanding every f Hurt Ses B.. 

way = done to a Man's Body, whereby he is leſs able in Fighting, Ch. 4+ 

and A 2s aps, properly enough, in a large Senſe, be called a Mayhem, , 15 
Will certainly ſubject the 8 8 occaſion d it to the * Hob. 134 

8 0 


IL 


zoreed, * Thar if any of the King's Subjects kill any other of his Sub N 65. 


. en N Inſt, 391.2. 
| certain, That he cannot be tried by the Common Law; and it cannot * See Ch. 4. 
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dect. 15. And firſt, of thoſe not Capital, whercof there wer e an- Fleta 15 1. 


n well as Appeals of Mayhem; but the former of theſe having been out 454. Lib. 3. 


—— 2 —— 
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5 J 
PR. — 
— — 2 — 
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of Damages, in an Action of Treſpaſe by the Party grieved, whether 


it were malicious, or happened through Accident or Miſadventun: 


*r3H.7, yet“ an Appeal of Mayhem cannot be maintained for any ſuch Hur, un 
14. pl. 5. leſs it were accompanied with ſome evil Intention in the Perſon wh 
cauſed it; for ſurely the Law, in requiring that the Word Felony de 
made ule of -in every ſuch Appeal, (as will be more fully ſhewn under th 
next Point) cannot imply leſs than that the Fact muſt be attended wig 
ſome odious Circumſtances. Yer it ſeems clear, That if a Man ftrikir 
at another with ſuch an evil Intent, as would ſubje& him to an 4 
| of ' Mayhem, if the Perſon ſtruck at ſhould be maimed, ſhall happen t 
v Bro. Ap- mifs him, and ſtrikg a third Perſon, and maim him, he is liable Þ to 2 
peat, 157- Appeal of Mayhem at his Suit, whether he had any kind of II- wil; 
3 H. 7. 14. ; k 556 | 
Ls. gainſt him or not. | (FR 
bee B. r. Ch. 5 
31. Sec. 41 


* As to the ſecond Point, viz. what ought to be the Form of the Wy 
Bill, and Declaration, I ſhall only rake Notice in this Place, 


Sed. 17. Firſt, That the Word Mayhemiavit © is ſo neceſſary in e 
ſuch Wrir, Bill, or Declaration, that it can be ſupplied by no ate 
Word of the like Senſe, nor by any Circumlocution whatſoever. = 
E Se. 18. Secondly, That in every ſuch Wrir, Bill, or Declaration 
4 1 Inſt. 127. the Mayhem muſt 4 be laid ro have been done Felonice, and yet the hr 
8 fendant is not at this Day ſubject to the loſs of Member from ſuch a 
3 4 43. Appeal, as anciently © he was, in which reſpect the Law ſeems to has 
* See B. 1. required the uſe of the Word PFelonice. SE De 
ay 44. et. Feck. 19. Thirdly, f That it is in the Election of the Plaintifi v 
1 Inft, 127.a declare againſt him who actually gave the Wound, as the Principal 0: 
Pulton 17. a. fender, and againſt thoſe who abetted him, as Acceſſories ; or elſe 


15 * declare againſt them all as Principals. 


© x Inſt. 126. 
b. 


Fitz. Treſ. Seck. 20. Fourthly, That if a Man bring a Writ of Appeal of . 
pe, 299- hem, and count of Battery, he abates the Writ, becauſe the Writ {up 


228. poſes no Battery, and therefore is not purſued by ſuch a Declarato 
S.P.C. 44. as it ought to be. But for other Particulars relating to the Form 0! 
oro Appeals, I ſhall refer the Reader to the Books 8 of Entries. ; 
Bro. Appeal, Sed. 21. As to the third Point, viz. What Defence may be mi: 
ies. Appial by the Appellee; being able to find little or nothing Particular 9 
' 6. ing Pleas in Abatement by ſuch an Appellee, 1 ſhall refer the wy 
Fitz. Coron. for that Matter, to what is ſaid concerning Pleas in Abatement of ap 
Cole Ea. Pals in general, in the latter part of this Chapter, and only rake 00 


tries, 50, 51, tice in this Place of the following Particulars. 
Raſtel's En- 


teien 45,45 1. Where a Recovery in another Action may be pleaded in Bar 


an Appeal of Mayhem. i 
% hers and in what Manner ſou Aſſault demeſne, and other Matte 
of the like Nature may be fo pleaded. | 3 v de 
3. Whether an Arbitrament, or an Accord with Satisfaction, may 
{o pleaded. 
4. What kind of Releaſe may be ſo pleaded. 
5. Where a Nonſuit in a former Action. 


« 1Toſt. 295, 6. That h the Appellee cannot wage his Law. 

Vide 48 Ed Reco 
3,6. | Sel. 22. As to the firſt of theſe Particulars, vis, Warp; My ra 
Fitz. Ley, 36. very in another Action may be pleaded in Bar of an Appeal cf 97, 
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t ſeems clear, That notwithſtanding a Recovery * in an Appeal of May- mn Aſſ. pl. 
„ cannot be pleaded in Bar of an Action of Treſpaſs for the Battery Pi, Coro. 
wich which the Mayhem was accompanied, becauſe b in ſuch an Appeal 110, 182. 
the Mayhem only is conſidered diſtin from the Battery; yet © a Reco- 403: 
very in an Action of Treſpaſs, for an Aſſault, Battery, and Wounding, » Bro. Abs 
may be pleaded in Bar of an Appeal of Mayhem, appearing by proper pl, 60. 
Arerments to be brought for the ſame Treſpaſs; for it ſhall be intended . ; 
hat the Jury in giving Damages for the Wounding, included the Maim, 319 3 
and no Man ſhall be liable to double Vexation for one and the ſame thing; 43 All. Pl. 3: 
yet in ſuch a Caſe if the Appellee ſhall make it appear, by a ſpecial 1 Leon. 
S Replication, that the Maim hath been occaſioned ſince the Verdict in the 318, 319. 
Aion of Treſpaſs, by lome ſubſequent Mortification, Dryneſs, or ſhrink- 
ing of the Part, by reaſon of the Wound, perhaps he may avoid ſuch 
Plea by ſuch ſpecial Matter; but the Court will not intend it unleſs it 
be ſpecially ſhewn. ; | 
$2, 23. As to the ſecond Particular, viz. Where, and in what man- 
ner ſon Aſſault demeſne, and other Matters of the like Nature, may be 
pleaded in Bar of an Appeal of Mayhem ; It ſeems clear, that it isa 
| good Plea in Bar of ſuch an Appeal, Thar © the Plaintiff firſt afſaulred « , Rol. Ab. 
the Defendant, and would have beaten and killed him, unleſs he had 547. letter F. 
defended himſelf againſt him, Cc. Or that f the Plaintiff firſt aſſaulted Riel Fa- 
the Defendant, who fled from Place to Place, till he was reduced to a : Rol, Ab. 
l neceſſiry of Fighting, Cc. And in ſome Books 8 it ſeems to be holden 112. letter B. 
in general, That ſo» Aſſault demeſne may be pleaded in Bar of any ſuch pf ha 
Appeal without any ſuch ſpecial Circumſtances in favour of the Defen- See B. 1. Ch. 
dant: Yer how far a trifling Aſſault may juſtify a grievous Mayhem, as 1 1 5 . 
| the cutting off of a Leg, or Hand, Cc. unleſs it happened accidentally als: PE 
| in the Scuffle, without any barbarous Intention, may well deſerve to be 41 Aff pl. 21. 
conſidered. However h it ſeems clear, That if the Maim in the Decla- og _ 
ration be laid in 4. and the Defendant juſtify the ſame Maim, by reaſon 1 Keb. 921, 
of an Aſſault made upon him by the Plaintiff in B. he needs not tra- , OM 
verſe the maiming of the Plaintiff in A. or in any other Place, for it is 17 © 
apparent, that the ſame Maim could not be given but in one and the Bro. Viſne, 


lane Place, and therefore being juſtified in any one Place it is well an- zt. Ta. 
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1 ſuered. Alſo it ſeems i clear, That a Man cannot juſtify the maiming verſ, 173. 
. mother in the Defence of his Poſſeſſions, but only in the Defence of his A Ab. 
0 eon. Alſo it is certain, * That a Defendant cannot give in Evidence 54? oY 


" the general Iſſue, that the Plaintiff firſt aſſaulted him, bur muſt ſpe- * » loft. 23, 
cally plead it, | OTE IDO Sg "bn 16 
A 24. As to the third Particular, viz. Where an Arbitrement, or 1 _ H. 6.39. 
ord with Satisfaction, may be pleaded in Bar of an Appeal of May- b. 39. *- ˖ 
3 clearly ſeems to be admitted in the Pleadings, ! in tome Books, 5 
8 is laid ® to have been adjudged in a Roll, not printed, That not- Fitz. Coro. 
thſtanding every ſuch Appeal muſt ſuppoſe the Fact ro have been 53, 
= cloniouſly, yer inaſmuch as at this Day it ſubjects not the Appel- = ; Ce 78.b. 
5 _e Lols of Member, but only to Damages, Cc. as an Action of 
pals doth, it may be well barred either by an Atbitrament, or an 
| "cord with Satisfaction executed. 
i. 25. As to the fourth Particular, viz. What kind of Releaſe 


| MY be pleaded in Bar of an Appeal of Miuyhem; There can be no 


| wy = but char in a Releaſe of all manner of Appeals, u or a Releaſe of 3 
0 5 of Actions, or a Releaſe of all manner of Demands, o might 8. geen. 
1 l Picaded in Bar of ſuch an Appeal; and that a Releaſe of all * Lirclton, 


manner Sect. 54s. 
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* Int. 288 manner of Actions ® perſonal may alſo be pleaded in Bar of i 2. thy, | Seck. 

| Day, becauſe the Appellant ſhall recover in it nothing but Damages; k might 
. but while it ſubjected the Appellee to the loſs of Member, it ſeems que fore ofl 
| ſſctionable, whether it could be barred by a Releaſe of Actions perſona nd Mai 

2 Inft. 288. becauſe it ſeems to have been then eſteemed an Action of a higher Naur, accordin 

and not properly to have come under the Notion of a perſonal Aion, commen 

Seck. 26. As to the fifth Particular, viz. Where a Nonſuit in a fo. are take 

mer Action may be pleaded in Bar of an Appeal of Mayhem; It rem: egion 

v 4; Aff pl. clear,, That a Nonſuit in any ſuch Appeal, after the Plaintiff bath ap. rreaſon 


Ar A peared to ir, may be pleaded in Bar of any other. Alſo © it ſcens i which | 
1 Loft. 39 4 have been adjudged, That it may alſo be pleaded in Bar of an Acton o away b 
Fitz. Coron. Treſpaſs brought for the ſame Maim, and alſo for the Battery with whit G nithin t. 
e AC. pl it was accompanied; yet howſoever the Law may ſtand in relation ty cannot 
39 this matter; if ſuch Action be brought for the Battery only, without Laws, 
Bro. Appeal, mentioning the Mayhem, I ſee not how it can be barred by ſuch a Non ways t 
" ſuit, becauſe ir is generally holden, Thar in an Appeal of Malm no any ſu 
a Bro. Ap Conſideration d can be had of the Battery, but only of the ym; | making 
pel, Cron. And if fo, it ſeems ſtrange, that a Nonſuit in ſuch an Appeal ſhould hu ting to 
110, 182. an Action of a different Nature, brought for a Matter which the Appeal Appeal 
Vide Supra, had nothing to do with. However © it ſeems clear, That a Nonlin the Re 
3 an Action of Treſpaſs is no Bar of an Appeal of Mayhem. Allo | take Force, 
Fee 138, it for granted, That a Nonſuit in an Appeal of Mayhem, before the Plain ordaini 
EET 36 tiff hath appeared to ir, is not f a Bar of any other Appeal, or Adio, | dtermi 
a +39" becauſe the Writ, for what appears to the contrary, might be purclakd than u 


by a Stranger, in the Name of che Plaintifl. | been 2 


Sed. 27. As to the fourth Point, viz. How the Mayhem ſhall be tried, of the 
: 28 Aſſ. pl. and where the Trial ſhall be peremptory; There 8 is no doubt but that the Ju 
LR Tale if rhe Defendant put it in iſſue whether the Plaintiff were maimed 0: bach! 
pl. 1. not, and pray that the Part which was hurt be viewed by the Court areea 
Rol Ab. in order to have it adjudged on ſuch View, whether there be any Ms | ted be 
578. letter F. 7 Or nor, the Court may take a View of the Part, and on ſuch Vi | Reign 

determine the Matter; or if there remain a doubt upon the View, mij fey, E 
"28 A. pl. h award a Writ to the Sheriff to return ſome able Phyſicians and Surg: | Proof 
5 has En. Ons, for the better Information of the Court. But it ſeems, That ii Joel 
tries, 46. pl. Court cannot proceed to ſuch a Trial by their View, unleſs the Pete final 


dant pray it: And in ſuch Caſe it ſeems, i That they are not bound 
try it in ſuch Manner, but may order a Trial by a Jury, at which it! 


2b 60 3. 94 
„ laid, K That they may, if rhey think fit, order that the Jury ſhall he 


6 H. 1.33. 2 view of the Wound: And becauſe the Court hath ſuch a diſcrerionr 
pl.3o. Ty Power in relation to ſuch View, it has been reſolved, | Thar the "= 
5 7-49. tiff in the Appeal muſt appear in proper Perſon, and not by Attorme) 


* Af -- becauſe that would put the View out of the Power of the Court. Rag 
7 it ſeems to be agreed, m That an Adjudication made upon ſuch Ven, 
3 AT. pl: is peremptory and concluſive to each Party. 3 
Sect. 28. It ſeems to be holden, That rhe Defendant, in an ppei 


H. 7. 33. pl 

Fo of Maim, may in ſome Caſes wage Barrel ; but I find no poet 
"6 H. 71 Which Battel hath been actually waged in ſuch an Appeal. 

pl. 1. | | | | of 26 

. H Secondly, Of Capital Appeals there are two kinds, 

pl. 30. | 

37 Aſſ. pl. 9. x. Of Treaſon, 

ed Lp 2. Of Felony. 
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$:2. 29. And firſt of Appeals of Treaſon, which, as it is ſaid, 
might be ſued anciently not only before the Parliament, but alſo be- 5 * 
re other Courts of Common Law, as well as before the Conſtable % 
and Marſhal, and were determinable by Battel, Verdict, or otherwiſe, Flera Lib. 1. 
Lccording to the Courſe of the ſeveral Courts before which they were 41 Ya 10 
commenced. But it is certain, That ſuch Appeals before the Parliament Letter E. 
are taken away by 1 H. 4. 14. fer forth more ar large in the fourteenth Conta ; 
Scion of this Chapter, But | do not ſee any reaſon why Appeals of 4. En 
Treaſon, done in the Realm, before other Courts of Common Law, 
which had before Juriſdiction thereof, ſhould be conſtrued to be taken 
away by that Starute, which by ordaining, That Appeals of Things done 
hin the Realm, ſhall be tried and determined ty the good Lams of the Realm, 
cannot be intended to reſtrain any Appeal determinable wholly by thoſe 
Laws, as all the Appeals before the Courts of Common Law ſeem al- 
ways to have been. However, fince there has been no Inſtance of 
any ſuch Appeal, before any Court of Common Law, either ſince the 
[making of the ſaid Statute, nor for many Years before, the Law rela- 
ting to ſuch Appeals ſeems wholly obſolete at this Day. But as for 4 laſt. 124. 
Appeals before the Conſtable and Marſhal, of Treaſons done our of H. F. C. 180. 
the Realm, it ſeems clear, That the Law in relation to them is {till in 7 ene. 
Force, as it always hath been; for the ſaid Statute of 1 H. 4. 14. by 
ordaining, That Appeals of Things done out of the Realm, ſhall be tried and 
| dzermined before the Conſtable and Marſhal, ſeems clearly rather to affirm 
| than weaken their Juriſdiction in relation to ſuch Treaſons. Alſo it hath. 
| been adjudged, that the Statutes which ordain, I hat Treaſons done out 
| of the Realm ſhall be tried in the King's Bench, &c. do not take away 

the Juriſdition of the Conſtable and Marſhal, in relation to Appeals of 
| ſuch Treaſons, as hath been more fully ſhewn Chap. 4. Set. 9. And 

wreeably hereto, an Appeal of Treaſon, ſuppoſed to have been commit- gn 
| ted beyond Sea, was actually commenced in the ſeventh Year of the —_— ana 
| Reign of King Charles the Firſt, by Donald Lord Rea, againſt David Ram: from fol. 113. 
, Eq; before the Conſtable and Marſhal, who, for want of (ſufficient © 128. 
| Froof to clear the Truth of the Accuſation, actually awarded, That a 

Duel ſhould be fought betucen the ſaid Appellant and Appellee, for the 
inal Determination of the Matter. | | 
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Ol Appeals of Felony there arc four principal Kinds, 


1. Of Death. 
2. Of Larceny. 
3. Of Rape. 
4. Of Arlon. 


but before I examine the Nature of cach of theſe in Particular, I 


1 premiſe ſome Things in general concerning what Perſons are capa» Moor 461. 
© of bringing them, as 2 

| H. .. 183, 
Seck. 30. Firſt, That b the Infancy, Old Age, or other Imbecillicy of Kche. 120. a 


the Plaintiff, is no good Objection againſt his bringing an Appeal, tho? S. P. C. go. 


It t a . Letter D. 
2 from the Defendant the benefit of waging Battel, and in that Cetebe 


wee b put him in a worſe Condition than he would be in if the Appeal Books under 
Wy rought by a Perſon capable of fighting; for inaſmuch as the De- ng - Eq 
ant has proper means for his Acquittal, by putting himſelf upon a 3 2j pl. 36 


Tt Trial 41 Al. pl. 14 
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Trial by his Country, and the Imbecillity of the Plaintiff is wholly gy. 

' 27 H. 8, ing to the Act of God, and no ways leſſens the Injury complained «5 

5 Keile. iz. by him, it is not reaſonable he ſhould ſuffer any Diſadvantage from i 
"4": And agreeably hereto it ſeems to have been ſettled ® of late times, con. 
J PC. 60. 9 trary to the numerous Authorities b in the old Books, That the pad 

| Smith, and fhall not demur in an Appeal for the Nonage of the Plaintiff. Vet i 

Bowen, is certain, © That an Infant muſt proſecute ſuch Suit by a Guardian, 


Chap 
not be: 
becauſe 
be ſettle 
receivin, 
the Yea 
could ne 


phy an Appe 
Mich. 7 An. nd it is ſaid, d That he ſhall be nonſuited for the Non-appearance of by the 
2 Int. 320. ſuch Guardian, upon Demand, at any Day whercon he is demandabe, chief is 
ge” AI. pl. notwithſtanding an Allegation that he was not able to come by reaſy have (ue 


Dyer 137. of Sickneſs, or other ſuch like Excuſe. And there © is a Caſe whercp 
pl. "wn the Court refuſed to inlarge the Day of ſuch Guardian's Appearance 
ol. 66. upon a Surmiſe of his Sickneſs. But notwithſtanding the Guardian he 


13 A. pl. ſo neceſſary in the Proſecution of ſuch a Suit, yet if the Infant come in 


Day aft; 
would h 
Heck. 

boxe me 


17 Ed. 4 2. to Court, and ſay he will relinquiſh it, and yet the Guardian will pp. on whic 
pl. 4. ſecute it; the Court may, f in Diſcretion, diſcharge ſuch Guardian, ani cile Mir 
Bro. Appeal, aſſign another, for it is not reaſonable that an Infant be bound to con Day; a 
WE Age. 59 tinue a Suit againſt his Will, which demands nothing but Revenge, man, t. 
83. and will be chargeable to him. Sec. 
. my 3r+s Sect. 31. Secondly, 8 That a Woman may ſue any other Appen of Deat 
pl. . except that of the Death of an Anceſtor; for that the Statute of Man call A 
1 122 3. 23. Charta, 34. which ordains, That no Man ſhall be impriſoned on the Appell i But if 


another 
bis Elec 
Huch Ca 
from tl 
N; Ea 
| 31.001 4 
Ae! 
pad 


82) H. . # Woman, for the Death of any one but her own Husband, reſtrains not any 
11, pl. 25. other Appeal whatſoever. | | 


+ oy 50 Sect. 32. Thirdly, That an Ideot, h or Perſon born Deaf and Dumb, 


© Noy 88. or one attainted i of Treaſon or Felony, or but outlawed in a Petls- 
rnd 73. nal Action (ſo long as ſuch Attainder or Outlawry continue in force) 
1 Rol. Abr. i po | 

288. D. cannot bring any Appeal whatſoever. 
Styles 456. 


"oP ung And now I am more particularly to conſider the Nature of an Appel 


s Co. Lit. of Death in particular, for the better underſtanding whereof, 1 ſha! 3 C0 
25 b. examine the following Points. * 
. og | | | | 

It Zz. Coron. 2 Yep 2 . | 
357. —_— 1. Within what time it muſt be brought. 3 lh 
„ what County. = - 
5 : 5 C 
mura . By w hom. ay 


5 Seck. 33. As to the firſt Point, viz. Within what time an App 
De. it i loceſter, Ch. 
D.gs, C. of Death muſt be brought, it is enacted by the Statute of 6 oceſt 1 
' 11 Aﬀſ.pl. 9. That an Appeal (which from the Pur port of the whole Statute hath been 


bs] 


% Aff pl. conſtrued | ro be meant only of an Appeal of Dearh) ſoal ſtand in cf, 


AS to 


. me mithin Kd 
26. and ſhall not be abated for default of freſh Suit, if the Party ſhall ſue wi 
8 om the Tear n and the Day after 5 Deed done, And it hath been bolden, 2. 


8.80 6. Time of the Wound which occaſioned the Death, e 5 2 
Letter ß. Time of the Death; and this Opinion ſeems ſomewhat to be ithin 
Infra. $:& by the Letter of the Statute, which is, That the Party ſhall ſue oh hs 
„o. a, the Year and Day after the Deed done, but no Deed is done 3 Bl. 
peel, 3). time of the Death, but at the time of the Wound; yet Er 3 the 
23 Ed. 4. 39. Opinion is ſettled 9 to be Law, and is certainly moſt agrceable 


lee 

| t the ems 
4 intent of the Statute, the plain Import whereof ſeems to be, That 6 9 
Leiter A, Appellant ſhall not be adjudged to have made deſault 0 b cou ho, 
* 4 Co. ab. unleſs he have been negligent a Year and a Day; but negligent ot 

2 Inſt, 320, | n 


3 Inft.. 53, - 


Chap. 23. N Of Appeals: -" 103. 
not be as to the bringing an Appeal before the Party was actually dead, 

becauſe till then no Appeal lay. And agreeably hereto ir ſeems alto to 

Abe lettled, 2 Thar if a Perſon become Acceſſory after the Death, by. 26 Aſſ pl. 

E ;ccciving the Offender, an Appeal lies againſt him, at any time within : . 
the Year and Day after ſuch Receipt, becauſe till then the Appellant S. P. C. 63. 
could not poſſibly be guilty of any Negligence as to the bringing of TEE eo 

an Appeal againſt the Receiver. Alſo if an Appeal had been abated He 
by the Demiſe of the King, before 1 Ed. 6. Ch. 7. (by which this Miſ- 

chief is provided againſt) it ſeems b clear, That the Appellant might * 2 H. 7. 10. 
tave ſued a Re- attachment againſt the Appellee, within the Year and Br 


. . FER Ap- 
Day after ſuch Demiſe, for that he was in no default, and otherwiſe peal,s1, 
would have been without remedy. 10 Ed. 4. 13s 


| $:4, 34. It ſeems, That the Year and Day in any of the Caſes a- Fe Bowe. 
bove-mentioned, are to be computed from the beginning of che Day, tachmenr, 8. 
on which the Death, or Receipt, &c. happened, and not from the pre- 2 dg 
eile Minute, or Hour, becauſe regularly the Law makes no Fraction of a 
Day; and therefore © if the Party dye at any time the firſt Day of Ja- Vide Co.: 
man, the Year ſhall end the firſt Day of January following, phony rag 
Sa. 35. As to the ſecond Point, viz. In what County an Appeal Cont 
of Death muſt be brought; I ſhall take ir for granted, Thar it is a lo- 3 loſt. 53, 
cal d Action, and conſequently cannot be brought in a foreign County. 4. . 
But if a Perſon happen to dye in one County of a Wound received in S. P. C. 6;. 
another, it is ſaid, © That the Appellant had, by the Common Law, 2 res 
lis Election to bring his Appeal in either County, and that in every ed = il 
ſuch Caſe the Trial ought.f ro be at the Bar, and by a Jury returned 8 Dyer, 38. 
tom the Body of each of thoſe Counties. But ſince the making of 2 15 1. 8 
& 3 Ld 6. 24. by which it is enacted, That in ſuch Caſes, the Party to pl. * g 
n Appeal of Murder ſhall be given bythe Law, may commence, take, and ſue 4+. 7.18. 
Ae, Murder in the ſame County where the Perſon feloniouſly ſtricken, or Pitz Coron. 
priſeicd, ſhall die, &c. I take it for granted, That ſuch an Appeal, in 59,60. 
| the County wherein the Party died, may be tried by a Jury of ſuch ½% % Fre 


mbl 
| County without the joinder of any other. * 


| 
| 


3 Ed. 6. 24. 
ſeems contrary, 


| {ha!l not in this Place examine in what County Acceſſories to Mar- AY . 


it are to be appealed or tried, but ſhall refer the Conſideration thereof ; H.. 12. 


o the Chapter concerning the Arraignment of the Principal and Ac- Pl 4. 
ceſſoty. | | | inch, 410. 


| Dy. 46. pl. 8. 
. as to the third Point, viz. By whom an Appeal of Death is to be 
brought, I ſhall endeavour to ſhew, 

1 


1. Where it may be brought by a Wife. 
2. Where by an Heir. 


e 

. | | FEA p Vide Infra, 
7 to an Appeal by a Wiſe, the following Particulars ſecm moſt SA, 79. 
q obſervable. & % 
n 2 Ip . 
. | 28 Ed. 3. 91. 
: 26, 36. Firſt, She muſt be able to prove, not only that ſhe was pl. 4. 


"= * herſelf of the Death complained of, bur allo that ſhe 5? EG. 3- 15. 
i I Wife of the Deceaſed, at the time of his Heath; for it 
road e clearly ſettled, h That N'unques accouple in {otal matrimonie is 2. 
Who, if ea in ſuch an Appeal, and triable by the Biſhop's Certificate, 4 5 
i the Marriage were unlawful, by reaſon of a Precontract, or H. P. C. 181 

| | Conſan- Inſt. 33 b. 
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* It H. 4. being 8 that det it ſeems a t pray not hat oug | 
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Ec return to it again: Yet * if the Wife herſelf had a ſhare in the* C0. Cr. 
Coilt, the Heir may have an Appeal againſt her. But if the Petit 1 Jon 

Treaſon be pardoned by the Parliament, it ſeems, b Thar the Heir can 18 Bd. &. i. 
bring no Appeal; for he cannot bring it for the Murder only, becauſe p. 3 
| the betit Treaſon includes in it Murder and more, and being the greater 5 dre. 


Offence drowns the leſs, and therefore the Pardon of it ſeems to pardon . P. C. 181, 
5 | | 182. 


the Murder allo. | | e 
| 5:4. 40. Secondly, Every ſuch Appellant muſt be Heir © general B. Ty 
to the deceaſed, by the Courſe of the Common Law, unleſs 4 the Heir Dy. 50. pl. 
| -cncral had himſelf a ſhare in the Guilt, in which Caſe the next Heir ! Leon. 3.6 
| {hall have an Appeal againſt him. But a Father cannot © have an Ap- 27 Ed.3.83. 
real of the Death of his Son, becauſe he cannot be his Heir. Neither an 
f can any one bring an Appeal of the Death of a Perſon attainted of 5 
| Treaſon or Felony, except his Wife, becauſe he can have no Heir. H. . C. 182 
| Neither ſhall a ſpecial 8 Heir, by the Cuſtom of Borough-Engliſh, or POTS NES: 
| atherwiſe, have an Appeal of the Death of his Anceſtor, becauſe he is 5 
| not his next general Heir; and yet he is inheritable to ſuch of his f. P C. 
Lands to which the Cuſtom extends, &c. And for the like reaſon, if 5 1 
| the deceaſed, at the time of his Death, had two Sons, the Elder where- 4. | 
of is axtainted of Treaſon, or Felony, neither h of them can have an 18e 
Appeal; not the Elder, becauſe. of the Artainder ; not the Younger, be- Fur 2 
cauſe he cannot be Heir to his Father while he has an Elder Brother; 71 . 
| who, though he be looked upon as dead in Law to ſome Pur poſes, is Mark's oy” 
yet in Truth alive, and capable of forſeiting all the Privileges belonging 131. 
| tothe Heir, though nor of taking benefit from any of them, But not. i * 
withſtanding a younger Son cannot bring an Appeal of the Death of 11 P. C. 8 
the Father, while there is an Elder Son of the ſame Father living; yet S. . G 60. 
i the eldeſt Son be by one Venter, and the middle and younger Son by u ., 
| wother, and the middle Son be killed, the youngeſt only ſhall have 1 25 
an Appeal of his Death, becauſe he only is his Heir, as being of the 225. 43.b 
ole Blood with him: And therefore, i it is no good Plea to an Appeal 155 9228 
| lor the Death of a Brother, That the Appellant has J. S. an Elder Brother Bur Fitz. 
hing, without ſhewing, that F. S. was of the whole Blood to the deceaſeꝗ. ns. 322, 
Sec. 41. Thirdly, If an Appeal be once commenced by an Heir, 4 wad 
who dies hanging the Suit, it ſeems to be agreed, k by almoſt all the Pl. 3. 15 
| books, That no other Heir can afterwards proceed in ſuch Appeal, or eee 
N a new one; for that this is a Perſonal Action, given to the 94. «Ghats 
en 1 teſpect to his immediate Relation to the Perſon killed, at the a 7 we. 
= his Death, and like other Perſonal Actions, ſhall die with the 11. b. 12. 
- on. Bur ſome ! have holden, That if the firſt Heir die within the 9 HH. 7. 5. b. 
ar and Day, without commencing an Appeal, the next Heir may ” 7: 1h 
A _ But this is made a doubt by others, m and the generality u $ . C. 59 G 
| bl hs leem to favour the contrary Opinion, as being more agree- h F- © 182. 
1. by e Reaſon of the Caſe above-mentioned, and the general Tenor „ 
vill of N relation to Appeals, which in no Caſe, that 1 know of, 141, 144- 
ther = 6 2 of bringing one to be transferred from one to ano. 3 1 
ne of his 23 as : Cale ? where the deceaſed hath a Wife at the Bro. Appeal, 
do Right t - W o dies within the Year and Day, the Heir hath 15% 4 f. 
git to an Appeal; ſo if he have an Heir at his Death, in whom bb. 


NE 
© Right of the Appeal is veſted, and ſuch Heir die within the Year w s. P. G. 


PO ' 59. G. 
8 20 H. 6. * 11 H. 4. 12. a. H. P. C. 182. Bro, Appeal, 30, 88, 104, 141, 12 


U u and 
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and Day, it ſcems, That no other Heir ſhall have an Appeal. Ye it i Heck. 
. . C. holden, ® by Sir Matthew Hale, and ſome others, That if the firk Her Labſolut 
we ct Judgment in an Appeal of Death, and die, his Heir may ſue By. bor ever 
13 H. 4. 6 - . - wheat TH 7. : | G 
pl. 14. cution. But this is doubted of by Sir William Staundford, b and frems certain 
17 contrary to many © of the old Books, and not caſily reconcileable with Church 
0 fi. 425 the Reaſon of the Caſes above- mentioned. But whether in this (aſs with th 
pl. 26. the Court may d not award Execution, either ex cio, or at the Demand ſion, at 
9H.7-5 b. of the King, may deſerve to be conſidered, for the Reaſons given Setfus ceny a 
16 HI. 7,15. 38. Alſo if a Perſon who is killed have no Wife at the time of li | cial Kit 
pl. 14. Death, and no iſſue but Daughters, and all thoſe Daughters die within they m 
ye end the Year and Day, it may reaſonably be argued, That the Heir Male my Special 
Bro. Appeal, have an Appeal, becauſe the Right of bringing one never veſted in a [That a 
1+ 1+ other before. But finding this Caſe in none of the Books, 1 ſhall lea have ſc 
«2 Leon. 83 it to be more fully conſidered dy others. a | bring a 
ſeems conirory. Sect. 42. Fourthly, Every ſuch Appellant muſt not only be Hei the Ro 
general ro the deceaſed, but alſo Heir male; and this depends upon ſeems | 
Mazna Charta, Ch. 35. by which it is enacted, 7 hnt no one ſhall le taken [bare C 
or impriſoned on the Appeal of a Woman for the Death of any one tut her on in my 
Husband. And the Judges are ſo far bound to take notice of this dr Cale th 
= tute, That if a Woman bring an Appeal of the Death of her Father, or ment © 
"I N any other but her Husband, they ought, 4 ex officio, to abate the Wii, ban ca 
ro Ed. 4.7. though the Defendant take no Exception to ir. But it is ſaid, © Thathy | lis Go 
Pl. g. «s the Common Law an Heir female might have brought an Appeal ef them 
1 Ioft 25. the Death of her Anceſtor, as well as an Heir male. And it ſeems i w 3 
H. C. 182, be the better Opinion at this Day, That the Heir male of the deceaſed, 1 5 
2 63. who derives his Blood through a Female, may have an Appeal, 28 the ro 
Fitz. Coro. Uncle being Heir on the part of the Mother, or the Grandlon by 6 x 
385. Daughter, &c. and yet the Mother in the firſt Caſe, and the Daugite . b 
„N in the ſecond, could have had no Appeal; for inaſmuch as by the Com. | ON 
rhe Judzer, in mon Law, ſuch Mother and Daughter had not only a Right to bring I 
the Exchequer ſych Appeal, bur alſo to haveſuch Right derived through them to others hg 
m. wir ſeems hard to conſtrue the Statute by depriving them of the former | ar} 
20 H. 6.43. take from them the other alſo; eſpecially conſidering, That an Fi ork 
2 r.pl. 22 Male, who derives his Blood through Females, ſeems no way leſs 1 ** 
1Inft. 25. thy to bring an Appeal, than if he had derived it through e 1 a 
— 5 C. 58. all Statutes whatſoever, which are made in Abridgment of any Right Jude 
Bro. Appesl, the Subject ought to be ſtrictly conſtrued. ©. 
ppea], = as Heir to the & Wholl 
104 Sed, 43. Fifchly, In every ſuch Appeal, by one, as Heir Count Tre 
« 21 Ed. 3.23 ceaſed, it muſt ſpecially 8 appear by the Writ, or at leaſt by the Coin, hy 
1 go ; 25, in What manner he is ſo, . = 
- 36- | | the 
a7 2 pl. aß. And now J am come to an Appeal of Larceny, for the better ws wh 
Letter * ſtanding whereof, I ſhall conſider, fore t 
1 Bulſt. 71, | in the 
Ife. cis, 1. By whom it may be brought. Atic 
2. Againſt whom. 3 
3. In what County. JU 
4. Within what time. Et : 9,9 
5. Where there ſhall be a Reſtitution of the Goods ſtoln. 


50 


| be 
As to the firſt Point, viz. By whom an Appeal of Lecce may 
brought, the following Particulars ſcem moſt remarkable. 


«8, 


2 


Chap. 23. Of Appeals. 

K. 44. Firſt, There is no neceſſity that the Appellant have che 
abſolute Property of the Goods ſtoln; for it ſeems agreed that a Cartier, 
lor even a Servant, to whom Goods are delivered to be carried to a 
certain Place, or Churchwardens Þ having Poſſeſſion of the Goods of a 
church, or in general, any Perſon whatſoever, © who is ſo far intruſted 
wich the Goods of another as in Judgment of Law ro have the Poſſeſ- 
(fon, and not the bare Charge of them, may have an Appeal of Lar- 
| ceny againſt any one who ſhall ſteal them, for that they have a ſpe- 
cial kind of Property in them againſt all Strangers: And it ſeems that 
| they may either bring a general 4 Appeal as for their own Goods, or a 
Special © one for the Goods of 7. S. in their Cuſtody, Alſo it is ſaid, 
[That a Perſon who hath been robbed of his Goods, {till continues to 
have ſo far the Poſſeſſion as well as the Property of them, that he may 
[bring an Appeal of Larceny againſt any one who ſhall ſteal them from 


ſeems f clear, That no one can maintain ſuch an Appeal who has the 
bare Charge of Goods without a Poſſeſſion, as a Butler or Cook, who 
in my own Houſe have the Charge of my Goods, for that in ſuch a 
Caſe the whole Poſſeſſion, as well as the abſolute Property, in the Judg- 
[ment of Law always continues in me. Allo it is certain, That a Vil- 
lain cannot 8 have an Appeal of Larceny againſt his Lord, for any of 
| his Goods taken by the Lord, becauſe h the Lord by ſeizing them makes 
| them his own. But it is agreed, That a Villain may have an Appeal 
of Death or of Rape againſt his Lord. Alſo it ſeems clear at this k Day, 
That any Tenant, who is not a Villain, may have an Appeal of Larceny 
2ainſt his Lord. 23 N | 55 
Seat. 45. Secondly, There is no neceſſity that the Wrong for which 
ſuch an Appeal is brought, were immediately done to the Perſon of the 
| Appellant ; for if a Servant be robbed of the Maſter's Goods in his 
| Gillody, the Maſter | may bring the Appeal as well as the Servant, 
and in ſuch Caſe he who firſt commences it ſhall prevent m rhe other. 
| Allo if one be robbed of Goods wherein another is jointly intercſted 


tobbed by 4. who afterwards is robbed of the ſame Goods by B. it is 
W (aid, That 1 may have an Appeal of Larceny againſt B. becauſe 4. 
| Claiming no Property, but taking the Goods meerly as a Felon, had, in 

| Judpment of Law, neither any Property nor Poſſeſſion in them, but the ſame 
Wholly continued in me. Burt if the Goods had been taken from me by 

| i Treſpaſſer, under the pretence of ſome Title, and ſuch Treſpaſſer had 
en robbed of them, it ſeems that 1 could have had no Appeal for 
mm, Neither can an Executor pP bring an Appeal for a Larceny from 
tt Teſtator, becauſe ſuch Larceny, at the time when it was commit 
ted, was no injury to the Executor, but to the Teſtator only; and there- 
bre the Appeal for it being a meer perſonal Action, and wholly veſted 


| 10 the Teſtator, there is no doubt but that it dies with him, as all other 
ons for mere Torts do. 


Boſs 184. §. P. C. 60. F 


Sec. 


| the Robber, as ſhall be more fully ſhewn in the next Section. But it | 


| vith him, and die, the Survivor en may bring an Appeal. Alſo if I be? 
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Se2. 46. As to the ſecond Point, viz. Againſt whom an 4 


of Larceny may be brought; having incidentally ſhewn what 12 


conſiderable relating to this Point under the former, I ſhall only take 
. notice in this place, That this, or any other Appeal lies againſt an 1 
f p. C. 185. fant,“ as well as againſt a Perſon of full Age, and againſt a Feme cope 
* Bro. Coro. b in the ſame manner as if ſhe were ſole, without taking notice of the 


8. P. C. 6 


75 Ed. 4. 1. Husband. 


"— Sec. 47. As to the third Point, viz. In what County ſuch Appen 


1 is to be brought: There is no doubt, but that, like all other © Appeal 


375 and afterwards carry my Goods into the County of B. I have m 
11 H.4. 93. Election d either to bring an Appeal of Robbery in the County of 4 
1 or an Appeal of Larceny in the County of B. becauſe the Poſſeſſion a 


z Allie, bringing of the Appeal. 
$o 


S. 9. 
I. F. C. Chap. 9. which requires, That an Appeal be brought within the Yet 


78. P. C. 6; the bringing of an Appeal, but to have ſuffered it to be brought at a 
| Letter k. time by one who had made freſh Suit; the Nature whereof ſhall be mar 


1 7 *<&71 fully conſidered in the Fiftieth Section. But it ſeems, That one 


letter F. Who has been guilty of a groſs negle& in purſuing the Offender, * 
+» H. P. C. be barred of ſuch an Appeal as well within the Year and Day as alter 
2 * for that the Common Law ſeems k in all Appeals to have requires 
letter B. that the Appellant ſhould have made freſh Suit; and the ſaid tall 


165.D. of Gloceſter, which takes away the neceſſity of it in Appeals of Deati 


nl a Ba brought within the Year and Day, extends not to other Appeals. 1 
7 H. 4. 44. Seck. 49. As to the fifth Point, viz. In what Cates there {hall wi 
55 Reſtitution of the Goods ſtoln, I ſhall premiſe, Thar until | ſuch G 


22 Aff. pl. are ſeiz d to the uſe of the King, or of ſome other Perſon claiming . 
3 under the Crown, as being Waifs, or the Goods of a Felon, 25 
4 pre v** rightful Owner, without any freſh Suit or Appeal, may ſeize them mw 
; 2 Int. 319. ever he finds them; bur they ſhall not be reſtored to them after ſuch 15 
16 Sha zure by others, without bringing his Appeal, &c. And for the eee | 
Ficz Ectrzy, derſtanding in what Caſes a Reſtitution of the Goods ſo ſeiz 


2. awarded on ſuch an Appeal, I ſhall examine the following particulats. 
Avowry, 151. 


8. P. C. 186. hethet 
© (Co. 109 1 1. 
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1. Whether it 'neceſſarily require a freſh Suit. N 

2. What ſhall be eſteemed a freſh Suit. 5 

. By whom, and in what manner, ſuch freſh Suit ſhall be inquired 

ind adjudged. | | 

4 How far the Appeal muſt be proſecuted. f 

5, Whether the Appellant's Title to ſuch Reſtitution ſhall be prefer- 

i to any ſubſequent Title claimed in the Goods. | 

4. Whether there ſhall be ſuch a Reſtitution on any other Proſecution | 


ſides that of Appeal. | 
. Whether there ſhall be a Reſtitution to any Goods not mentioned 


the Appeal. 


deck. 50. As to the firſt Particular, viz. Whether ſuch Reſtitution 

eceſſarily require a freſh Suit; It ſo fully appears to do ſo by almoſt 
Il the Books © relating to this Matter, that it ſeems needleſs to cite ger the Au- 
luchorities to prove it. 35 | | thorities ci- 
Sell. 51. As to the ſecond Particular, viz. What ſhall be eſteemed a eee, 

eh Suit; It ſeems to have been anciently holden, > That to make a Sections. 

Suit, the Party ought to have raiſed a Hue and Cry with all con- Fitz. Coro. 
xenient Speed, and alſo to have taken the Offender : But at this Day 3/5. C39. 
| ſeems to be ſettled, © Thar if the Party have been guilty of no grols 155, 
Negect, but have uſed all reaſonable Care, and Diligence in inquiring 2 Rich. 3. 13. 
ter, purſuing, and apprehending the Felon, he ought to be allowed « Bro. Freſh 
Mo haye made ſufficient freſh Suit, whether any Hue and Cry were levied Suit, 1, 6. 

r not, and whether ſuch Offender were raken by means of ſuch Pur- 5 * 
ut, or without any Aſſiſtance from it. 3 TIX 
dect. 52. As to the third Particular, viz. By whom, and in what _ 
it is uſual and proper to make ſuch Inquiry by the ſame Jury that tries 1-y, 64, 65. | 
the principal Matter; and it is certain, That upon the finding of the freſh 10 . 
Suit by ſuch Jury, che Court may award a Reſtitution: And in ſuch S. P. C. 166. 
Gals wherein the Appellee is condemned without any Trial, as where Letter B. 

[he is convicted by his own Confeſfion, or outlawed, or ſtands mute, gc. 45 K. 5 
items, That the Court may make ſuch Inquiry by any © Inqueſt of 7 H. 4. 31. 
Ofnce, returned for ſuch Purpoſe, and on their finding the freſh Suit a- 5 = 
ward a Reſtitution: But in either Caſe ſuch Inqueſt is but an Inqueſt f of „ 31. 
lice, and perhaps is not abſolutely neceſſary, but required chiefly for 72 H. 4. 8. 
the Satisfa@tion of the Conſcience of the Judges, in a matter which, if one, 

[ey think fir, they may, by the Pur port of ſome Authorities, 8 examine S. P C. 166. 
themſelves, as they generally may (according to ſome h Opinions) any Tome 4 45 
matters whatſoever inquirable by an Inqueſt of Office, eſpecially i if Letter . 
ide Parties intereſted in the thing in queſtion be willing that they ſhould 4 {ce the 


| Oo; And agrecably hereto it is holden, in the beſt Authors, k That 7s #@ 7 


; | 

I ay” bogs hate : : . 3 the ot her points 
$ = jadging of freſh Suit lies in the Diſcretion of the Court; and there his Seck. 
5 2 Cale 1 wherein a Writ of Reſtitution of the Goods ſtoln was actu- and Rafta''s 


'y awarded, without making any Inquiry of the freſh Suit; but in Furies 5% 


1 Book wherein this Caſe is reported, it is made a Query, whether ſuch 4 Vide Fitz. 
= ought not to be made at the Return of ſuch Writ. SO: 379, 
e 53. As to the fourth Particular, viz. How far the Appeal b 14 H. 4. 


M . 3 3 
alt be proſecuted in order to intitle the Appellant to a Reſtitution, NK 42.5 
3 " - * 
00 1 Vel 152. 1 Brownl. 214. 1 Sid. 442. pl. 15. Contra Latch 213. 3 Leon. 50, 213. 
Pz Cs, 5, Pl. 3. 2 Saund. 106, 167. HI. P. C. 185. S. P. C. 62. Letter: B. 21 Ed. 4. 16, pl. 7. 
42. Bro. Freſh Suit, 4. Vide S. P. C. 166, Letter A, 2 Leon. 108. 
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Imancer, ſuch freſh Suit ſhall be inquired and adjudged; It ſeems, 4 That Query Her- 
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2 44 Ed. 3. 
44. pl, 57. 
Fitz. Coron. 
95, 162, 318, 


Letter D. 166 
2 Fitz. Coro. 


95. 

c Vide infra, 
in the Chap- 
ter concern- 
ing Judg- 
ment. 
Contra 

4 Ed. 4. 11. b 
d S. P. C. 166 
7 H. 4 31. 
pl. 16. 

Fitz. Coron. 
81, 194, 379, 
380. 

© Fitz, Coro. 
379. 
Forfeiture, 


15. 
S. P. C. 166 


26 Aſſ 32. 
Fitz. Coron. 
42, 71, 194, 
217, 379,466 
S P.C. 166 
2 Leon. 108 
8S.P.C.-166 
h Fitz. Coron. 
367 368 

5 Co. 110. a 
i Vide Supra 
Sekt. 48. 

5 Co. 110. a 
S. P. C. 186. 
Contra 

3 Inft. 227. 
k 8. P. G 186 
5 Co. 109. 
21 Ed. 4. 16, 


bi 
eling, 5 


47. 

See the 
Books cited 
Se ct. 49 
Query Het- 
ley, 64, 65. 
Fitz. Avow- 
ry, 151. 
Coron. 71, 
318, 319. 
Bro. Appeal, 
Fitz. Coron. 
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ic ſeems, That anciently the Appellant could in no Caſe be 


Chap 


3 pry al. intitled to 1 I * {ba 
Reſtitution, unleſs a the Appellee were attainted at his Suit; and theres 62 Part 
fore, it ſeveral Appeals were commenced , againſt the ſame Perſon, 1 
ſeveral Plaintiffs, and the Appellee were attainted ar the Suit of ce „ 
them, no b other could have a Reſtitution, becauſe the Appel lee © peing ** 
once attainted, could not be afterwards attainted again: But d it ſeeusta WM 80 
ſettled at this Day, That there is no ſuch neceſſity that the Appellee hey: ſeems tc 
tainted at the Suit of the Appellant ; and therefore in the Caſe above ne- yy Vert! 
tioned, after ſuch Attainder at the Suit of one Appellant, it ſhall he ave 
inquired by an Inqueſt of Office, Whether the Appellee were guilty d which | 


the Facts complained of in the other Appeals, and made freſh Suit, &. 
and upon ſuch matter found by ſuch Inqueſt, a Reſtitut ion ſhall 
awarded, &c. Allo © if an Appellee die in Priſon, it ſeems, Thatth 
like Inquiry ſhall be made by Inqueſt of Office, and thereupon a Je 


Citation 
J his | 
be Par! 
cer, it 


ſtitution awarded, &c. And f if an Appellee be outlawed, o has tion; f 
the Benefit of his Clergy before Conviction, or ſtand mute, or chalkoze Reſtitut 
peremptorily above twenty Jurors, or break from Priſon, perhaps 3 fe. an App 
ſtirution ſhall be awarded upon ſuch an Inqueſt's finding the freſh Sui, tention 
without any farther Inquiry whether the Appellee were guilty or not; ment, 1 


becauſe, by refuſing ro take his Trial, he tacitly ſeems to admit hin. Comme 
lelf Guilty. Alſo if one bring an Appeal againſt. two, whereof onei That t. 
attainted, and the other acquitted ; yer 8 it ſeems, he ſhall have 2 fe ſuch a 


4. ſtitution. But h if both the Appellees had been acquitted, it ſeems And th 
5 pl. That the Appellant ſhould never have his Goods again, though it va: ble, if 


expreſsly found that they were his Goods, but he ſhall ſorſeit them to tion of 


the King for his falſe Appeal. Bur Qzære if this ought not to be under from a 
ſtood of ſuch Goods only i as were before ſeiſed to the King's Uk, i an Ind; 


having been waived, &c. En Te | thers, 
Sec. 54. As to the fifth Particular, viz. Whether the Appellants to the 


Title to ſuch Reſtitution, ſhall be preferred to any ſubſequent Tit Party | 


gained in the Goods; It ſeems clear, That the Appellant's Title to (vi | grant, 
Reſtitution ſhall not k be barred by any Seiſure of ſuch Goods, 35 * | 3 Reſt 
ing Waiſs, or Eſtrays, or the Goods of Felons, &c. nor ! even 9 but thi 


Sale of them, bond fide, made in Market overt, &c. And by the 1! WW think. 
rcaſon it is certain, That the Proſecutor of an Indictment, ſince 21 H. | on 52, 
II. ſet forth more at large in the next Section, ſhall not be barred 0 Se 
his Reſtitution by any ſuch Sciſurc, or Sale, &c. ; a Reil 
Sec. 55. As to the ſixth Particular, viz, Whether here ſhall 4 i doubt, 
Reſtitution of the Goods ſtoln, upon any other Proſecution beſce lo, c 
that of Appeal; It ſeems to be clearly agreed, m That by the a” Vaifs, 
Law it could not be had upon any other Proſecution whatſoever: Mentic 
to remedy this Inconvenicnce, it is enacted by 21 H. 8. 11. That if 9 * be 
Felon or Felons, do rob, or take away any Money, Goods or Cattels, from 2 1 00d: 
the King's Subjects, from their Perſons or otherwiſe, within ths e A ok 
thereof the ſaid Felon or Felons be indicted, and after arraigned of wy : 1 wn [ 
lony, and found guilty thereof, or otherwiſe attainted by reaſon of an 5 7 : m e 
ven by the Party ſo robbed, or Owner of the ſaid Maney, Goods 0 3 te h 
by any other by their Procurement ; that then the Party ſo robbed, 25 1 : 1 
ſhall be reſtored to his ſaid Money, Goods and Cattels; and that 2 71 * 6 
Fuſtices of Gaol. delivery, as other Juſticee, afore whom, any ſuch Felis 5 1 1 
% Kam 36) 47. Query r ene d 
65 na . b. C. 60. — — 25 1 H. . C. — "Latch 144 _ 


low 
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. (bal be found Guilty, or otherwiſe attainted, by reaſon of Evidence given by 
Fon ſe robbed, or Omner, or by any other by their Procurement, have Power 
v the ſud AF to award from time to time, Writs of Reſtitution for the ſaid 
Wong, Goods and Chattels, in like manner as though any ſuch Felon or Felens 
rt attainted at the Suit of the Party in Appeal. 5 
Sed. 56. Sir William Staundford. à in his Conſtruction af this Statute, S. P. C. 167 
ens to incline to an Opinion, That the Party may have a Reſtitution | 
dy vertue of it without making any freſh Suit; and this ſeems to be a- 
eeable to Practice, and the Purport of the firſt part of the Statute, 
which ſcems to require no more in order to intitle the Party to a Re- 
Citation, than that the lndicter be found Guilty, or otherwiſe attainted 
by his Evidence, Cc. Vet if it fall 58 appear to the Court, That 
the Party hath been guilty of a groſs Neglect in proſecuting the Offen- 
Kder, it may reaſonably be argued, That he is not intitled to a Reſtitu - 
jon; for the latter part of the Statute, by ordaining, That Writs of 
Reſtitution ſhall be awarded as though the Felon had been attainted in 
an Appeal, ſeems to imply, That it is a ſufficient Favour, within the In- 
tention of the Makers of the Statute, to the Proſecutor of an Indict- 
ment, to give him a like Remedy for a Reſtitution of his Goods as the 
Common Law gave to the Plaintiff in an Appeal; but it is certain, b * Supra Sec. 
That the Plaintiff in an Appeal, who appears to have been guilty of 5% * 
ſuch a Negled, cannot demand a Reſtitution By the Common Law. 
And the Conſtruction I would contend for will appear the more reaſona- 
de, il it be conſidered, that it hardly can be imagined to be the Inten- 
[tion of the Makers of the Statute, to give the Party a greater Benefit 
from a Conviction grounded on his own Eyidence, as a Conviction on 
an Indictment may be, than from a Conviction on the Evidence of o- 
therz, as a Conviction in Appeal muſt be. However if it ſhall appear 
| tothe Court, upon the Evidence at the Trial, or otherwiſe, That the 
Fatty has been reaſonably diligent in proſecuting the Offence, I readily 
| gant, Thar the Juſtices may, if they think fir, in their Diſcretion award 
| 3 Reſtirution, without making any Inquiry concerning the freſh Suit; 
bu this ſeems to be no more than they may alſo do in Appeal, if they 
* fit, as I have already more fully endeavoured to bo in Secti- 
0 52. | | | | | | Fs, | 
Sd, 57. As to the ſeventh Particular, viz, Whether there ſhall be 
i Reltitution to any Goods not mentioned in the Appeal; There is no © © Fitz. Coro. 
doubt, but that if a Man be robbed of ſeveral Goods by the ſame Per- PC 18 
on cither at the ſame or diſſerent times, and ſuch Goods be ſeiſed as. loft. 227.“ 
Nals, &c. and afterwards the Party, in his Appeal for the Robbery, 5 1 3: 


| ation ſome of thoſe Goods only, and omit the reſt, and the Appel- K. . 
5 bond convidted, Cc. the Appellant ſhall be reſtored to ſuch of the 
10 yy; only as were mentioned in the Appeal, and the reſt ſhall be 
fi aticated, not only in reſpect of that Favour which the Law preſumes 


a che Appellant beareth to the Felon, in making the Charge againſt 
"5g 0 than it ought to have been, which might poſſibly have gi- 
eth m an Opportunity to have eſcaped, but alſo becauſe, as it ſeem- 
of : eſtirution ought regularly to be grounded on the Record 
Pay Ty, and by that no other Goods can appear to have been 
L an What are mentioned in it: But whether an Appellant, who vide Supra 
32 his Appeal brought, lawfully regained the Poſſeſſion of his Sett. 49, & 
of his 1 ſhall forfeit to the King ſuch of them as he leaves our 5* 
ppcal, doth neither clearly appear from the principal 4 Caſe * Fitz. Coo. 


4 concern- 


© Of Appeals. Book!] 


from 

concerning this matter, nor from any of the Books above-cited, which 2 

Wide Fitz. ſeem chiefly to rely on the Authority of it. But there is a ſpecial 2 (4; $:6 
| dang 3g wherein the Appellant ſhall recover things which were neither ol, | Word: 
tution, 22. from him, nor mentioned in his Appeal ; as where the Appellee fell Nollen 
„beg, 34+ b the things ſtoln, or exchanges © them for ſome other thing, before the ing mo 

4 2 ne Appeal brought, and the Money taken en the Sale, or thing given i fabliſh 

© Cro, El. Exchange, are ſeiſed to the King's Uſe, &c. in which Caſe they fhall b | Wome! 
* delivered to the Appellant, on the Conviction of the Appellee, though That 4 
they were never in his Poſſeſſion before; for he appears to be in no mir N thencef 

ner of fault, and there is no reaſon that he ſhould be prejudiced by E /rritan 

the Act of the Felon. And I take it for granted, That in all theſe Ci  ceffors 


es the Law is the ſame at this Day in relation to a Reſtitution, by 
force of the above-cited Statute of 21 H. 8. to the Proſecutor of an lt: 


dictment. | W of br 
| | | | | | enter 1 
And now I am come to an Appeal of Rape, for the better underſnd: Hunt 
ing of the Nature whereof, I ſhall conſider, 1 : 
. ave 
1. By whom, and in what manner it may be brought. f ue 
2. In what County, _ : | ſue 4g. 
3. Within what time, theref 
| | | | fiupe, 
145, l.. Seck. 58. As to the firſt Point, vis, By whom, and in what mane mt te 
47; 148. | i 
Flers Lib. 1. an Appeal of Rape may be brought; It ſeems, d That by the 2 ft 
3 dect. Law, it might be brought by any Woman who had been ravilhe Þ Lids 
2 Inft. 180. gainſt the Raviſher, whether ſuch Perſon raviſhed were che Nie by fe ther 
See Book 1. the Raviſher, or a Free Woman, and whether ſhe were a Virgin, * 
. deck or Widow ; neither f do I find that ſhe could be barred of he: 15 In th 
Contra at the Common Law, for conſenting after the Rape, to the 5 
* £3 as the may 8 be at this Day, by force of the Statutes of mew 2 J 
e Littleron, 34. & 6 Ric. 2.6. But it ſeems, That a Woman lawfully marric * dd 
Seck. 190. neither h by the Common Law, nor by force of any Statute, * 1 | A th 
Fr on. an Appeal without her Husband, as one married de facto only, an 4 1 
17. de jure, perhaps may. | ST 
9 Sell 15 gur 88 the Common Law might ſtand in and | ofa 
147 1 Appeals of ape, it ſcems, 8 we Apt ney 7 pig 3 i Yn 
S. P. C. 61, the Statute of Weſtminſter 1. 13. by which the Offence ot R 
248. Terter quced to a Treſpil _ e ee puniſhable only * - 1 02 
s Vide 2 Inft. on, or Indictment of Treſpaſs : But afterwards, ay 18 . * 
433, 43 - iven again by the Statute of Weſtminſter 2. 34. by which it by 
38 » That if , Mar Fn thenceforth do =; Woman married, Maid, 5 1 x F 
* H. 4 21. where ſhe did not conſent, neither before nor after, he ſhall have ) a N | 5 : 
Er H. a 14. Life and Member. And likeniſe where a Man raviſpeth 4 W * Al bt "3 
S. P.C 98 b Lady, Damoſel, or other, with Force, although ſhe conſent Fier ait / 150 I 
1 ſuch Judgment as before is ſaid, if he be attainted at the Hing Si, Ki 
ect. 160. the King ſhall have the Suit. 2 : ite glyv ge 
2 Inf 413. Sell. 8 t ſeems to be ſo clear, i That this Statute ao * | dl 
Cons © an Appeal to the Woman who does not conſent to the a able, Ibn Wer 
Fitz Utla. it ſeems needleſs to endeavour to prove it; but it is 0 elation 10 fel beau 
B. Son. the Statute does not reſtore the old Common Law oy es above · ner firſt y 
160. Appeals, as it would have done if it had only repcale cation to then. 
k Vide Supra tioned of Weſtminſter 1. 13. but makes a new. Law in t om 
Ch. 10. Sect. : | 8 | 
J2, 
I 


5 
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ſcom whence it follows, That all Appeals of Rape at this Day, mult * 
conclude contra formam Statuti. | 

Seck. 61. It is farther enacted. by 6 Rich. 2.6. in the following 
Words, Againſt the Offenders and Raviſhers of Ladies, and the Daughters of 
| Nollemen, and other Women in every part of the Realm, in theſe Days offend- 
ing more violently, and much more than they were womt : It is ordained and 
fubliſhed, That whereſoever, and whenſoever ſuch Ladies, Daughters, and other 
That 4s well the Raviſhers as they that be raviſhed, and every of them, be from 
C thenceforth diſabled, and by the ſame Deed be unable to have or challenge all In- 
heitunce, Dower, or joint Peofſment after the Death of their Husbands and An- 
aten. And that incontinently in this Caſe, the next of the Blood of thoſe Ra- 
viſters, or of them that be raviſbed, to whom ſuch Inheritance, Dower, or joint 
| Fufment ought to revert, remain, or fall after the Death of the Raviſher, or 


| enter upon the Raviſber, or her that is raviſhed, and their Aſſigns, and Land. 
© Tenants, in the ſame Inheritance, Dower, or joint Feoffment, and the ſame to 


| hold in State of Inheritance: And that the Husbands of ſuch Women, if they 


| ir other next of their Blood, have from thenceforth the Suit to purſue, and may 
| (ur _cgainſt the ſame Offenders and Raviſhers in this Behalf, and to have them 
theref convict of Life, and of Member, although the ſame Women after ſuch 
| Rape, do conſent to the ſaid Raviſbers. And the Defendant in this Caſe ſhall 
mt be received to wage Battel, but the Truth of the Matter ſhall be tried by In- 
| qufition of the Countrey. Saving always to our Lord the King, and to other 
Lords of the Realm, all their Eſcheats of the ſaid Raviſhers, if peradventure they 


| It thereof convict, 


holden, 


Sd. 62. Firſt, That b in an Appeal brought upon it by a Husband 
| for the Rape of his Wife, it is a good Plea, Thar the Appellant and 
| Woman raviſhed were never lawfully married, which ſhall be tried by 
the Biſhop's Certificate, who, if the Marriage were unlawful by reaſon 
of a Precontra&, &c. ought to certifie againſt the Appellant, 
| $9. 63. Secondly, That there is no © neceſſity to alledge, That 
| the Woman did conſent to the Raviſher, in a Count which rehearſes the 

Kutute, and concludes that the Rape was againſt the Form of it; which 
| plies, that the Woman conſented, Oc. To e 

Seck. 64. Thirdly, That d if a Woman who hath neither Husband 
dr Father, be ravilbed by her next of Kin, and conſent to him, the 
beit of Kin to the Raviſher ſhall have the Appeal. 

Seck. 65. Fourthly, That © whoſoever happens at the time to be next 


"ppeal, and alſo enter f into the Lands of the Perſon raviſhed, and re- 
11 a _ againſt any other who ſhall afterwards happen by matter ex 
12 «#0 to become Heir; and therefore where a Woman having Iſſue 
tes a Daughter, conſents to a Raviſher, and the Daughter enters, and 

wh on is born to ſuch Woman, the Daughter ſhall retain the Lands, 
ule ſhe took them by Vertue of a Title given by the Statute which 


Velted in her as a Purchaſer, and neyer was in any Anceſtor, 


Yy Seck. 


Women aforeſaid be raviſbed, and after ſuch Rape do conſent to ſuch Ravſbers, 


tr to the Perſon fo raviſhed, and conſenting, &c. ſhall have the ? 
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9 Ed. 4.26.2 
iz, Endite- 

ment, 18. 

Dyer, 202. 

pl. 68. 

Vide infra, 

Sea. 70. 


1 of her that is ſo raviſhed, ſhall have litle ; that is to ſay, after the Rape to 


| have Husbands, or if they have no Husbands in Life, that then the Fathers, 


| In the Conſtruction of this Statute the following Points have been 


I 4. 

Fitz. Coron. 
86, 228. 
Bro. Parlia« 
ment, 89, 
©1118 14. 
Fitz. Coron. 
86, 228. 

S. P. C. 81. 
Letter C. 
Dy. 312. pl. 
86, 202. 
pl. 68. 

4 2 Inſt. 434 
Vide Supra. 
Set. 39, 40, 
Nen 


f Fitz Aſſize 


27. 

5 Ed. 4 6. a 

9 H. 7. 25. 2 
Long quinto 
5 Ed. 4. 60, 


2: as 


3 
Pl. Com. 56. b 
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1 Lang quin- Sect. 66. Fifthly, That * the next in Remainder or Reverſion, 9 
5,66. whom the Lands of the Woman who conſents to a Raviſher would come 
Bro. Entry if ſhe were dead, ſhall enter and retain her Lands by Vertue of the 
Congeable,94. Statute, provided he be of Kin to her, albeit another Perſon be net 
pla yet it ſeems, That the Perſon ſo intitled to the Lands cannot have a 
Fitz. Aſſize, Appeal of Rape where there is another nearer of Kin; for though th 
*7* ' Clauſe relating to the Entry into the Lands ſeems to intitle ſuch of the gen 
of Kin, to whom the Inheritance would fall after the Death of the Pay, 
whether they be abſolutely neareſt or not; yet the Clauſe relating to th 
Appeal ſeems to extend to none but the Husband, or Father, or je 

next of Kin. | 


Long quin- Sed. 67. Sixthly, That it is not b ſufficient in ſetting forth the J. 
PI rok ah tle of the Perſon claiming the Lands by Vertue of the Statute, to ſayin 
43. 5 general, That he is next of Blood to whom the Inheritance woul 
fall, Cc. without ſhewing ſpecially in what manner he is ſo, &c. 
Long quin- Sec. 68, Seventhly, That it is not © concluſive Evidence to pore 
to, Fe 4-59» the Woman's Conſent to the Raviſher to ſhew, That ſhe lived with kin 
Bro. Entry {ome Years as his Wife, and had a Child by him, if all the time ſhe ws 
Congeable, 94 under his Power, and never at her Liberty. 
EY * Sect, 69. Eighthly, Thar 4 if the Party raviſhed and conſenting u 
Pl. Com. the Raviſher, be under the Age of twelve Years, ſhe ſhall not loſe he 
. ee” Lands by the Intent of the Statute, for that the Conſent of a Wonn 
Abr. 698. under that Age is looked upon as given by one uncapable of Diſcretion 
pl. 12.699. and therefore is not regarded by the Law. 
1 Seck. 70. Ninthly, That © in Appeals brought on this Statute, tt 
I joſt. 29. Count ought to rehearſe it: But I do not find any Reſolution cited t 
_- F. * 61. maintain this Opinion. It is true indeed, That in the Year Book of 1 
e 1 6. 1 H. 4. 13. 14. the Statute is recited in an Appeal grounded on it: butt 
pl x. is nor there ſaid to be neceſſary to be ſo recited ; neither do | find 
Bro. Rape, 4 ny Reaſon given why an Appeal may not as well be grounded on 10 
s. P. C. 81, Statute without reciting it, as on the Statute of Weſtminſter 2, 34. 3 'l 
N | Is agreed that it may be: If it be ſaid, 8 That the Common Law git 
pl. 1. the ſame Appeal as is given by the Statute of Weſtminſter 2. and tber: 
* NE fore there is no need to recite it; bur that there never was ſuch an i 
7. wg; 10 peal at the Common Law as is given by the Statute of Rich. 2. 1 
therefore the Appeal grounded on it ought to recite it; it may be , 
b Supra dect. {wered, That the ſaid Stature of Weſtminſter h does not revive tied 
59, 60. Common Law in relation to ſuch Appeals, but makes a new Law as 
lation to them; ſo that Appeals brought upon it, do alrogether as my 
depend upon it, as thoſe brought on the Statute of Kich. 2. do 01 


i 5H. 7. 17. that, Neither i does there appear to be any ſuch Rule, That in Indic 


BOT: in Caſes 
Pl. "6," deine, Or Actions grounded on Statutes which give a remedy in . 
564, """ Which were no way provided for by Law, there is a neceſſity to ' 


6 Mod. 140. ſuch Statutes; and indeed at beſt it ſeems but Surplus to recite whit 
T the Court is bound ex officio to take Notice of. n Appel 
35, % Sed. 71. As to the ſecond Point, wiz. In what County = i : 
3 Hl. 7. 12. of Rape may be brought; There is no doubt, but that this, l brought 
a +ic.. ther k Appeals, is a local Action, and conſequently ought to 5 Wa 
28 in the County wherein the Felony was done. And therefore! a 
Bro. Appeal, take a Woman by Force in one County, and carry ber _ 95 ww 
8 P. C. 63. and there raviſh her, the Appeal ! ſhall be brought only in tbe 


: f _— was 10 
Lerters E, F. wherein the Rape was committed; for the Taking in the other — 
„. C. 186. | 
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[cre than a Treſpaſs, and needs not be taken Notice of at all in the Ap- 

i ocal of the Rape; and if it be, is only looked upon as Surplus. 

Fa. 72. As to the third Point, viz. In what Time an Appeal of 

Rape may be brought; Ic ſeems, That at this Day it may be brought 
in any reaſonable Time, the Judgment b whereof lies in the Diſcretion fore * 
Jol the Court, for that at the Common Law there was no certain Time H P. C. 186. 
Iimited for the bringing of it; and the Statute of Weſtminſter 1. 13. * Supra 
ty which the Offence of Rape was turned into a Treſpaſs, and forty LB AA 
days limited for the Suit of the Perſon raviſhed, is repealed; and the r Inſt. 56. 
Feature of Glouceſter 9. which requires that Appeals be brought within Suben, Seck. 
the Year and Day, extends only ro Appeals of Death; and the Statute 

of Weſtminſter 2. 34- which makes Rape a Felony again, limits no Time 

or the bringing of it, but leaves it ro the Conſtruction of Law, which 

ſhall be agreeable to the ancient Rules of Law in ſuch Points, wherein 

the dtatute is ſilent. | 
K. 73. And now I am come to an Appeal of Arſon ; © but the Inſt. 288.4 


e 

R Learning relating to it, ſeeming to be altogether obſolete at this Day, 8 

$ [| hall refer the Reader to the Old d Books for it. 7 „ 28 
| Bract. Lib. 3. 


Haring thus endeavoured to ſhew in what Courts Appeals may be “. 7. 
brought, and the ſeveral Kinds of them, and examined the Particu- 

lars which ſeemed moſt properly to come under the Conſideration of 

each Kind, I ſhall now procecd to examine ſome other matters con- « , x,q, ,,, 


cerning them, wherein I ſhall conſider them all together. As ©" BI Bn, 
Bro. Attor- 


1. In what Caſes the Appellant and Appellee are to appear in proper ney, 64, 78. 


0 


I Perſon, and where by Attorney, or Guardian. a 13. 

˖ | 2, How the Appellant ought to declare. OS 

+ . How he may be nonſuited. | 3 
j 4 For what Faults the Writ may be abated. ax wag En- 

5. What may be pleaded in Bar of an Appeal. 09's "OY 


| 6. Where the Appellant and his Abettors ſhall render Damages to E. N. B. 27.f 
the Appellee for a falſe Appeal. | Contra Fitz. 


A 
0 7. Where the Appellant is to be fined. | ; 3 
i 21 kl. 7. 39 


| Sea, 74. As to the firſt Point, viz. In what Caſes the Appellant 12 gedt. 
and Appellce are to appear in proper Perſon, and where by Attorney, 3e. 


2 | 0 Guardian : It ſeems, That by the Common Law neither e Plaintiff ft H. 7. 27. 
h tor Defendant in any Appeal whatſoever, whether of Felony, or May- Fi-z Ucage- 
"1 ben, f could make an Attorney, bur muſt appear either by Guardian, 8 , 34 

. r in proper Perſon, on every Þ Day of Continnance, except in ſome Ein Sf: 


ſpecial Caſes ; as where the Defendant being convicted in an Appeal of ney, 39, 90. 


ww pray'd the Benefit of his Clergy, and the Plaintiff reply'd, that 1 1 3. 42. 


e had been twice married, in which Caſe he might i be admitted to 8 P. C. 13f. 
4 on with the Suit by Attorney, becauſe he had nothing more to do but e Fitz. 
42 a Certificate of the Bigamy from the Biſhop, which, as it was k ſaid, C77 1 wy 
Fl ranger might procure as well as the Plaintiff. S Quzre; for it is 

5 3 none can demand Execution but the Plaintiff, and that the Sh 8 9 
— cannot do it but in proper Perſon ; from whence ir ſeems rea- 11 
0 8a to argue, That he ought, in all other Caſes, as well to carry on 21 Ed. 4-72. 
5 At in proper Perſon. But it ſeems m clear, That after a Defen- 773 fg. . 

= acquitted, he may appear by Attorney for the Recovery of his pl. 5. 

"*><S againſt che Abettors, &c. And it is enacted en by 3 H. 7. 1. Fitz. Attor- 


ney, 24. 
That aP. 8.26. 


* 
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can an Appeal of Rape be ſufficient without the Word Rapuit; nor b an 
Appeal of Larcevy without the word Cepit ; nor © an Appeal of May- 
hem without the Word Mayhemiavit ; not any d of the Appeals above- 
mentioned without the Word Felonice. » Ne TIS WE BET 
Sect. 78. III. That in every Appeal of Larceny © it muſt expreſsly ap- 
bear whoſe the Goods were that were ſtoln, and in every Appeal of 
Death f who the Perſon was that was killed; becauſe otherwiſe it can- 
not appear that the Plaintiff is intitled to the Appeal; yet an Indictment 
A norte 8 cujuſdam ignoti, or for feloniouſly ſtealing h the Goods cjuſ- 
dum ignoti, is good; for it is ſufficient, That the Perſon injured was under 
the Protection of the Law. | 150 e e e 
Sec. 79. IV. That in an Appeal of Rape the Fact ſeems to be ſuffi - 
& ciently * declared, by ſhewing, That the Defendant felonice rapuit the 
& Woman, without adding the Words carnaliter cognovit, or any others 
@ cantamount, or firſt ſhewing the particular Manner of the Terror or Vi- 


177 
1 8. P. C. 92. 
Letter B. 24. 
Letter D. 96. 
Letter DO. 
9 Ed. 4 26. 
20 H. 7. 7 . 
1 Inſt.124. a, 
b Fitz. En- 
ditement, 2,8. 
. 
Letter B. 
H. P. C. 207. 
© Supra Sect. 


17. 8 
N 


96. Letter C. 
H. P. C. 206, 
207. $$", 
20 H. 7.7 a. 
1 Bulſt. 93. 
Cro. Jac. 20. 


olence, and then concluding, That the Defendant /ic felonice rapuit. Al- Dy. 202. pl. 
bo it ſeems, X That the like general Manner of r 0 Fact, is 67 
W (ufficient in an Appeal of Larceny ; but ir ſeems to be uſual, in Appeals _m_ og 

| of Larceny, to ſet forth the Price of the Things ſtoln ; but whether this Contra Fitz, 
| be neceſſary for any other Purpoſe than to ſhew, That the Crime amounts Faditement, 
| to Grand Larceny, and to aſcertain the Goods, in Order theieby the 57 60 pl.2. 
better to intitle the Appellant to a Reſtitution, I leave to be conſidered. * Raſtal's En- 
| But | in an Appeal of Mayhem ir ſeems neceſſary, ' firſt, To ſer forth 545 Th. 
particularly in what Manner the Hurt was done, and the Conſequences (Fitz Eadite- 
following it, and then to conclude, Thar the Defendant fic felowic? may- ment 


i-niavit the Appellor. Alſo it ſcems clear, m That in an. Appeal of Death 1 one 


f lt is neceſſary, not only from the Statute of Gloceſter n Ch. 9. which re. 181. b. 
: | Quires, That an Appeal of Death ſhall declare the Deed ; bur alſo from 21 2+ 


de Common Law, firſt, To ſet forth in the Count all the ſpecial Cir- ro IE 
| cunſtances of the Fact, and o then to conclude, That the Appellee fic 22 A. 9+ 
felaict nurdravit the Party; and this being the Appeal moſt in Uſe at o_ es: 
| this Day, it may not be improper to ſer down theſe following Rules con- S. P. C. 94. 
Cerning this Matter. | | | or Letter G. 


1 . 5 That every ſuch Count ought to ſet forth in what Part P 41 of. 7. 
© Ka 44 the wig was given ; in which Reſpect, the {ame Certainty * 99 pl. 
— required in Appeals as in Indictments; and therefore, if the » Fitz. En- 
ay only that the Wound was given circa pectus, it ſeems to be vi- ditement, 9, 


aus, as it hath been reſolved, 4 That an Indictment in the like Manner 
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hat ; | | & : 
ul | ga * becaule it doth not aſcertain the Part wounded, which, for 8. "rag 0 ö 
cl i "6a * 3 have been the Neck, Arm, or Belly; and for the Letter G. 1 
ae 3 A Sewn ſeems allo to be vicious, if ic ſay, That the P/ 9. pl. G.. oi 
by Tons he Ee. e Hand, or Leg, or Arm, without © ſhewing whether it Kcilw. 25. b. " 

© right or left; neither f is ſuch an Uncertainty holpen by laying Moor, 486. 1 


rie l : : D 18 All. pl. 
wet Wounds with ſufficient Certainty, if there be a general Concluſion Conrrn oth. 


at l - b , » ? ; 5 
DONT died of the Wounds above mentioned, becauſe the Death 5 45 b. 
much imputed to the Wound that is inſufficiently laid, as to Dy> $02: 


e oth : | Aa : 0 FT. J. 67. 
jout | is lufee 1 appears not but that it might be chiefly owing to that which 17 1. 4. 
ting 8 lol laid, and therefore the Whole is inſufficient. But it hath . C 
xt tne it foams. * That it is ſufficient in an Indict ment of Death, and-there- 6. 
ems allo to be ſufficient in an Appeal, to ſhew, That the Wound S. P. c. a. 
K ; FITS 48 F 115 Letter. U. 
rich dee Raftal's I p. C. 187 


" See Raltab Entries, 53, b. 54, 55. 1 See Raſtal's Entries, 45, 46. and Coke's Entries, 50, b. 51, 52, 53. 


0. 12 * 129, 121, . 8 ; . IF a - 
1 b, SN 5 15 4945 n 2 Inſt. 318. 4 Co. 47, a. ft 2 Inſt. 318. 44 Co- 40, b. 
3 was 


5 Co. 121. b. 
Cxo. Jac. 95. 
pl. 23. 

Con. Cro. El. 


S. P. C. 8. 
Letters C. D. 


2 Iaſt. 318. 


4 Co. 40. b. 
5 Co. 122. a. 
d S. P. C. 79. 
Letters C. D. 
e 5 Co. 121. 
b. 122. 4. 


£ Palmer 282. 
3 Mod. 202. 
h 5 Co. 122. 

1 Bulſt. 124. 
i CroJac,635. 
SeeHP.C. 
207 and el. 
_ | 
| - bs. 122. 

vide Dy. 99. 
pl. 63. , 


1.4 Co. 44. b. 
3 Mod. 202. 


” 4 Co. 44 b. 
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was given in the left ® Part of the Belly, or in the left Part of the die 
or in the left Hand, or in the leſt Arm, or in the Face, or in the Breaſt 
or in the Belly, or even in the Forepart of the Body, in which Caſe the 
Werd Body ſhall be underſtood of the Trunk of the Body, between the 
Neck and Thighs. And it hath been reſolved, > That where there j 

ſuch a ſufficient Certainty, the Addition of a farther uncertain or uni. 
. telligible Deſcription, will do no Hurt; as where a Wound is laid in fri, 
parte ventris circa umbelicum, &c. in which Caſe the laſt Words ſhall h: 
rejected as abundant and Surplus. 


Seck. 8. II. Such Count ought alſo© to ſhew the Length and Breadh 
of the Wound, that it may appear to the Court thar it was moral; 
but it is ſaid, 4 That anciently this was not required: And if a Ma 
be ſhot, or run through the Body, with a Bullet, or Sword, Gr. i 
ſeems © ſuſſicient to ſay, That the Defendant, with Malice, Ge. ſtuck 
the Perſon killed in ſuch a Part of his Body, and gave him in ſuch Par 
Mortale vulnus penetrans in & per corpus, &c. for this ſufficiently fhevs 
That the Wound was mortal. Alſo in ſome Caſes it is impoſſible u 
ſhew the Length and Breath of the Wound, as where a Limb is cut of, 


and * therefore it is plain, That in ſuch Caſes it cannot be required 


Sed. 82. III. It is nor ſafe, 8 in any ſuch Count, to omit the Ward 


' percuſſt, where the Fact will bear it; and by the Authority of ſome! 


Books this cannot be ſupplied, in ſuch Cafes, by the Words didit nr- 
tale vulnus, & c. nor by any other: Yer in Croke's i Reports this Opint 
on ſeems to be queſtioned, neither do I find any Reaſon given why the 
Word percuſit ſhould be of ſuch abſolute neceſſity, for it is not ſo much 
as pretended in Loxg's k Caſe, which ſeems to be the chief Foundztin 
of this Opinion, That this is a Word of Art appropriated to this Ul; 
but all that ſeems there contended for is, That where the Death vis 
occaſioned by any external Violence, coming under the Notion of Striking, 
it muſt expreſsly appear, That a Stroke was given. Nor does the Lav 
admit of a leſs exact Certainty, as to the ſetting forth the Fact, witr 
the Death was occaſioned by any other Means, as by Poiſon, Cs. fot ! 
hath been reſolved, ! That an Indictment (which in this reſpect {em 
not to differ from an Appeal) ſerting forth, That J. S. perſuaded tt 
Perſon deceaſed to take a certain. poiſonous Potion under the Notion af 
Medicine, and that the deceaſed, Neſciens præd potum cum veneno fort it 
toxicatum, ſed fidem adhibens dit æ per ſuafioni dicti J. S. recepit & bibit is infulf 
cient, becauſe ir doth not expreſsly ſay, That the Party received an 


drank the Poiſon. And it was allo reſolved, That the Want of ſuch 


Certainty is not ſupply d by theſe Words immediately following, T. qu 
idem N. immediate poſt receptionem veneni pradidli per tres horas immediate | 
guenter languebat cy obiit, &c. and yet there cannot well be a ſironge! In 
plication chat the Poiſon was taken and drunk by him; for it being 1 
ſtrict ® Rule of Law in theſe Caſes to have the Subſtance of the fat — 
preſſed with preciſe Certainty, the Judges will ſuffer no argumente 
Certainty whatſoever to induce them to diſpenſe with it. For if che) 


ſhould once be prevailed with to do it in one Caſe, the like lun 


Would be expected from them in others nearly reſembling it, a. hey 


in others reſembling thoſe, and no one could ſay where this Ms funde 
which could not but endanger the ſubverting of one of the moſt 80 
mental Principles of the Law, by given Room to Judges by A g cy 
from what the Jury have found to convict a Man of a Fact whie 


have not found. 
Sell. dz. 
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FS.. $3. IV. Such Count ought 2 alſo expreſsly to ſhew that the Party | > Toit. 3:8. 
died of 05 Hurt ſpecially ſet forth; and it La been reſolved b That an Fr av 
& 1,ditmenr, and from the ſame Reaſon it ſeems that an Appeal, ſettin NEFA. 
| forth that che Defendant choaked rhe Deceaſed, qua ſuffocatione obiit, inſtead 
W of 4 944 ſuffocatione, &c. is erroneous; yer where the Death was cauſed 
| by divers Poiſons, or Wounds, &c. the Count may ſay in general that 
| the Party died of the ſeveral Poilons or Wounds above mentioned, with- 
out o ſaying That he died of any one of them in particular; for perhaps »; Iaſt 50, 
| the Truth of the Caſe might be, That none of them alone, but all roge- 35 
© ther, cauſed the Death. Or © the Count in ſuch Caſe perhaps may ſay, _=—_ 8 
© That the Party died of the firſt Poiſon or Wound, and that he would 44 Ed. 3. 


dave died of the ſecond if he had not died of the firſt, and alſo that he 3* 551 


would have died of the third, if he had not died of the two firſt. Lb. C e. 
Keck. 84. V. If the Killing were with a Weapon, the Count muſt d Letter C. 


ben with what Weapon in particular, and yet if upon the Evidence it et Bb. 


| ſhall appear that the killing was not by ſuch Weapon, but by ſome tries 46. pl. 2. 
| other, the Variance © is immaterial, and the Appellec ought to be con- 47 Pl. 3, 4, 
| vided, as ſhall be ſhewn more ar large under the Chapter of Evidence. 7 Jn MTs 
And if the killing were not by a Weapon, but by ſome other Means, as *2 Inſt. 318. 
| by poiſoning, drowning, ſufſocating, burning, or the like, the Count f } Mod 158. 
| muſt ſer forth the Circumſtances of the Fact as ſpecially as the Nature of Glouceſt, 
| of it will admit. But in ſuch Caſes, where no Weapon was uſed, it can - Chap: 9. 
| nor but be abſurd to require the Mention of one in the Appeal, and there- I. 1685 
| fore the Statute of Glouceſter Chap. 9. which directs generally, That in all 9 Co. 67. # 
| Appeals of Death the Weapon muſt be ſer forth, is to be intended only 8 * Inſt. 318, 
| of ſuch Killing in which a Weapon was uſed: Fot the Law is ſo far # ing. 318, 
W [rom requiring it in other Caſes, that it will not ſuffer an Appeal of Kill 319» 
| Ing by a Weapon to be maintained by Evidence of Killing by any other 
Means in which no Weapon was uſed ; neither will it ſuffer an Appeal 
| of Killing by any of choſe Means without the Help of a Weapon, to be 
| Maincained by Evidence of Killing by a Weapon, as ſhall alſo be ſhewn 
| More at large in the Chapter above referred to. 5 5 
Fa. 85. It hath been adjudged, h That the Words vi &* armis are Smith and 
bot neceſſary in ſuch Appeal, becauſe they are ſo fully implied. oO. 
belt 86. As to the third Point, viz. In what Manner the Count — 
| N muſt ſet forth the Circumſtances of Time and Place, it is enact- 
0 by the Statute of Glouceſter, Chap. 9, That if an Appeal declare the 
he Tear, the Day, the Hour, the Time of the King, and the Town mhere the 


Deed Was done, and with what Weapon, the Appeal ſhall tand in Effeck, &c. And 


| 00 this more particularly relate i ro Appeals of Death, yet it ſeems alſo to 1 ran. 31 
g FRcally a good Rule as to the G of Time and Place in 
a uo N and therefore I ſhall conſider them all together, and firſt 
a . ek That no Omiſſion of any of theſe Circumſtances, where the Law RA. 781 
©! = them to be expreſsly ſer forth, can be aided by the Conviction of Letter N. 
7 eudant; and then for the better underſtanding in what Caſes the 

requires them to be expreſsly ſer forth, I ſhall endeavour to ſhew 


What Certainty the Count in every Appeal ought to ſhew. 


1. The Hour. 

2.x * Day. | . 

„The Year and Time of the King. 

4 The Place where the Deed was KC | 


Seck. 
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R.dters En- that all the © Precedents of ſuch Counts (excepting only one, b) in appeal 


pi. 4, 5. Authority in which any ſuch Counts are to be fqynd; ard ally al the 


Lies, 50. b. Thete can be no Doubt bur that every ſuch Count muſt ſer forth the 


Cha 


enoug 
1 preciſe 
Sy 1ic1ate 
WStroke 
Death 
alledg! 
Emurde 
Wfor the 
murde! 


Seck. 87. As to the. firſt of theſe Particulars, wiz. With What Cen. 
talnty the Count in Appeal ought to ſet forth the Hour, it is obſctrabe 


ies 53. pl. en in Nie urs ent s to be the 
_ 53. p of Larceny in Raſtals Entries, which ſeem e the only Book gf 


"Raſtas En, precedents in Coke and Raſtal of ſuch Counts in Appeals of © May, 

6. E, Notice of - the Hour as: well as thoſe in Appeals of Death]; %and ther, 
« Coke's En- fore certainly it is not ſafe wholly to omit it; yet it hath been ho den,e 
16 derne, That ſuch an Omiſſion is not fatal, even in an Appcal of Death, becy 


abe 


ft, A the Common Law did not require the mention of the Hour, and the $4 x — 
_ Raſta1's En. tute above mentioned is in the Affirmative. et if the Hour as well in 
tries, 45. pl. 


& Mi At Ir as well der 
1, 2, 3. 4. Day be ſet forth in the Allegation of the Offence of the Principal, it 5 * 


N ; t ON 
4 Coke's En- ſaid to be fatal ro mention the Day only in the Allegation of the Olfenc 6 dp 
tries, 53. pl. of the Acceſſory. But it ſeems that there 15 no Neceſſity in any Cab Pay 
2, pi. 6. 15 preciſcly to-alledge, That the Fact was done at ſuch an Hour, but thi he 
HE CY K W fle rs 57 That it was done about ſuch Hour, as appears fon * 
| Rates Ker -every f-one'of the Precedents in Coke and Raſtal, in which = fare 18 Mel Ichat 2 
«6 p131-47. rioned, 'and alſo from other : good Aurhoriiesz yr de b Rev IT 6 
Pl-3-4 48-0. ry Opinion holden by three Judges againſt two in Bu fero 4 8 Lov Reer 
b e, e. it ſeems i certain that a Miſtake of the F 
28. P. C. 60. ExidencſtdeGQ. 5 e 5 fault: 
k. P. C. 147. Seck. 88. As to the ſecond of the above ö Ponies „5 
* Coke's Ed. With what Cettainty the Count in Appeal ought to ſet fort Y, | 


todo 
Word 


51. pl. 2. 57" Day on which the Fact was done, as appears from all the Precedentscitd 3 


A 56 = ap in the foregoing Section; and alſo from the common Form of all otic 


AB 
p HOPE ; for 
pl. 6. 39. ions in ions whatſoever, as well as of Indictments, 1 
. 5 "En e es Za A e And if the Fact happened in th = 
= wag b. Night, it ſeems k moſt proper to alledge it in nee ejuſaem diei. hut it's oc 
1351 ſaid not to i be ſufficicac to alledge the Fact done abour ſuch a Day, G | for l. 
"HE Legen ſuch a Day and ſuch a Day, but that the very Day _ C " 78 
48. 1 bl ciſely ſet forth. And it ſeems to be inſufficient to alledge ® it be 7 f Marc 
G 2 pl. 10 Day of ſuch a Saint, without an Addition, c 3 Yi Ofe 
14 3 141. n "A KEE 1 n St. ohn's Da 5 wit out — | y be 
85 7 . 0 "Baptiſt 9 Alſo n ir ſeems a » „ 1 80 
5 * bus to ſer forth the Fact on an impoſſible Day 2 a2 GEN 2 met ten 
x b * 5 7. June, or thittieth of A 70 for 155 is 5 no 8 AG 2 f of Death ma | ay 
O, 81,82, 83.7. TY Ii - At an CO 
. tion no Day at all. Alſo ir ſeems clear that an“ e Dif 
wy PONY not only fe forth the Day when the Hurt was 8 * hi | lony, 
oHLP.C. 264 When the Party died of it, as appears from all the 1 Reaſon of io th 
{2 lag. 318. Kind both in Coke and Raſtal; and alſo from the wer the Veat and Di a 
„ Left. 318: Thing, p that it may appear that the Party died within bat the Dex Wag 
N he Sttoke, in Which Caſe 4 only the Law intends that hat fecre 
after the Stroke, in Y ledee, I 
47. 3 H. 7. all oF F r G3 tob ſufficient to alledge, 8 
5. pl. 2. Was occaſioned by it. And it is r ſaid not to be ng felonioulſy {19 1 
„ Moore,555- the Defendant aſſaulted the Party at a certain Day, 3 8 + ilidem; 1 ut 
chien him, without expreſsly adding, That he ſtruck him * the moſt mt. wk 
in the prece- yer both Sentences being joined with the Copularive, it both at tte U 
dent Leos ha ke and Aſſault were bol . othe 
f the whole, That the Stroke an | Deck 
Bo. Indict. ſame Time, Cc. and ſuch Certainty cems ( x ſpaſſes. B x 
, s © of Trelpallen Was 
ron tc, rations ſ in civil Actions, and even in Indictment tainty is fad ie 
4 Book 1. Ch.! . d Appeals of Death a more expreſs Certaint) : peat 
31. Scct. 9, 10. 10 Inditments an ppca ich iſed the Death, being 3 but 
Dy. 1 be required, becauſe the Stroke which cauſed the Deat 
35 1n the 


| 1. 7 C0 Cu. 
f | \ Cro, Jac. 362: 443: 
in. Dy. 8. pl. 28. See B. 1. Ch. 64. Sc&. 42. Keilw. 100 Quzre. F 
ns 25 8 See B. 1. Ch, 64. Sect. 42. 1 Rol. Rep. 295. 


2 


Ita different Nature, and much higher than the Aſſault, may be well 

enough intended to have happened at a different Time; and therefore the 
necile Time of each muſt be certainly expreſſed. And even this may be 

ted by a Repugnancy in the Concluſion; for if the Aſſault and 
Juoke be alledged in the Premiſſes on the tenth of December, and the 

Peach ſubſequent on the twentieth of December following, and then it be 
Llledged in the Concluſion, that the Defendant in ſuch manner feloniouſly 
murdered the Party on the tenth of December aforeſaid, the whole is naught 

or the Repugnancy ; 4 becauſe the Party could not be ſaid to have been 4 Co. 42. 
murdered, till he was dead: And tho to ſome Purpoſes by a Fiction of Law Ws ci 
Che Offence of the Defendant after the Death of the Party, is puniſh'd as: 1g. ; * 
a felony from the time of the Stroke; yet in Truth and Propriety of Noy 45. 
Speech (which muſt be obſerved in legal Proceedings) it is not a Felony DY = 
but only a Treſpaſs till the Death; yer if in ſuch Concluſion it had been 9. 10. 
alledged that the Defendant in ſuch Manner feloniouſly murdered the once w= | 
any on the twentieth of December aforeſaid, it had been ſufficient. Bur 1. P. 
it is laid b ro be the better Way to conclude generally, That the Deſen- 4 Co. 42. 
(Cant in ſuch Manner feloniouſly murdered the Party. And it is certain e ag. 213 
that a Miſtake of the Day will not be material upon Evidence. | HI. P. C. : 
Set. 89. It hath been holden that an Allegation of the Day, prima facie 254- 
bone what uncertain, may be holpen by the apparent Senſe of the whole; J. 348. 
s where © it is alledged, That the Principal ſuch a Day made the AC: * 5 19” Arr 
fault and gave the Stroke, and that the Party died on ſuch a ſubſequent "by E. 176. 
Day, Cc. and that A. B. was adinnc & ibidem abettans the (aid Principal Quere Cro. 
Jun do the Felony and Murder aforeſaid, in which Caſe it is ſaid that the ©: 779 Pl. 
| Words) adtunc & ibidem, from the manifeſt Import of the whole, ſhall be 

cferred to the Time of the Stroke; becauſe by that only the Felony which 
4. B. is charged to have abetted was done. Yet if A. B. had been ſaid to 

| are been preſent at the Time of the Felony and Murder aforeſaid, ſcilicet, on 

the Day of the Stroke, tunc & ibidem abetting the Felony and Murder a- 
 forelaid, &c. it ſeems © that the Appeal is inſufficient as to the ſaid 4. B. 4 Co. 42. 
| lor the Repugnancy ; becauſe he is expreſsly alledged to have been pre- 

bent, and to have abetted the Principal, at the Time of the Felony and 

Murder, which muſt be taken for the Time of the Death, by which the 

Ottence, which was before but a Treſpaſs, became Felony and Murder; bur 
by being preſent at the Time of the Death, it is impoſſible he could abet 

| 4 Stroke given ſo long before, and therefore it is repugnant and incon- 


ſllent in ſuch a Manner to alledge it. Nor is ſuch a Repugnancy any 


. 

ul Way holpen by the ſubſequent Allegation of the very Day of the Stroke, 
af | coming after the Word Scilicet, for it is apparent that the Time of the Fe- 
hi boy, could not be on the Day of the Stroke, and therefore it rather adds 


iothan helps the Fault to alledge that it was. But f the beſt Way of 4 Co. 42. 
| aleOzing ſuch Abatement had been to have ſer forth, That the ſaid A. B. 
N hen, auxilians, &c. ad feloniam & murdrum prædictum in forma prædicta 
end. | 
Sea, 90. As to the third Particular, vis, With what Certainty the 
unt in Appeal ought to ſer forth the Year and Time of the King, there 


a wy be no Doubt but that every ſuch Count muſt expreſsly fer forth in 

the i at Year the Fact was done, as appcars from the known Form of all 

ch 5 er Counts, and alſo of Indictments. And in an Appeal of Death it is 

But Ats . neceſſary 8 to ſet forth not only the Year in which the Stroke 3 laſt. 318. 
410 ® biven, but alſo that in which the Death happened, that it may ap- 319 

Pear that the Dearh 


happened within the Year and Day after the Stroke. eee 


ut * . . . 
ir ems clear from all theprecedents, That it is ſufficient ro ſhew in what Book 1. Ch. 
S 


A a a 
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a Lev. 140. 
Sce 1 Sid, 
140. 


d Hetl. 35. 
Cro. El. 137. 
pl. 10. 738. 


pl 1.739. pl. 
18. 


10. 

Cro. Eliz. 
196. pl. 13. 
.. 
264, 265. 
Salk. 288. 
Fiz. Coro. 


Cro. Jac, 222. 
t'6 Co. 14. 
Co. Litt 125. 
b 


"Both bn. © 
1 Co. Lit. 125. 


Cro. El. 866. 
1 Sid. 326. 
2 Role A, 
612. pl. 6, 7. 
613. pl. 2. 
614 pl. 8. 
618. pl. 2. 
Co. Litt. 125. 
Cro Jac. 405. 
2 Rol. A. 
618. pl. 1. 
621. pl. 21 
Co. Lit. 125. 
b 


m Cro, EI. 
200. pl. 26. 
1 Sid. 326. 
2 Rol. A. 
G21. pl. 26. 
Bro. Appeal 


19. 
Vide Co. Lit. 
I 25. b. 

Con. Bro, 
Appeal 127. 
n 6 H. 7. 3. 
pl. 7. 

Co. Litt. 125. 
a. b. 

2 Inſt 319. 

3 $16. . 
0 Bro. Plead- 
ings 61. Co. 


Hurt. for which I ſhall refer the Reader to the 89th and goth Sedions of 


9. and Death is equally applicable to the Place. 


g. but alſo that ſuch Allegation be ina proper Place for the better Underfand- 
- 69. ing whereof I ſhall premiſe, That if the Truth will bear it, it is ſafeſt f u 


the Amendment of the Law, and chiefly in Uſe in criminal Caules, it may 
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Year of the King's Reign the Fact was done, and the 


Book1l, 


Death happend, 


without ſhewing the Year of the Lord. Alſo it hath been adjudped, x 


that it is ſufficient to alledge the Fact in ſuch a Year of ſuch a King, withour 
ſaying it was in ſuch a Year of his Reign, becauſe it is clearly implied 
Sect. 91. As to the fourth Particular, viz. With what certainty the Coun: 
in Appeal ought to ſet forth the Place where the Deed was done, there 
can be no doubt but that every Count in an Appeal of Death muſt ſhewd 
the Place where the Death happened, as well as that where the Hurts 
given, and this with the ſame preciſe Certainty and Freedom from Res 
pugnancy 4 as is required in Relation to the Time of the Death and 


this Chapter, wherein what is ſaid in Relation to the Time of the Hun 
| Alſo it ſeems that a Nj 
ſtake of the Place is not © material upon Evidence upon not Guilty plead. 
ed, any more than a Miſtake of the Time, provided the Fact be projed 
at ſome other Place in the ſame County. 5 

Sect. 92. But it ſeems to be not only neceſſary in an Appeal of Dex 
alledge ſome Place both of the Death and Hurt, and in every Colt i 
every other Appeal to alledge ſome Place; where the Fact was commited, 


Wi, ( 
(hehe! 
S a Ple 
an con 
an con 
en he 
Wor this 
he Lin 
| Se, 


lay it in a Town, as the Statute of Glouceſter above-mentioned direds; bu 
it it were done out of a Town, it ſeems that you may lay it in any abr 
Place from whence a Viſne may come; in Relation to which Marterthe 
Law being in great Meaſure ſuperſeded in civil Actions by the Statute Fr 


not be improper in this Place more fully to conſider it, and for that Pur hunt 
poſe I ſhall lay it down as a good general Rule, That a Viſne may cone b Mai 
from any Place, which is of ſo ſmall a Compaſs, that all who live in « vel as 
near it may reaſonably be preſumed to have ſome Knowledge of the Pet Peil ap; 
ſons living in it, and therefore are eſteemed the moſt proper Judges qc Mount a 
the Facts done within its Limits, as being moſt likely to be proved bf Ro beh. 
Witneſſes, and charged upon Perſons with whoſe Integrity and Reputatt aged 
on they are beſt acquainted. And upon this Ground it hath been a6 ele O 
judged, That a Viſne may come not only from a Town, but from $ Wade Path h. 
u Pariſh, Hamlet, i Burgh, Manor, * Caſtle, I or even from a Forcl, Fards | 
or other Place known en out of a Town. Allo it ſeems & clear that when. Preceds 
ſoever a Place is generally alledged in Pleading, the Law will intend i ens, y 
to be a Vill unleſs it be mentioned with ſome Addition which ſhevs the lon thi 


anne 
Boſante 
Kt ap} 
Clearly 
Declar: 
Only ac 
any 1) 
(Count; 
Acce(l; 
W Omittir 
of bim 
ltr, y 


contrary ; or P be alledged within a City or Vill, in which Cale it woll 
be abſurd to take it for a Vill of it ſelf; yet 4 if in Truth there ben 
ſuch Town, nor Hamlet, nor Place known out of a Town; orf ifa Fa 
alledged in a Foreſt, were done in ſome Vill in the Foreſt not N 
in the Record, the Defendant may plead it in Abatement. 45 
Fact done in a Vill within a Pariſh which contains divers . gs 
the Count in an Appeal alledged generally in the Pariſh, or * 2 Fa 14 
in a City, which contains divers Pariſhes, be in the Count in an ap 
ledged generally in the City, it ſeems ſ that the Defendant ma) A G 
ſuch Matter in Abatement, for otherwiſe he could take no Arn; 
the Inſufficiency of the Allegation, becaule the Place named 35 lt 


2 Rol. A. 54. pl. 30, 31, 32. 1 Sid. 88. con, 1 Sid. 326. f Cro. El. 732. 


Sect 
Litt. 125. b. | ; Seck 
is. "dings 61. 6 H. 7. J. pl. 1. 2 Rol. A; 621. pl. 26. 9 H. 4 27. . ids Roe Cle cite luited 
2, 3, 4, 5» 6,7. 1 Sid. 88. * Cro. El. 200. 7 H. 4. 27 a. 2 Kol. A. 621. pl. 26. See Y 
under Letter O. 7 H. 4+ 27. a Salk. 59. 60. Co. Litt. 125. b. 4 Co. 14. b. 2 Iaſt. 319. of Jutta | 


A Appeals. 183 


da the Record, muſt, till the Contrary be ſhewn, be intended to contain no * » Rol. A. 
ore than one Town, or Pariſh, on which Suppoſition a Viſne may well ,, 35, * 
WW. me de vicineto & civitatit, which does not exclude the City, but takes 37, 38. 623. 
dhe City and its Neighbourhood within its Juriſdiction, whether ſuch I 
iry be within a County, ® or be a County of iclelf; excepting only pl. 20, e 
Pe City of e London, from whence it ſeems that no Viſne can come, not . 
aby Reaſon of the Largeneſs of its Extent, but alſo becauſe ir hath Con. 8. p Cc. 
Nen the conſtant Uſage of Pleading to ſhew the Ward and Pariſh in 155. b. 
Khich a Fact alledged d in London, was done, Nene Au- 
$2, 92. It hath been adjudged that no © Viſne can come from the ted undes 
id of Suſſex, not only by Reaſon of the Largeneſs of irs Extent, Letter M. 
ut alſo becauſe ir ſhall be taken for a Wood without Inhabitants, and ,, v4 Wo. 
herefore it would ſeem inconſiſtent to award the-Return of a Jury from Cro. Jac.;o7, 
And yet ir hath been holden f that a Viſne may come from a Park; 36 | 
Io it ſeems to be the general Opinion, That a Viſne may. come from a 3 
ore, as hath been more fully ſhewn in the Precedent Section, from Cro J. e 150. 
Pence it may plauſibly be argued that it may come as well from ſuch a en nave 
Wil, ſuppoſing it to be a Wood. Alſo it ſeems 8 to be queſtionable Con. S. P. C. 
whether a Viſne may not come from a Walk in a Foreſt, being alledged 154 Lertec 
2 Place in which a Fact was done; but it ſeems clear that no Vilne RO 44 
an come from it, if it be alledged only as a Liberty, for that no Viſne E.. ” 
an come from a Thing incorporeal, h bur only from a Place. Alſo it hath * Cr 3 
en holden that no Viſne i can come from the Scite of a Manor, perhaps . | 
r this Reaſon, becauſe it doth not properly ſignifie a Place, but rather pl. 2. 
he Limits and Scituation of a Place. | Hob. 266. 


py | | 0 i | f 1 Syd. 327. 
| 7.93. As to the fourth Point, viz. Whether one and the ſame « : Lv 30. 


” 
* 


Pounagainſt them all, by the better Opinion. And the like ſeems alſo » Sid. 1. 

v dc holden by Sir William Staundforde k and Brook |; yet the Point ad- 3 A. 
18. pl. 3. 

1 Su | H.P. C. 188. 

ele Opinions, ſeems to be no more than this, That where an Appellant « s. P. C. - 


Path had Judgment and Execution in one Appeal, he ſhall not after- | Brook A 
Wards have another againſt Perſons not named in the firſt. And all the well ON. FP 


precedents that I can find, either in Coke n or Raſtal, of Counts in Ap- 9 II. 4. r. 
eis, wherein ſome of the Defendants have not appeared, do indeed men- HA 4 
0n the Perſons abſent, as well as thoſe preſent, and ſhew in what Dyer 139. pl. 


anner they were guilty, yet are all of them expreſs that the Appellaut 3 5 


at appeal thoſe that are ablent, if they were preſent; by which it ſeems ” Refi "s Bs 
Fer to be implied, That when they thall appear there ſhall be another 28 Pl. 
Veclaration againſt them, and that the preſent Declaration is eſteemed 8 16. Ee 
| tion againſt thoſe that do appear. Neither do | find 3 
— r in the Precedents above-mentioned, as to the Form of ſuch 8 Abs 
alf in Relation to this Matter, where the Perſons not appearing are Sc. 47 Afl. 
"ories, from that wherein they are Principals. But whether the Pl. 6. 


omittin : : x pBro. 
otting of a Perſon in one Appeal be always a good Bar to the charging 8 225 


any U 


* 


oe erein | ſhall treat of the Nature of Pleas in Bar to Appeals. 
„94. As to the third Point, viz. How the Appellant may be non- E pl. 2, 4,5. 


ſuited. jr; N 

. d, it is generally holden in ſome Books, P That by the Common Law, £14 pn 6,7, 

battz F 5 5. 18. 
(ez. Nogſuit. i5 34. Quæto Bro. Nonſuit. 6. 20 II. 6 44. pl. 30. 2 Bullt. 19. 5 . f 110. 


2 1 


b 
1 Rol. A. 13 1. 


bim in another, ſhall be conſidered in the following Part of the Chap- Co Litt. 39 
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Law; for it ſeems difficult to maintain that ſuch a Verdict which fn 


dict, except in ſuch Caſes only whereupon ſome Doubt remained vit 
the Court, as may be reaſonably argued from the Authorities abore 6 
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 Whatfoever b Excuſe he may have for his Abſence. 


hall not be nonſuited. And ſince the Statute it hath been adjudped © Thy 
if a Defendant in an Appeal of Murder be found guilty of Maoſlaugiic: WW 


Faults fuch Writ ſhall be abated, I ſhall conſider the following Particuus 


which are appropriated by Law for the Deſcription of the Offence; 
where an Appeal of Burglary k has the Word Burgaliter inſtead of in! 
. lariter, or burelariter; or an Appeal of Rape wants the Word apud, 
any Appeal wants the Word Felonice. m 5 


mam Statuti in ſuch Caſes where by Law it ought. 


H. 7. 16. 


Of Appeals. 


if a Plaintiff in any Action whatſoever be demanded at any Day of (+1, 
nuance before Judgment, and do not appear, either in ® proper P 
or by Attorney or Guardian, as the Law requires, he ſhall be nonſurcy 


Book Ii 


But it is enact: 
by 2 H. 4. 7. That if the Verdi paſs againſt the Plaintiff, the ſame Plin f 


3 


only, the Appellant cannot be nonſuited; but it doth not appear vis 
ther this Reſolution be grounded on the faid Statute, or on the ( ond 


the Subſtance of the Fact ſhall be ſaid to paſs againſt the Appellan, i 
which Caſe only the Nonſuit is taken away by the Statute. And ther- 
fore perhaps a Nonſuit in this Caſe may not be ſuffered by the (on 
mon Law, which ſeems not to have permitted a Nonſuit after a ful Vn. 


ted under Letter. But it ſeems that an Appellant may be nonſuited ater 
a ſpecial 4 Verdict, or after a Demurrer © and Argument thereupon, 
Sect. 95. As to the fourth Point, viz. For what Faults the Writ my 
be abated, I ſhall premiſe that in Order to take Advantage of a Dcledtin 
the Writ it ſelf, the Appellee f ought to demand Oyer of it, which k 
muſt do in open 8 Court. And for the better underſtanding for via 


1. Where it may be abated by the Court ex Oficio. 

2. Where upon the Exception, or Plea of the Party, 
ſuch Exception or Plea. _ | 

4. What Defects of this Kind may be amended, which without ſuch 
Amendment might abate the Writ 


As to the firſt Particular it ſeems, That the Writ may be abated by t 
Court ex Oficio, h for the following Faults, whether the Party take No 
tice of them or not; as, 5 | „ 

Sed. 96. I. i Where a Writ or Declaration wants thoſe Words of i 


but not withon 


Sed. 97. II. Where the Declaration varies from the Writ ; as by b 
ing the Offence in the Reign of a preſent King, where the Writ on 
it to have been in the Reign of a former King. Or by giving tc k 
fendant a Name different from that in the Writ ; as where the Writ * 
him A. B. of C. Alderman, and the Declaration 4. B. of C. Ra 8 
where the Declaration is otherwiſe P defective in not purſuing the - k 
or in not ſetting forth both the Subſtance 4 and Circumſtances : 0 
Fact with that Certainty which the Law requires: Or in! lay ing! 00 
fence in a different Country, from that in which the Writ was bros 


Se#. 98. III. Where r the Declaration doth not conclude c. jr 


teil 

Sect. 99. IV. Where the Senſe is defective for want of a e 

Word in the Writ; as u if the Concluſion be bi huc brev?, Kc. 4 107 

the Word habeas ; Or where there is a falſe Concord in the 3 wo” 

or hanc breve ; or the ſingular Y Number inſicad of the Plura ide Us 
ſome 2 ſeem to hold generally) any other falſe Latin; ot een 


pl. 2. 


H. P. C. 189. S. P. C. 82. Letter A. 5 Co. 121. . of 


| Chap. 23: Of Appeals. 18 5 
Wi: Word which is not Latin, tho? 2 by the Change or Addition of a A, 1. 4 8. 
Letter it might be made ſo. But it ſeems that ſuch Faults in the De- 
claration are not fatal if the Writ or Bill on the File be right, as ſhall be 

ſhewn more at large in the following Part of this Chapter. 

Sec. 100. V. Generally where the Writ, or Declaration are an, 
otherwiſe defective in not obſerving the legal Form, asd where in a Writ of Fitz. Brict 
W appeal ſued by Husband and Wife, the Concluſion is in the Name of 

he Wife only: Or where the Writ omits © cither the Name of Bap- Finch of 
Ilm, or Surname, of the Appellant or Appellce, being under the De- nd LA ; 
ger of Nobility, which alone can give ſo high 4 a Name of Dignity as 24. 2 tat. 
Wo ſupply the want of a Surname. ET „ 

| Asto the ſecond Particular, viz. Where the Writ may be abated up- \ EA 253 
on the Plea or Exception of the Party, but not without ſuch Plea or Ex- pl. : 
| ception, 1 ſhall endeavour to ſhew, | 


W :. Where it may be ſo abated for the want of fifreen Days between . 
be Teſte and the Return of the Writ. | | 

2. Where for a Miſaoſmer or wrong Addition 

3- Where for a Defect in the Addition of the Appellant or Appellee. 

4. Where for the Multiplicity of Action. | 

5. Where for making of J. S. a Defendant, when there is no ſuch Perſon. 

6. Whether che Defendant may have more than one of ſuch Pleas 

or Exceptions. | 13 | 

Set. 101. As to the firſt Point,viz. Where a Writ of Appeal may be a- 

bated upon the Exception or Plea of the Party for the want of fifteen Days 

between its Teſte and Return. If che Party, before he hath pleaded in chief, do 

ſpecially ſhew to the Court ſuch a Defe in the Writ, the later Authorities 

*kem to incline that it ought to be abared, becauſe the Writ is the Foun- * Salkeld 63. 

dxion of the whole Proceeding, and the Law ſeems to be in nothing more 5 we 

| Curious than in ſtrictly keeping up its legal Forms. Yet it hath been re- 667. , ; g 
lolved,* Thar ſuch a Defe is ſalved by the Party's coming in and pleading Cue 424- 

inchief without taking Ad vantage of it: Alſo it hath been adjudged, That 1 

it | Where the Original is right, all Defects in the Meſne Proceſs are ſalved 1 : 


> 3 #> — 


1 Sid. 406. 
| dy the Party's Appearance, as ſhall be ſhewn more at large in the Chap: 


| X Ed. 4.11. 
my (cr concerning Procels. Reo Kerar 


Leck. 102. As to the ſecond Point, viz. Where a Writ of Appeal may. 169. | 
be abated, upon the Exception or Plea of rhe Party, for a Miſnoſmer or "ROY #3 
EVE e | 
Wrong Addition, it ſeems to be agreed; 8 That if there be a Miſtake in « Finch 363. 
tie Writ or Declaration as to the Name of Baptiſm h or Surname i of the 30s LO. 
appellant k or Appellee; or ! as to the Town, Pariſh or County, E- os oy 
„Degree or Myſtery, whereof they are ſaid to be, as where in one H. P. C. 
ho is neither by Birth, Office, Creation or Reputation an Eſquire, or pF... En- 
atleman, is named with either of thoſe Additions ; or where a Gentle- tries 49 51. 
{ ths | man by Birth, who follows a Trade or Husbandry, is named n, with the b. 54 Pl. 4. 
| Addition of the Trade or Husbandry, and not of Gentleman; or where a Sec n, Chap 


h der, who h 5 4 5 . ter concern- 
oli Natl o has more than one Name of Dignity, is not named ® by the molt ing Pleas to 
f. vez or where a Gentleman or Gentlewoman P is named Spinſter; or a Felony. 


; | kg H.s.1.pl. 
coman1is namedGentleman; otr if there be no ſuch Town, Pariſh nor Ham- ,? * * 


3. 
my Pats Place known out of a Town, as that whereof either the Appellant * Bro. Ap- 
2 ppellee are aid to be; and the Appellee before ſ Imparlance, plead ———#— 


atter in Abatement, and thereon Iſſue is joined and found for him, tries. 108. 11 


Hs | | | H 6.11 pl 25. 
668, * 10 Ed. 4. 12. pl. 10. 2 Inſt. 667. 668. ® 2 Inſt. 668. 6. Co. 67. 1 14 H. 6. 15. pl. 51.2 Inſt. 
Tdeloal. Li 2 loſt. 669. ? x Inſt. 668, 4 5 H. 7. 16. pl. 7. 10 Ed. 4. 16. pl. 19. Raſtai's Eatrics 108. 


the 


b. 11, Chap. 4. Se&. 19. = Salkeld 59. Finch 434. 21 Ed. 4. 7. 2. b. 
B b b 


186 


"014-5. x: 


3 p 


38. | 
d Bro. Addi- 
tion 44. 

© Raftal's En- 
tries. 50. pl. 
10. 54 Pl. 4 


4 1 Sic. 325. 
Vide 10 Ed. 
4 12, pl. 10. 
4 H 6. 4. pl. 
9 


be abated by the Exception or Plea of the Party, for a Defect in the c 


£ Hob. 129. 
2 Rol. A. 
469. pl. 10. 
2 Inſt. 666, 
667. 
contraLatch. 
169. 
Supra Se, 
i 32 H. 6. 29. 
b 


Contra 24 E. 
3.25. pl. 14. 
26. pl. 21.28. 
| 3. 39 Pl. 


k x Sid. 40. 
Littleton's 
Rep 8r. 
Cro. Ca. 104. 
121 E. 4, 72. 
2 Inſt. 870. 


the Writ ought to be abated. And it ſeems 4 alſo to have been holde 
:o. Appeal That if the Appellant after Imparlance confeſs that he hath brought hi 

Appeal by a wrong Name, the Writ ſnall be abated : But it is (aid b tobe 
no Fault to give an Eſquire the Addition of Gentleman, & fic > comp. 
jo. Alſo if one © who is uſually known and called by the Surname of x 


no Caſe © requires any other Deſcription of an Appellant or Appell, 
but by their Name of Baptiſm and Surname, unleſs they be of the Degree 


Name of Dignity be ancient, or (as ſome ſay 8) of a new Creation, 8 
that of Baronet, &c. it ought to be added to the Name of Baptiſm ad 


Place of the Surname. And it ſeems that the Law was i ſo curious 
- this Particular, that if a Plaintiff in any Action gained a new Name l 


Of Appeals. Book], 


be ſo named in the Appeal, and the Appellee plead that his Name is ( 
and not B. and the Appellant reply that the Appellee is, and at the time 
of the Purchaſe of the Original, was as well known by the Name of 3 
as by the Name of C. and this be confeſſed and found for him, it avoid 
the Plea of the Miſnoſmer. And if one who hath his uſual Abode x 3 
and hath been ſometime ſeen at C. be named of C. in an Appeal, it hat 
been queſtioned 4 whether this be ſuch a Fault as will abate the Writ; 
becauſe ſometimes Appellees may not have any known Dwelling; but i 
that happen to be the Caſe, ſurely it is ſafeſt to reply it, and then ther 
ſeems to be little doubt but it may make good the naming of the Party of 
any Place wherein he has at any time been. And if a Place where he 
dwells, and is a Houſe-Keeper, and alſo another Place where he keys 
his Wife and Family be well known, it ſeems that the Writ may name hin 
of either of ſuch Places, or perhaps of both of them, but is abatabk 
unleſs it name him of one of them. 

Seck. 103. As to the third Point, viz. Where a Writ of Appeal may 


dition of the Appellant or Appellee, it ſeems that the Common Lay in 
of a Knight, for of ſome higher Dignity ; in which Caſes, whether ir 
Surname ; and if it be of the Degree of Nobility, it ought h to ſupply te 


Dignity hanging a Writ, he made it abateable, but this Inconvenienc 
remedied by 1 Ed. 6. 7. Se. z. by which it is enacted, 7hat f#) 
Plaintiff in an)y Manner of Act ion ſhall be made a Duke, Archbiſhop, Mus) 
Earl, Viſcount, Baron, Biſhop, Knight, Fuſtice of either Bench, ar 1 
Law depending the ſame Action, that ſuch Action for ſuch Cauſe ſhall ns # 
abateable or abated. But it hath been holden k that the Dignity of 2 : 
ronet is not in this Statute, becauſe there was no ſuch Dignity at ® 
time of the making of it. 5 10 

Seck. 104. To prevent! the Inconvenience of troubling one Perſon f 
another, which cannot but often happen if there be no other addition 


a Man 
| SG, 
LAdditi 


e 
Deſcription of the Defendanr, it is enacted, by 1 H. 5: Chap. 5 77 of 
in every original Writ of Actions perſonal, Appeals, and Jnaictments, ** holden 
which the Exigent ſhall be awarded, to the Names of the Defenaants in ſuc 1 Cile in 
Original, Appeals and Indictments, Additions ſhall be made of their Eſtate s f the a, 
gree, or Myſtery, and of the Towns or Hamlets, or Places and C, 2 Wia 
which they were or be, or in which they be or were converſant. 7 j 1 la Why f 
ceſs upon the ſaid Original Writs, Appeals or Indictmenis, in the w. . jo Jules 
Additions be omitted, any Outlamries be pronounced, that they be ya {ri noſt 
and holden for none. And that before the Outlawries pronounced, ile a ſun Sed 
and Indictments ſhall be abated by the Exception of the Harig, mhereln © | 820d | 


11 


the ſaid £dditions be omitted. 


Ku. 


Whip. 23. Of Appeals. 187 
5:2. 105. For the better Explication of this Statute, fo far as it te- | 
tes to the Subject of this Treatiſe, I ſhall firſt premiſe, That * generally * h 155 101. 
Ich Additions in Engliſp are as good as in Latin; and where there are ſeveral g. Addi. 
eſendants of different Names and the ſame Addition, it is b ſafeſt to re- tions 3. 
Nit the Addition after each of their Names, applying it particularly to 37 = 6. 
ey one of them; and where a Father hath che ſame Name and the 33 H. C. 46. 
ne Addition with a Defendant being his Son, the Writ is © abateable 4 Ed. 3. 31. 
Nes it add the Addition of Puiſne to the other Additions ; bur where Pl 11, 

e Father is the Defendant, it is ſaid that there is no need of the Additi- 

W of Eigne. d And if the Son be in Cuſtodia Mareſchalli, and ſo decla- * Salkeld 7. 
Wd againſt, it is ſaid that the Count is good without the Addition of 

| uiſne, unleſs the Father of the ſame Name and Additions be alſo in the 

uſtody of the Marſhal. And for the better underſtanding of the Na- 

Ne of the ſeveral Additions required by the Stature abovementioned, I 

un endeavour to ſhew, f 1 7 5 | 
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. What is a ſufficient Addition of the Eſtate or Degree. 

2. What of the Myſtery. | 5 

z. What of the Town, Hamlet, Place, or County, of the Appellee. 
4. How the DefeR of an Addition may be ſalved. 


— — 


Leck. 106. As to the firſt Particular, viz. What is a ſufficient 
dition of the Eſtate or Degree of the Appellee, I ſhall obſerve; Firſt, 
hat is neceſſary to ſhew the preſent Eſtate or Degree of the Appellee 


a zt the Time of the Writ, in which Reſpect this Addition, and * 9 Ed. 51. 
he Io the Addition of the Myſtery differs from that of the Place, me _ 
5 | * is ſufficiently ſer forth by naming the Appellee late of ſuch pl. 3s: N 
nd W Place. | 1 Ts | 21 Hl. 6. 3. 
he . 10. Secondly, That ſuch Addition muſt be expreſſed in ſuch a 1 3 


aner that it may plainly appear to refer to the Appellee ; for it hath 
een reſolved, That to name the Appellee Son of A. of B. Butcher, is in- 


iet, becauſe Butcher refers to A. rarher than to the Appellee. 
in | $7. 108. Thirdly, That f a Biſhop of an 7riſh Diocele may be as | See Theo. 
i, "deſcribed by the Addition of his Biſhoprick, as an E»zliſh Biſhop 15. Seck. 8. 


pay by the Addition of an Engliſh one; (as it ſeems to be admitted in 

be Year-Book of 21 H. 6 3. pl. 4.) But it ſeems 8 clear, That no one 2 Laſt. 667. 
jan de well deſcribed by the Addition of a temporal Dignity in Treland, 

br any other Nation beſides our own, becauſe no ſuch Dignity can give 


Man a higher Title here than that of Eſquire. u Theloal 
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ſat | deck. 109. Fourthly, That the Degree of a Serjeant h at Law is a good Lib. C. Ch. 15. 

nal Addition, from whence it may reaſonably be argued that a Degree in Set. 12. 11 
1 either Univerſity is alſo a good Addition, as it is holden by Sir Edward i : 3 IT. G08: 1 
Ji die without Queſtion ; yet this is made a Query by 7 heloal, k and it is 1 bil 
ris baden in the Year-Book of 35 H. 6, 55, and admitted by Sir Edward Ch. rs. Se&, 1 

De Ce in the very Place abovecited, That a Doctor in Divinity may have '3: 1 
me ide Addition of Clerk, which ſcems not ealily reconcileable with the O- Gl 
fre ion that the Degree of a Doctor is a good Addition; for if it were, | 

I hy ſhould not the Writ be abatcable for having the Addition of Clerk 

rat nltead of it, contrary to the allowed Rule ! in other Caſes, that the Wade ſupra 

ſri molt worthy Addition is to be uſed 2 = — 

[a eck. 110. Fifchly, That Generoſus m or Armiger, n are either of them, 2 laſt. 667, 


| bod Additions for the Eſtate and Degtee of a Man; Generoſaꝰ for that of 1 Additi. 


244 0 


n 2 Inſt. 667. Bro. Addition 44+ 50. * 2 Inſt, 668. 
- - | 
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« 2 Inſt. 658. a Woman; and Yeoman ® and Labourer b are alſo good Additions for t 
neo Addi 1 22 of a Man, but not for that of a Woman; and . 
v Bro. Addi. dow e or Single d 1 as 3 lay, 141 J. yes f of 
tion 5. 39. them good Additions of the Eſtate and Degree of a Woman, but no uh 
2 2194 like Aadition is good for the 5 2 of a ray” And Spy. 
Bro. Additi- f is a good Addition for the Eſtate and Degree of a Woman, 10 
on 64, 65. worth 8 alle for that of a Man. 85 
. ” ect. 111. Sixthly, That Burgeſs 8 and Citizen, and Servant, b a 
ec. 4 | . all of them too general, and therefore not good Additions of the Sar 
gs — Degree either of Man or Woman. f | 
14 Ed. 47. Seb. 112, As to the ſecond Particular, viz, What is 2 ſuffcien 
pl. 12. ion of the Myſtery of an Appellee ; having firſt premiſed thatth 
Bro. Additi. Addition o yſtery of al Ir. | | 
== 56. Word Myſtery i includes all lawful Arcs, Trades an ccupations; Ant 
Theloal lib. char if one under the Degree of a Gentleman have divers of ſuch An; 
$:& 5 Trades or Occupations, he may be named by any of them, I ſhall a 


1H. 4. f. b. deayour to ſhew, | 

4 H. 6. 4. Ea | 

KS Cro. 1. What Additions of this Kind are clearly good. 
E. 198. 2. What art clearly inſufficient. 
2,3, 4 3. What are queſtionable. 


* - +44 a - 


MS ho YE OS ad ae tat She ir ded bbs 
. 113- And ficſt, the following Additions of this Kind clearly 
1 to pg . as Husband - man, 1 Merchant, m Broker, u Taylor,“ Pr 
5: Inſt. 668. maker, P Smith, 4 Miller, ? Carpenter, © Cook, t Brewer, u Bake, 
3 mire , en 2 Mercer 24 Fiſh-Monger, bb Dier, ce School 
; iti- tcher $ "Ba | | 
pn eye Maſter a1 Serivener, and Wen te, ooo 1 
Adden; Secf. 114. Secondly, The following Additions of chis Kind ce 
1 Inſt. 668. ſcem to be inſufficient, as Maintainer, ee Extortioner, f Thief,“ 
—_ gabond, hh Heretick, ii common Informer, and ſuch like. und 
WOE” Thirdly, The following Additions of this Kind ſeem to be quel 
2 Inſt, 668. as, | N : 14 | | 1 be 
10 gd Seck. 115. Firſt, Farmer, which by the better kk are * uu 
" Bro. Addi. an inſufficient Addition, becauſe if any Myſtery be implied che prope 
Ar on of it, it is that of Husbandry, of which Husbandman is 
' pl. 19. The. Addition. 


Joal. lip. . Seck. 116. Secondly, Chamberlain, Butler, and Pantler, which m 
ca. 15. Sect. 5. 


5 27 fo WAS ly a ſe 
5 „ holden 11 to be inſufficient Additions, becauſe they denote on'y tt 
8 1 5 _ cial Kind of Officer, or Setvant, and imply nothing, ing ew 
*7 H61-pl.7. mon Underſtanding of the Words, comes under the 2 0 N 
| ky Any *5+ And from this Ground it ſtems to follow, that neither Gro 


. 5 tt 
22 l. 6.53. Pape are good Additions, and yet in ſome un of the old Book 
8 ſeem to have been ſo admitted, 


| ood 
' Bro.Additi- Sect. 117. Thirdly, Hofteler, which hath been holden = A 
ons 15. 2a. Addition, and ſeems properly enough to come under the keeps u 
, » | | T one who K&P 
: Ts H.6. 15. Myſtery.. And tho? it hath been reſolved, 44 Thar any 


12 he Cuſtom ol! 
|. 51. The- Inn may be ſued by the Addition of a Labourer, upon the Ci. fe ur 
bel Lib. 6: 1 for want gh due Care of the Goods of his Gueſts; becaule 
cap. 15. Sec. 

6 


i . er for lu 
| ever keeps a common Inn, is in that reſpect _— wy Joes by i 
Fitz utl8- Defets, by whatſoever Addition he may be ſtyled, yet this 
gary 32. 37. | u bb 19 H. 6-5 py 
| : 1 1 : 
Fo #4 0k 3. Pl. 10. % Bro. Additions 42. : Bro. Additions 52, 62. * 2 Inſt. 658. | Pl. \ ub 6 
2 J H, 5.9. J. . i 2 Lada, 136. 9 El. C. 6, ph 196 2 ud. 688. 1 Roll. Rep. , 4 
ff 9 H. 6. 65. pl. 19. 86 22 Ed. 4. 1. pl. 2 Inſt, 668 bb 22 Ed. 4. 1. p pl. 18. u Bro. Addition 5 5 54, 
Jol. Lib. 6. cap. 15. Sect. 9. 2 Inſt. 668, Bro. Addition 10, 28 H. 6. 4. pl. 18. 8 Fitz. coro. 43. 
668. Theloal, Lib. 6. cap. 1 f. Sect. 10. m 2 Inſt. 668. an Bro. Addition, 30, 58. 


71, YP Bro, Addition, 35. 21 H. 6. 50. pl. 3. 44 22 H. 6. 21. Theloal. lib. 6. cp. 5 meas 
I 


hap. 23. / Appeals, 189 
_ RF yo; be ſued by the Addition of 
WHoſtcler, but only that he may be fhed as well under any other Addi. 
ion 5 


. 


as to the Third Particular, viæ. What is a good Addition of the Town 
amlet, Place, or County of the Appellee, 1 ſhall obſerve, nd 
| £8. 117. Firſt, That it is a good Addition of this Kind to name the „ 
Appellee late 2 of ſuch a Town, in which reſpect this Addition differs i ey 
rom that of the Eſtate, Degree or Myſtery. And it is ſaid that if a * "apo 
Peſendant be named of 4. and late of B. it is ſufficient to prove either bl. , 
addition. 1 
Seck. 118, Secondly, That the conſtant Courſe of Precedents hath . r. 
made it a ſufficient Addition of this Kind, to name the Defendant of a Pl. 
ECiry which is a County b of ir ſelf, as de Lonaino © De Norwico, &e. "Fans $06 
without more, by which it ſhall be intended that he lives in the County Dyer 213. pl. 
[2s well as City of London and Norwich, &c. unleſs he ſhew the contrary, iI C. 
uo Parr of each of theſe Cities lie out of their Counties. However ir $1.6. The. 
s certain, that it is not ſufficient to name a Defendant Londini d or Briſte- 199-156. 
Elie, &c. becauſe that imports only that he belongs to ſuch Town, and i mw 
bot that he reſides there. Alſo it ſeems clear, © Thar it is not ſufficient to > + Int. 669. 
name a Defendant of any Town which is not a County of it (elf, wich- „f er + 4s. 
| out thewing in what County it lies. Alſo if f a Man be named of a Pariſh 44 ke 15 
which contains more Towns, or Hamlets, or Places known out of any b.. "— 
Town, or Hamlet, the Defendant may plead ſuch Matter in Abatement, 28 MOD 
ee ſuch an Addition does not purſue the Statute; but a Pariſh ſhall 35 Hl. 6. 12. 
intended to contain no more than one Town, unleſs the contrary be 2775 


; ſhewn. | 5 H 6. 1 2. 
"BY © 


Sed, 119. Thirdly, That if there be two Towns in a 8 he 7 H. 6. 1. pl. 
| lame principal Name, wich different Additions to phage? By Mo TEA : 
| onz another, as Great Dale, and Little Dale, or Upper Dale 1 4, 7 10. 
| Lover Dale, and the Defendant be named only of the principal Town © Cro.Jac.167 
| Vithour any Addition, as of Dale only, the Defendant may plead & that 8 
| there are two Dales in the ſame County called Great Dale and Little Dale Seft 92. 10 
| nd none without an Addition, & c. Or according to ſome Opinions r 
| cither in this Caſe where there are two different I owns called "Dal: or Pata 
eren where there is but one Town ſometimes called Southdale. and ſome⸗ H. 6. 30. pl 
| 7% Northaale, but never ſimply Dale without an Addition, the De- Hs 
_ may plead that there is no ſuch Town as Dale, in the ſame { 
| "a 4 , becauſe Parcel of a Name cannot be ſaid to be the Name. But if 19 H. 6. 35. 
3 . two Towns of the fame Name in a County without any Addi- 9 11 5.8. pl. 
* af iſtinguiſh chem, as it ſometimes happens where they lie art a Di- 8. 5 
— * ng another, 1 do not find any Authority that it is not ſuffi- 10 f 57.51 
"wang 3 Ly to name the Defendant generally of either of ſuch ;. 1 9 
. 120 755 a N any Thing to diſtinguiſh it from the other. x" 6 5. 
tis laid i 8 y. That if an Appellce live in a Hamlet of a Town. Raſtal's En- 
he Ham to be in the Election of the Appellant to name him either of ties 47. 2. 
4 = or of the Town; bur it ſeems that this is to be intended 1 
hs 5 which are fo far eſteemed to be Parts of a Town, 14 M624 
vena n * in them are in common Speech indifferently ſtyled Ti 51 Lib 
ov the Ad 3 amlet and ſometimes of the Town; for I ſee not 6. hap. 16. 5 


n of the Town can be proper, where the Party lives in Sc&. 23. 


a Place known b icxi H 
: y a dictinct Name, and P ; contra 7 H.6. 
"The $8, 5 k , not Parcel of it. 184. 
th a ſpecial on F ifchly „ That if an * Appellee live in a Place known by a X rt 


: laſt 3 ame, and ly ing out of any Town or Hamlet, he may be well 383 


| 35 H. 6. 30. 
Bie. 467. 7 H. 5 2 37. 14 H. 6. 23. pl. 68. Inſt. 669. * 2 Iaſt. 669. 21 Ed. 4. 37. Pl. 1. Fitz. 
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3 Known within a Tom = 5: | 
190 lace; but if he live in any _ Town or Hants. be ab. 
vames. of ſack P ſaid to be ſafeſt ro name Fob Place of Habitation cf Perſon 
ee Thr th Ain of the Po a = = 
CF. 122. 7 : ; ewing | x : or 
2 Inſt. 669. 4 Wi is ſufficiently 1 lives where the ER dn bee 
bd le ir ſhall be . Ari * fourth ber 4 od, * if an Appellee u. . 
loal. Lib. 6. F. 193. As , n adjudged; & Coun 
e ns ya in he i ET 
759. rh wa i cien x dvantag es her W by thi 
225 H. 6. 12. h an inſu take A by 
11 7 . e e 1 and Plea he enn canno 
3 Addition, becauſe by bf Cds have holden, Þ 22 0 one; bar ü puch 
Cro. 1 the Perſon intended. h want of an Addition, or che in Relation u Wſuppol 
2 Rol. Rep. bare Appearance ſalves yt the Authoritics above 3 other Mae Won the 
r Rol, A dem contrary hi b em to admit 5 * an Addition or af: = 
780. pl. 5. this Matter, whic e either of the . Ain Appeal of 
2 Inſt. 650. take Advantage tely © adjudged in an (i ty of 
7 H. 6. 39. + pleaded 1 accordingly it 36 hag = Want of an * ” EDcfend 
b. ſeem bad one. d Trunaal, t the Writ of App I 
rrary. Death between Reeve an in Abatement, and the | ſeems 
ee Applies as a good Plea in — 8 
5 aſch, Je 3 by ſuch Plea. he fourth Point Fe ogg Plea of the Par 3 
8 82. Fee 124. As to the bated upon the — Alber an Appellant | q de. 
| Lovers dg a Writ of 4 7 Ae A eee eee aps 
TC 109... for the Multiplic it of Appeal, or ev Sheriff an | 
Bro. brief ty tor the d on a Writ o p PPc h from before the ns Ma pleads 
>! hath rg Aon Court of King's-Bench Appeal for the lame . 0 . hy; 
Cro. El. 695. oved into the we mmence a new Appeal r Appeal is {till ce 3 
Fitz. brief. m by Certiorari, if he co ent that ſuch prior Abatement of 48 
548. 774. roners Dy 2 plead in Abatem hat it is no Plea in | for the Ml that if 
| the Appellee m J. ſeems © clear, That Bill of Appea think 
. But it ſeem brought a not of * 
* 10 H. 4. 4 «3g atoll that the 8 becauſe * = in N. ur 
bp '© 8. Mo 5 Matter before the gs Appeal, but is faid 1 which ſeems! % 
dener D. 10 high a Nature 1 5 1 into the hd Fee which Ne ps va 
Fitz. coro. f a Plaint till i Mana Charta 17. | il of Appea ) * 0 
e e he Statute of Mag Trial upon a Bi ſter lack 4 
Sce 4 Ed. 3. o depend on t cannot proceed to on Law. But a Kin! cord, 
9. pl, 21. 9. Sheriff and Coroner done by the Comme ved into the Ring all of 
EOS perhaps they ow —_—— and ee = ſame ay Logrcee 
41. Bill of Appea er if bring a \Writ o pP itted in the Year Abride all Ni 
h, if che Plainti ſeems to be admi & 1 in their 4 eon. 
holden * N yes © Fitzherber " and Broo lead in Aba 
P. C32; 14. 15, at 
2 b. 4 Hl. 6. 14. 15 
Fitz. coro. 


lee may p 275 removed 
id Year-Book, that the Appe after it is | 
mony. of fe yr 15 beer is depending, ow a Writ of Appen 
* 5 it is of as high a Na 
into the King's- : 
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1 1 o the 
ill fo remoſe lie or, 
inion that ſuch Bi hereon ; b 
| be of Opinion t hath appeared tl Jon be or] 
hem Hale k ſeems to ill the Plaintiff ha red it dot 
r Abatement till t 
le in 
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intift hath appea 
for this Reaſon, that before the Plainti 
perhaps for 


= Pleade 
it in the Kis nt 
d the Suit in Strange. £ 
hath proſecute out by a dy, 
nk 2" i e —_ have been taken 
e 
Court, becaule t 


ſolved I that i haſed ano” 

have been ie ado th purc tir 
Upon which Ground it * He His the ge 0 that 3 5 
Plea — „ at «pe eb ir might be e by a 

Writ of Ap he Sheriff, ſo far pro | &- 
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= 52. 125. As to the fifth Point, viz. Where a Writ of Appeal may 
ve abated for the making of F. S. the Defendant, where there is no ſuch 
bperſon, it ſeems clear, Thar if there be divers Defendants in an Appeal, and * Dyer 348. 
one of them who does not appear be miſnamed either as to the Surname, 1 * 
or Name of Baptiſm, or be deſcribed by a wrong Addition, or were dead 8 p. C "ig 
W before the Writ purchaſed, any of the Defendants who do appear may Letter E. 
W plead, That whereas the Appeal is ſued out againſt 4. B. of C. in the omg l 0/4 
County of D. Yeoman, there was not at the Time of the Purchaſe of .. 
W che Writ, nor hath been ſince, any ſuch Perſon as A. B. in rerum natura as Fitz. coro. 
by the Writ is ſuppoſed, whereon if Iſſue be joined, if the Appellant et 
cannot prove that there now is, or was at the Time when the Writ was pl. 6. 
purchaſed, ſuch a Perſon of ſuch Name and Addition as by the Writ are 1 H 7. 34. 
Wſuppoſed, it ſeems that the Verdict ought to go againſt him, whercup- : 1. 4 37. 
Won the Writ ſhall be abated as to all the Defendants. But it is not b pl. 4. 
Wadviſcable in ſuch a Caſe to plead that there was not at the Time of the bg APs 
WPurchaſe of the Writ, Cc. any ſuch Perſon as A. B. of C. in the Coun- 6 H. . J. pl. 
ty of D. Yeoman, becauſe it implies a Negative pregnant. Alſo if a 2. 
EDcfendant miſnamed or deſcribed by a wrong Addition do appear, it ;. Reer 


ſcems to be agreed © that no other Defendant beſides himſelf can plead *SP.C. 92. 


the Miſnoſmer or wrong Addition, But I do not find it to be agreed d e a 
bat uch a Plea by one Defendant ſhall abate the Writ as to any other above cited. 
Ibelides himſelf; but if ſuch Matter when pleaded by another on the * 21 H 7.31. 
Non. appearance of the Defendant, will abate the Writ as to all, it ſeems, xs 
Cifficult to give a Reaſon why, it ſhould not have the like Effect when pl. 144 
praded by the Parry himſelf. 1 15 . 47. 
Seck. 126. As to the ſixth Point, viz. Whether the Appellee may have pl 1 
note than one ſuch Plea or Exception, thete ſeems to be no Doubt but Letter E. 
[at if a Defendant in an Appeal, or even in an Indictment of Felony, 

ik it proper to make uſe of never ſo many Pleas or Exceptions of this 
d, requiring all of them the ſame kind of Trial, he may take Ad- 
Pantzge of them all, © unleſs f they be repugnant to one another. Page ru 
Allo it ſeems to be the better Opinion, 8 That he ſhall have the like e 
Fantgge, where ſuch Pleas or Exceptions do not all of them require 4 H 6. 15. 
ile ſame kind of Trial, but ſome of them are triable by Matter of Re- B Ae 
cord, and othe | x e 

0 others by the Country. And if ſuch Pleas or Exceptions be 44. 
ol them triable by the Country, it ſeems to have d been generally 4, 8. 
rd, That the Defendant muſt at the ſame time plead alſo with them : Finch of 
17 his Matters in Bar, if he have any ſuch, and alſo plead over to the Law 364. 
py (unicſs where he hath admitted the Fact by the Matter pleaded Quste 4 H. 


6 1 bat) Bur if the Plea in Abatement be triable by Matter of Record, it Bio: Apjent 
: e 8 den in ſome Books ? that the Defendant. is not bound to plead over a 
0 N e Felony, till ſuch Plea in Abatement be found againſt him. Burk Low 56. | 
0; vbteater Number of Precedents, and conſtant Practice of late ſeem to 364. 385. 
W Det However it ſeems clear. That w hatſoever Matters are 31 Ec 4.71. 
5 . ey » Abatement of an Appeal or Indictment of Felony, and found Reeves and 
0 1 Ce Defendant, yer he may afterwards plead over to the Felo- en G 
- © bo in thele RelpeRs ſuch an Appeal and Indictment differ from n“ e 
a 4 m of Maybem and all civil Actions whatſocver, except only A- Dy. 88. pl. 
H 4.8 of Mo 


ttdanceſtor u, Novel ꝰ Diſſeiſin, Nuſance P and Juris utrum; d for 397; 


be a ſettled Rule, That in Appeals of Mayhem and all other civil 8 
% Cuære 6 7 
L. 


7 : 3 Mod. 266, 
95. 10 7-7. Pl. 2. Shower's Reports 47. Bro. Appeal 48. 66. 1 H. 6. 1. pl. 1. 27 Aſs. pl. 3. Cio. 


1.4. 4. pl. 14 4 UI 6 's Entries 47. . Finch © 

b. pl 3. 4 4 15. b 1H. 6. 1. pl. I. Raſtal's Entries 47. . Finch of Law 363, 364. 385. 27 

V.) 365 CS 8 Pl. 1.  Cro. El. 495. pl. 14. Popham 115. Owen 59, 60. 5 re bl 628. 

AK 24 of Law 385. 418. 40 Ed. 3: 29. b. 39 Ass. pl. 13. 1 Ed. 2. 11. pl. 33. Dy. 310. pl. 

IN Lw. N „Jon 413. S. P. C. 82. Letters E. Cro. Ca, 520, Finch of Law 363, 364. 385. ? Ficnk 
2239 7.40 Ed-:3.29.; b. Finch of Law 363. 385. 


Actions, 


192 A | Of Appeals. 
; Actions, thoſe abovementioncd only excepted, if a Plea in 
. Vide Cro, triable by the Country, 2 be found againſt the Defendant 
Ln” i ſuffered afterwards to Plead any new Matter, but final 


3 
. 228 pl. be given againſt him. Alſo it ſeems to be agreed e that j 


E. Actions, except thoſe abovementioned, if a Deſendant 
Sid. 252. Plea in Abatement plead alſo a plea in Bar, or the genera] 
* 6; tbe Plea in Abatement; and the Plea in gar ot general Iſſue on 
. 127. And now I am in the third Place to conſi 
Yelv. 112. of this Kind are amendable, which without ſuch Amen 


e2n 65.66. the Writ, Ic is to be obſerved, That Appeals are exprelz] y Excepred oui 
Owen 39. 8 FH. 6. 12. which is the principal Statute of Amendments: alſo It leet 
Noy 35. to be generally raken for granted, That no crimina}] Proſecution u had 

7. 5. Ver is within any other Statute of Amendments, or any of the Stars 
Vide Thelo. of Jeofailes; from whencc it follows that no Defe& is amendabee in y 

ib. 15. cap. Appeal, but ſuch only as is amendable by the © ommon Law. And thae 
I Vide Sal. fore it ſeems to be the better Opinion, Thar no falſe © I 4% ma Wit g 
keld 1. Bill of Appeal, nor Omiſſion of a Word, f nor even of a Letter thy 
1 Bulft, 142. other Defed or Variance h from the proper legal Form, can be amendel, 
9 H. 7. 16. becauſe no ſuch Fault is amendable by the Common Law, wi 


Pl. 8. Conſent i of the Parties, except only in Actions wherein the King b; 
: "gag = Party. It ſeems indeed to be gencrally holden in ſome Books, ! 

+ H. 6. 16. Faults in a Writ are amendable where the Curſitor varies from his ln 
pl. 47 1. ions, in the Names m or Additions of the Parties, or other like Mir 
5 ters which he muſt take from his Inſtructions. But what is ſaid in {id 


Fitz. Coro. Books in relation to this Matter ſeems to be intended of ſuch Writs or 
13 Aſo pl 10. 1y as are within the Purview of the Statutes of Amendments, and ther 
Fita. A. fore cannot be applied to Appeals; yer it ſeems that a Miſpriſion in it 
86. went Count is amendable by the Common Law, as well in an Appeal a i 
bd Fitz. Vari. any other Action, before it is Entered on the Record ; and lo it ſem 
30 N. that the Year ® Book of 7 H. 4. 27. is to be intended, in which a 
4e ſtake in the Declaration in laying the Fact in an improper Viſne, 


bx ops ered to be amended. Alſo it ſeems that after the Count is cntred 00K 
Fitz. A- A Variance in it from the Writ, if a meer Mii; priſion, may be _ 
8 ed by it, as it ſeemed to be agreed in an Appeal of Death between Si 


* 8 Co. 156. Bowen, wherein the Word Murdum in the Count on the Record ”s 
adjudged to be amendable by the Word Murdrum in the Bill on the - 
9 As to the Fiſth general Point, viz. What may be pleaded in 8. 
Tail ek ac an Appeal, having already in the former Part P of this 7 1 
= Ba vour'd to ſhew what may be pleaded in Bar of an Appeal of Mayhrn, f 
1 Rol. 138, intending in the later Part of the Book to conſider the Learning 2 
pl. 13. Pleas in Bar of criminal Proſecutions in general, I ſhall in this 1 
pl. 49 only examine the Nature of Pleas in Bar of Appeals oſ Felony 4 5 
Quere Hob. lar, and for that Purpoſe having premiſed that by the gd E. 15 
. Ventris At this Day, no ſpecial Plea in Juſtification of the killing ſhall be acni 


10 i 
46. 49. 130. ted in an Appeal of Death, but that in every ſuch Caſe the general Ive! 


= to be pleaded, I ſhall conſider, 


ob. 118. I, What Pleas will be good Bars of an Appeal of Felony by {cv 
Hutton 56, that the Plaintiff had never any Right to bring it. of chis ku 


Gro Car. 74. 2. Whether a Retraxit or Nonſuit in a former Appeal 
Licrleton's will be good Bars of another. 


3 Tis Com 3. Whether a Diſcontinuance. 


TY 7. Anne, PS 22, 23, 24, 25, 26. *SceB. 1 Chap. 28. S. 3. | 4 Whe: 
I | 


Chap. 23. Of Appeals. | 193 
Whether an Abatement of a former Appeal. 
5. Where the bringing of an Appeal of this Kind againſt one Perſon 

all be a Bar of any ſubſequent Appeal againſt any other Perſon not 


named in the firlt. An 
6. Where a Releaſe will be a good Bar of an Appeal of this Kind. 


7, Where the Appellant may be barred as to one Appellee, and con- 
tinue his Suit againſt the reſt. oy 


g. Whether any, and which of theſe pleas, arc conſiſtent with the ge- 
netal Iſſue. 


deck. 128. As to the firſt Particular, viz. What Pleas will be good 

Bars of ſuch an Appeal by ſhewing that the Plaintiff had never any 
Right to bring it, it ſeems to be a good general! Rule, That any Plea : 5. p. c.,g, 
C of this Kind is good which ſhews that the Plaintiff wants any of thoſe II. F. C. 190, 
| Requiſites which the Law makes neceſſary to entitle him to the Appeal. I —_ 

And therefore in an Appeal of Death by a Woman it is a good Plea, gs. 
that ſhe was never lawfully married to the Deceaſed ; or © that ſhe hath * Supra Sec. 
| not continued a Widow ſince his Death, but hath taken another Hul- — uy 
band. Alſo in an Appeal of Death by one as Heir, it is a good Plea, © Riſtal's En. 
| that A. B. at the time d of the Writ was and till is Heir of the De- . 
ceaſed; or © that one of the Defendants was the Wife of the Deceaſed, ee 
and made a Defendant by Covin to exclude her from her Appeal; or that ReſtaIs En- 
the Plaintiff is a Baſtard f and not legitimate. And where one brings an 5 R. gd, Ea. 
Appeal as Brother and Heir, it is a good Plea, That he is not 8 Brother cries 49. a. b. 
and Heir as by his Writ and Declaration he hath ſuppoſed, or h that he PA 1" ; 
hath an Elder Brother by the ſame Father and Mother till alive; or ©: 1. 
where one brings an Appeal as Couſin and Heir, viz. Brother of A. B. Raftal's En- 
aber of the deceaſed, it is a good Plea, That he is not Couſin i and g FC ©, 
Fer, viz. Brother of A. B. Father of the deceaſed, &c, as by his Writ 1 Supra Sc. 
and Declaration he hath ſuppoſed. Alſo k it is a good Plea in any Ap- a4. Lt 
pal of Death, Thar the Plaintiff hath ſlipt his Time in not bringing the v Supre de. 
Appeal within the Year and Day after the Death of the Perſon ſuppoled Sion s: S. P. 
o have been killed. Alſo it is a good | Plea in an Appeal of Robbery, © 9% Let. 
That the Plaintiff is a Villain to the Defendant. And it is a good m Plea » Supra Se- 
u an Appeal of Rape by a Man and a Woman, That the Plaintiffs were * 
| ever lawfully married. And n it is a good Plea in Bar of any Appeal Se 
df Felony, That the Plaintiff is an Ideot, or that he was born deaf and *S P C. gs. 
cunb. Alſo it is ſaid by Sir William Staundforde, e That it is a good Plea BE. 8 
u bar of any ſuch Apeal, That the Plaintiff is attainted of Treaſon or 32 b 
eon); however P it ſeems that ſuch Attainder is no perpetual Bar, but n 


x ring the Time it continues in Force. 139. a. H. 


P. C. 190. 
K *#. 129. As to the ſecond Particular, viz. Where a Retraxit or Non- 8 Co. 58. 64. 
nil hp a former Appeal of this Kind will be good Bars of another; I : 4 F. C. 
els 0 lo to be clear, 4 That a Retraxit of any ſuch Appeal is a Bar of all Letters a. b. 


tehend Appeals of the ſame Kind; for it ſeems to be a general ſettled 19 fl 4 4 
de. That a Retraxit of any Action whatſoever is a Bar of all others of fs 5 C. 


10 like or inferior Nature. Alſo it ſeems to be certain, That a Non- 148. Letters 
0 a Bill r of Appeal, whether commenced in the Court of King's is ka Aſs. 
2 before Juſtices ſ of Gaol · Delivery, or before the Sheriff t and f i P. c. 

e's, or a Nonſuit after u Declaration on a Writ of Appeal, is a 190. S. P. C. 


"re all other Appeals of the ſame Kind; becauſe no ſuch Bill or De- 2b, 3 
ibs received, unleſs * the Appellant have firſt appeared in El. 605. 
er rerlon; 


and it ſeems to be agreed by all the Books, That a Non- . Gt, 
| Ddd | ſuit 26. Letter p. 


etter h. 
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Chap. 23. Of Appeals: ; 195 
«cher a Old Books, but it is denied b by others. However, I take it to be 9 H. 5. 1. 
(-::(:d © ar this Day, That where there continues to be a Plaintiff, not 8 
Jade to proſecute, he ſhall not be barred in a ſecond Appeal by an 4 H.6. 6. «. 
Abatement of the firſt. Y ws Ap- 
Seck. 132. As to the fifth Particular, viz. Where the bringing of an TG TAE 
| appeal of this Kind, againſt one Perſon will be a Bar of any ſubſequent pi. 1. 
Appeal againſt any other Perſon not named in the firſt; it is ſaid, 4 That 3 ſupra 
anciently one might have had two Appeals for the ſame Fact, one againſt 4 S. p. C. 55, 
the Principal, the other againſt the Acceſſary. And even at this Day, if Letter C. 
one be robbed of the fame © Goods, at ſeveral times, or receive different « 5 p C. 5;, 
$f Maims, whether at the ſame or at ſeveral times; or a Woman be ra- Letter d. 
vid more than once, whether by the ſame or by different Perſons, it [9 11 2. 
ſeems clear that ſeveral Appeals lie for each diſtin Offence. But it "Ry "My 
ſeems to be generally 8 agreed at this Day, That after one hath brought Aperal 28. 
Ian Appeal of Felony againſt one Perſon, who is thereon attainted and 3 vo 
thanged ; he may be barred by it in any ſubſequent Appeal, for the very 11 H. 4. 13. 
ame Crime, againſt any other Perſon not named in the firſt; whether b. 14 4. 

ſuch ſubſequent Appeal, againſt the Perſon ſo omitted in the firſt, be 

brought againſt him as Principal, or as Acceſſary h before the Fact, or even H p. c. 

35 Acceſſary after the Fact, unleſs where he happens to be ſo Acceſſary 190. S P. C. 
aſter the firſt Appeal was commenced; in which Caſe it is certain that he 264 ow 
is lable to ſuch ſecond i Appeal, becauſe it was impoſſible to charge him Bro. Appeal 
inthe firſt, But otherwiſe, after an Attainder had on the firſt Appeal, % 28. 
the Law ſeems to diſallow the bringing of a ſecond ; for this Reaſon, That {72 > 
where an Appellant has ſo far had his Revenge in one Appeal, he ſhall not Ch.s $-& 5. 
be indulged in the bringing of another, which his own Laches only made CRE] | 
neceſlary, Allo it ſeems ro be k clear, That if one bring an Appeal of Felony trary as co 
aint another, who is either acquitted by Verdict, or otherwiſe finally dil- Appeals of 
ugcd by any other Matter, which will peremptorily bar any other Appeal ary 
[2wnlt him by the (ame Appellant, for the ſame Fact, the Appellant may alſo 9 pl. 138. 
debarred in any other Appeal for the ſame Fact, againſt any other Perſon what- 25 4 5 pl. 
loryer; perhaps for this Reaſon, That he who appears to have brought an ill. {7 ᷑ÄUùꝛ 
bounded Action of ſo high a Nature, or to have ſo far made Default in the 4 Co 44. b. 
trolccution of ſuch an Action as to be for ever barred from bringing another 747 K0 ; 
aſt the ſame Defendant, ſhall not be thought worthy to bring another 16 pl. 27. 
Yanſt any other Perſon whatſoever. But I cannot be ſatisfied with the Reaſon Ez. 7 
nich ſome of the Books ſeem to give why all the Defendants muſt be OS 
Med in one Appeal; which is this, Thar the Statute of Magna Charta 34, C 188, 199. 
J Which is provided, That none ſhall be impriſoned upon the Appeal of a No. 19*, F. © 
dur for the Death of any other than her own Husband,, \ peaks only of Ap- ter e. 
Palin the ſingular Number, from whence it is ſaid to be collected, that 47 an pl. 7. 


ul the Defendants muſt be named in one Appeal. But by what kind of EIS & 3. i 


r ; ; . I, pl 138. 
dument this Collection is made, I do not find, nor do! ſee why twenty 4 Co. 48. 

2 brought by the ſame Woman, if the Law would permit ſo 

Aw not as much within the Letter and Meaning of the Statute as 

bp Rome And where the Law does permit the bringing of a ſecond 

1 - againſt the ſame Perſon, as it is clear that in ſome Caſes it does, 

A N be argued, That he may as well bring it againſt o- 

Mint * As 8 where the firſt is abated, and there ſtill continues to be a 
Er not diſabled to proſecute, n and in ſome other Caſes: For if an Ap- See the pres 

Wah not barred by the Abatement of his firſt Appeal, from bringing 3 oe 

againſt thoſe who had Vexation by the firſt, and were legally dif> 


charged l 

ins rom ir, why ſhould he be barred by it, as to thoſe who were 
—_—— RT .-- | 
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2 Littleton 
Sections 500, 
501. 

d 1 Inſt. 287. 
b. 288. a. 

c Littleton 
Section 507. 
d Littleton 


Section 508. 


Littleton 
Section 500, 
501. 

Contra Fitz. 
Releaſe 46. 
Quæte Bro. 
Appeal 29. 
21 Ed. 4. 72. 


9 H. 4 2. pl. 


8. Vide ſu- 
pra Section 


„ 3 


f Fitz. coro. 
12. S. P. C. 
148. Letter 
B. i 


H. P. C. 200. 
Raſtal's En- 


try 43. pl. 8. 
a. 


48. 

8 Supra. 
Seck. 38, 42. 
k H. P. C. 


190. 


2 4. 72. 
2 R 3. 9. pl. 
18. Bro. Ap- 
peal 111, 
120. 

i Cro, El. 
460. pl. 6. 
Dyer 1 20. pl. 
11. 


7. pl. 45. 
2 Ralls Ab. 
133 Letter H. 
1 Inſt. 139. 
18id. 378. pl. 
Bro Diſcon- 
tinuance ic 
proceſs o. 
* Hob. 180. 
Ll Vide 7 H. 
6. 27. pl. 19. 
30 Aſs pl. 36. 
39 Ed. 3. 3. a. 
38 Aſs. pl. 
I 


7. 
27 Ed. 3. 87. 
pl. 45- 
m 3Leon,268, 
Cro. El 223. 
x; Ed. 4. 15. 


pl. 3. 
Quere 14 Ed. 


4. 7. pl. 10. 
n Raſtal's En- 


tries 49. pl. 5. 


5 Ed. 4. 15. pl. 3 Quere 14 Ed. 4. 7. pl. to. ® 21 H. 6. 29. a. ? 22 Ed. 4. 39. b. 
6. 29 a. 22 Ed. 4. 39. b. 40. Raltal's Entries 49. pl. 6. 7. 50. pl. 8. 583. b. 18 7 
* 


188, 189. 


Con. Bro. Apeal 14. 48. 4 H. 7. 5. b. 6.a ©7 Ed. 4. 14 pl. 3. 21 H. 6. 29.4. 


„S. P. C. 68. 


ſerve to be conſidered. 


Im Wife, plead Nunques accouple in loial Matrimony, * or in 


needs only to reply to it, and not to the Felony, till after ſuch * 
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Seck. 13 3. As to the ſixth Particular, vis. Where a Releaſe vill be: 
good Bar of an Appeal of this Kind, it ſcems clear, That a Releaſe g 
all manner of Actions, or of all Actions Criminal, or of all Adiong“ 
Mortal, or of all Actions concerning Pleas of the Crown, or of alle 3 
peals, or of all 4 Demands, will be a good Bar of any ſuch Appeal. gu; 
© ſeems that a Releaſe of all Actions Perſonal will not bar ſuch 2 


Appeal, becauſe that an Appeal in which the Appellee is to haye Judg: 


ment of Death, is higher than an Action Perſonal, and not proper. 
ly called an Action Perſonal. Alſo it ſeems f clear, That halbe 
ever the Nature of the Releaſe may be, it ſhall not wholly diſchage 
the Appeal, unleſs it were made before it was commenced; { i 
it be ſubſequent to the Appeal, it ſhall only diſcharge it as to th 
Suit of the Plaintiff, and after Judgment given for ſuch Diſcharge, he ſul 
be arraigned on the Appeal ar the King's Suit, as ſhall be ſhewn mare x 
large in the Chapter of Indictments. Alſo it is 8 certain, That no Rel 
ſhall diſcharge a Perſon attainted, without the King's Pardon. 

SeF. 134. As to the ſeventh Particular, viz. Where the Appellant may 
be barred as to one Appellee, and continue his Suit againſt the. ic, i 
h ſeems, That if he be barred by a Releaſe given, or Retraxit entred astoone, 
or by being vanquiſhed in Battel by one, yer he may continue his Suit 
ent the reſt, becauſe he is to have a ſeveral Execution againſt every on: 
of them. Yer in an Appeal againſt divers, whether they plead the lane 
or ſeveral Iſſues, it hath been adjudged, i That a Nonſuit againſt on, 2 
the Trial of any one of the Iſſues, is a Nonſuit as to all, of which ths 
ſeems to be the beſt Reaſon, That * ſuch a Nonſuit operates in Natures 
a Relcaſe of the whole. But whether | the Diſcontinuance of an Appel, 
as to one Appellee, ſhall have the like Conſtruction as to all, may c. 


Seck. 135. As to the eighth particular, viz, Whether any, and which 
of the Pleas abovementioned are conſiſtent with the general Iſſue, it ces 
agreed at this Day, That if the Defendant in an Appeal of Death, by ; 


Death, by one as Heir, plead that the Appellant. is a Baſtard, * or that 
he hath an elder Brother of the whole Blood alive, or in? any Appel 
of Death plead that the Perſon ſuppoſed. to have been killed, was Ce 
above a Year before the Purchaſe of the Writ, or that 4 the Appelt 
hath formerly brought an Appeal for the ſame Fact againſt anorber fe- 
ſon, who was thereon attainted and hanged, or generally * any : 
Plea, not amounting to an implied Confeſlign of the Fact, as 2 * 
&c. Whether it be triable by Matter f of Record, or by Pais; and 


- 


ther it * deny that the Appellant had ever any Right to the Appell © 
admit that he once had a Right, bur ſhew that he is now barced ; _ 
rogether, with ſuch Plea in Bar, plead alſo Not guilry to the F , 4 
And if ſuch Plea be triable by the Common Law, unleſs the App = 
reply both to that, and alſo to the Plea of Not guilty, he 2 
the Appeal; but u if it be not triable by che. Common Law, the De * 


been tried. But it is holden in many Books * of good ANT. al 
a Man ſhall not be admitted to plead a Releaſe, and the general e is 
becauſe it is repugnant at the ſame time to inſiſt chat the. Lame © 


9 H. 4 2. pl. 7. : 


7 


P. C. 9 
21 UH. 6. 28, 29. 4 B. 7. f. pl. 1. 9 H. 4. 2. pl. 7. 35 H. 6. A i 223. 3 Leon.“ 


Letter D. Finch 385, 386. H. P. C. 190, 191. Hob. 170, 171. leaſed, 
2 | 
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But | 
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Chap. 23: Of Appeals. 197 
leaſed, and ® yet that there was no ſuch Crime committed to be releaſed. * Hob. 210 
[Bur | do not find this Point any where adjudged ; and as to the Argument me 
abovementioned, from the Repugnancy of the Plea of a Releaſe, to the 
| oencral Iſſue, it may be anſwered, That a Man may reaſonably rake a 
| Releaſe to free himſelf from Trouble, from the Suſpicion of a Crime, 
of which he would by no means own himſelf guilty ; and in A eals 
of Death after a Plea of b Autrefoits convict by Verdict, and even ah the 
lea of © Autrefoits convict by Confeſſion, and Clergy thereon had, the ge ; A 
neral Iſſue has been received; and yet ſuch Pleas as much im ly a Con- Yelv. 204 
ſeſſion of the Fact, as the Plea of a Releaſe. And in Smith's Caſe wn [Dig 
was indicted of High Treaſon in the beginning of his preſent Majeſt e 
| Reign, for the Murder of Colonel Parks, after a Plea of a Pandas the Finch 385. 
general Iſſue was received. However, I do not find it any where holden, Ir Ge 151. 
That the Plea of a Releaſe may not be pleaded, if the Defendant think fit 22 54 4 39 
$ vichout Pleading the general Iſſue. Alſo it ſeems queſtionable, d Whether Sud, of 
n other Plea in Bar, whether triable by Matter of Record, or by Pai: arora 
| may not alſo be received without Pleading the general Iſſue, as 1 ſeems * Widdring: 
clear, That in ſome Caſes it may, © as where it declines the Juriſdiction of Chartenn 
| the Court, or would be prejudicial to the Defendant by infranchiſin Tiin. x 
the Plaintiff, as where a Villain brings an Appeal of Robbery againſt his Anne, | 
| Lord, who pleads the Villenage in Bar, in which Cale he me! Bhs. be _ 23 84 3 
88 1 plead Not guilty, becauſe that would amount to an Infranchiſe- pl. . 
"wa wy laintiff; by ſuppoſing that the Fact, it committed, needs a = 
he 7% - 5 er the 3 have a Property, which 35 Hl 6. 57. 
lain, 1ave againſt his Lord. Alſo, pb. 2. 
. N 1 if any of the Bats ee eee rei _ G7 3 
oy, : [uttered to be pleaded without the general Iſſue, and be found a- Keilw. 175. 
2 4 1e Defendant, they do not conclude him from pleading the ge- ts, 
3 r 8 and as to the Plea of a Releaſe, whether that af 51 j. = 
F Ser without the general Iſſue, and found againſt the Defendant * 
"Han 6 x him at this Day to plead the general Iſſue afrerwards, ma , * Ea ” 
| That F - D conſidered for the Reaſons above mentioned. h But it An " pl. 4- 5 
tall 4 to the Court be adjudged againſt an Appellee, he _ = * 
mitted to plead either in Bar, or the general Iſſue, but 14 


ſhall be co 
ndemned, as ſhall be ſhewn ide Little- 
| more at large ü Vide Little- 
Demurrers. ge in the Chapter of en 


Sect, 136. As t he fi 3 ; 5 | 192, 1935, 
hall o the ſixth general Point, viz. Where the Appel an 
tender Damages to the Appellee for a falſe Appeal, ee 1 7 4. 


+ 
Aſs. pl. 


Ed. 4. 7. 


ed that by the C 

ale ic Common Law a Defendant may * recover Damages for a 50 Ed. 3: 
555 388 Appeal, againſt the Appellant and his . "wha 4 % 5 

* onſpiracy, or an Action o | . 28 Ed. gr. 

it, an Rat b n the Caſe, in the Nature of ſuch pt 

Tho few in 555 more fully jhewn in Book 1. k I ſhall here endeavour S.P. C. 98. 
ee at Caſes, and in what Manner, he may, if he chuſe rather ſe pag Ag 

Feccca, recover ſuch Da b 4 . r 10 Pitz. Coro. 

Waich was made for his {i 1 y the Stature of Weſtminſter 2. 1 2. 429. 

Ne 
0 57 alice intending t [9] 7 

ul, 1 + ae Appeals to be made, of Homicides and of A by * 4 ry 1 4 
* . e, to ſatisfie the King for their falſe Appeal, nor to is P - Keilw. 100. 
day, ume 05. N It is oraained, 7 hat when am being appealed of we TH 

wr, eit pon him, doth acquit g/d in the King's Court in due Man- Finch 385, 


er at | 
at the Suit of the Appellor, or of our Lord the King, the Fuſtices be- 111 p. C. 


Eee fare 


p 7. l. 0 Tei 1 7 7 2 n 
þ I [1 Keilw. 100. 1 Inſt. 283. Keilw. 2 . a. 8. P. e 16 . b. * Book 1. SA, a 3- ; 
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fore whom the Appeal ſhall be heard and determined, ſhall puniſh the Appell, ly 
4 Tear's Impriſonment ; and the Appellor ſhall nevertheleſs reſtore to the Pati 
appealed their Damages, according to the Diſcretion of the Juſtices, having Re. 
2 to the 93 or Arreſt ment, that the Party appealed hath ſuſtained ly 
Reaſon of ſuch Appeals, and to the Infamy that they have incurred ty the 
ſonment, or otherwiſe ; and ſhall nevertheleſs make 4 grievous Fine unto the Jim 
And if peradventure ſuch Appellor be not able to recompence the Damages, it I 
be inquired by whoſe Abetment, by Malice, the Appeal was commented, if ti 
Party applealed drfire it. And if it be found by the ſame Inqueſt, that am Man 


Inn. 


is Abettor through Malice, he ſhall be diſtrained by a judicial Writ at the Si of 


the Party appealed to come before the Fuſtices. And if he be lanfully con of 
ſuch malicious Abetment, he ſhall be puniſhed by Impriſonment and Reſtitution if 
Damages, as before is ſaid of the Appellor. 5 
And for the better underſtanding this Statute, I ſhall endeavour to flex 
how the ſeveral Parts of it have been expounded. 58 
Sect. 138. And firſt, Whereas the Words of the Preamble are, 7 
many through Malice procure falſe Appeals to be made ly Appellors, having i. 
thing, &c. And in the Purview it is ſaid, That it ſhall be inquired ty wh 
Abetment, by Malice, the Appeal was commenced, &c. And if it be fund ia 
any Man is an Abettor, through Malice, &c. In all which Places the Malic 
is expreſly referred to the Procuters and Abettors only, and in no pitta 
the Statute to the Appellant, it is holden by ® ſome, That where. erer a 
Appellee is acquitted of an Appeal of Felony, he ſhall recover Damages 
by Force of this Statute againſt the Appellant, except only where he hath 
been indicted of the ſame Felony before. And it muſt be confeſſed, That 
in the b Reports and Entries © relating to this Matter, Damages ſeem ge 
nerally of Courſe to have been awarded againſt the Appellant, on the 
Acquittal of the Appellee in all other Caſes, without any finding that 
the Appeal was malicious. Yet it is holden by 4 others, That the 4p 
pellant is no more within the Intent of the Statute, than his Abettors, ut 


2 1 Inſt. 139. 
b 


2 Inſt. 384. 

Vide Little. 

ton, Section 

208. 

22 Als. pl. 

39. 

26 H. 8. 3. 
1 

1 Sec the 

Books cited 

under this 

and the fol- 

| Jowing Se- 

ctions. 

© Raſtal's En- 

tries, 5 6. pl. 2. 


alſo, by the expreſs Words of it, to have a Year's Impriſonment. and wn 
grievouſly ranſomed to the King; ſurely it cannot be imagined that d 


1% Þ © Makers of the Statute intended in any Caſe to expoſe him to ſo 1220 
168, Puniſhment, for a legal Proſecution, which he has reaſonable Evi at 
Cereer B-. induce him to commence, though it may not be ſufficient to induce 3.0 
anc 3 to convict the Defendant. Neither do I ſee any Reaſon why the gt. $ 
126 a. an Appeal againſt one who hath been before indicted, by a auen 
4 255 3-42: dictment e of the very ſame f Crime, which is agreed 8 not to P. 
* bd, 6 6. the Meaning of the Statute, ſhould be the only excepred Cale; © x 
pls. , Jy conſidering that any other Caſe, wherein the Appellant plainly oe 
. to proceed on a probable Ground of Suſpicion, is within the 1 b 5 
pl. 14. in many Books h for the the Favour ſhewn to the Appellant, — 1 
33 H.6.1. Appellee has been indicted before; which is this, that the — *. 
5 Ed. 3. 42. Cauſe and Evidence to purſue the Appeal, and it appears to 75 ee 
24. it was not merely ſounded on Malice. And this is alſo one o 15 hel- 
al given in the ĩ Books, why the Appellant is not to render Damage, 5 15 
4 AG. pl. 18. tent of the Statute, where the Appellee in an Appeal of 1 1925 F 
20 Als. Þ guilty of Homicide, ſe defendendo only. And as to the general ExP | 
: 2 , Dimage 
tens 6. 1. pl. 6. 40 Ed. 3. 42. pl. 24. 14 H. 7. 2. pl. 8. 20 Ed. C pl. 5 49 Afs, pl. 18. Ti. D 
67. n 40 Ed. 3: 42. Pl. 24. 14 H 7.2, pl. 8. i 21 Aſs. pl. 77. 2 Tilt. 384. 


the 


leſs his Appeal were grounded on Malice. And if it be conſidered, Tix } 
where the Appellant is to render Damages by Force of the Statute, Ie 
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be Books abovementioned, in which Damages ſeem of Courſe to be award - 
qd apainlt the Appellant, without any Inquiry whether his Appeal were 
lldcious or not; it may be anſwered, That the Books ſpeak as gene- 
jally in Relation to the Recovery of the Damages againſt the Abettors; 
nd yet it ſeems à plain from the whole Purpoit of the Statute, That they _ 
bre not within the Purview of it, unleſs cheir Abetment were founded on * 2 Inlt. 384. 
Malice. And ſome b ſeem to have gone lo far as to hold, That the Heir gs 
ho abers his Mother in bringing an Appeal for the Death of his Father, P. C. Com. 
un be in no Caſe within the Starute, by Reaſon of ſuch Abetment; be- 88 b feen, 
Muſe Nature and Duty oblige him, in ſuch a Caſe, to abet his Mother. Vide Dy. 
bt this Reaſoning, if ſtrictly examined, ſeems to prove no more than this, 120 pl. 10. 
That in ſuch a Caſe the Heir ſhall prima facie be intended to have abetted ie Hm? 
Kh: Appellant, rather out of Duty than Malice, and that therefore he es 
hall not be taken to be within the Purview of the Starute, . without 88. b. 
Ny Hrong Evidence of his Malice. But ſurely it cannot be denied, * 
That in ſome Cales it may be notorious, That an Heir abets ſuch an 
Appeal, not out of Duty but Malice; as where he himſelf, without the 
eat probable ground of Suſpicion, is the firſt Promoter of the Proſecu- 
tion; or where he cauſes it to be carried on by violent and unfair Methods, 
hot for the Sake of Juſtice bur Oppreſſion, in which Caſes it ſeems harſh 
bo 'ay, That he is not as well within the Meaning as Letter of the 
Sratute, TS 16 
dect. 139 Secondly, In the Conſtruction of the Words Fomicides and 
her Felonies, in the Preamble of the Statute, it hath © been adjudged That Fitz. Coro. 
he Purview of it extends to Rape, which was made a Felony by another 375; 3% 
© Branch of the ſame Statute ; and it is © holden, both by Coke and Staund- 124. b. yy 


er, That, it in like manner extends to Offences made Felonies by any ſub- * 4 th Sed. 
| 59, 60. ; 


lequent Statute. 
8 47. 140. Thirdly, In the Conſtruction of theſe Words, When any being ap- S. P. C. 196. 
rad of Felony ſurmiſed upon him, doth acquit himſelf in the King's Court in due Letter D. 
LMunner either at the Suit of the Appellor, or of our Lord the King ; it ſeems to have 

been generally agreed, That no Acquittal is within the Intention of the 

Nature, k unleſs it be had on an Appeal, (either at the Suit of the Party, 

or of the King, after a Nonſuit of the Party,) and be of ſuch a Na- 58. p. C. 169. 
Wreas 8 finally to bar all other Proſecutions for the ſame Felony, whether Letter B. 

at the duit of the King, or of the ſame, or any other Patty. And there- IE 4 l. 
[ore it ſeems clear, That no Damages ſhall be recovered on the h Abate- 7. 2.pl. 8. 
ment of an Appeal, nor on the bare i Nonſuit of the Appellant, nor where; “ F. C. 169. 
the appellant is barred, cither by a Kk Demurrer, or by a! Plea, ſhewings. P. 8 74 : 
at he is not intitled to the Appeal, nor on any Acquittal on an inſuf- Letter A. 
ficient m Original; becaule in all theſe Caſes the Appellee is liable to a- Vine 5 11 2 
tother Proſecution for the ſame Felony. And if a Perſon appealed of . Pl. 3. 


ws of „ ˖ — RD) 2 71 3 „ * 


7 — 


| : 8 ; NN. Fitz. ſpi- 
, which will be a Bar of any other Proſecution for the ſame Killing, e E. 40 
= It hath deen reſolved that he ſhall not recover Damages, not“ only be- * 33 H. 1. 

ne it appears that the Appeal was not groundleſs, but alſo becauſe Fit“ Coro. 


te Appellee is not totally acquitted, Bur it is P clear, That the Ap. 102. 


dend 


pl. 2. ſeem 


- e Suit of the King, after a Nonſuit of the Plaintiff, or where he goubrful in 
| 'IQuiſhes 4 the Appellant in a Trial by Bartel. Alſo if two be appeal- this 0. 


e won 
che one as Principal, and the other as Acceſſary; and the Jury be- Firz. Coro. 


£ 
9. Letter A, 1 


Fitz. Coro. 275, 381. Damages 77. 4 Fitz. Coro. 98. S. P. C. 169. Letter E. 
ing 


il . 


Murder, be found guilty n of Homicide by Miſadventure, or Se defen- 15 Lal. 385. 


| Xie is intitled to his Damages, where he is acquitted on an Appeal 48 Ed. 3: 22. 


K 2 Ioft. 385. 


; | 12. ON P. C. 
103. 27 Aſs. pl. 25. 2 Inſt. 385. S. P. C. 169. w 4 Co. 45. *. 47. . Fitz. Coro. 
* a 2 * S. P. S. 169. u 22 Aſs. pl. 77. 2 Inſt. 385. S. P. C. 199. » Vide Supra SzR. 138. pl. 8. 
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ing charged on the Acceſſary, as well as the Principal, do acquit the | 
Fi .168., Principal; it ſeems to be ® agreed, That the Acceſſary ſhall recover D. no 
: Inft. 335, mages, by the Intent of the Statute, without any expreſs Verdict © 97 
33 H. 6. 1. cerning him, becauſe he is impliedly acquitted by the Acquitral cf ti; WW |, = 
pl 6. Principal; for it is impoſſible that there ſhould be an Acceſſaty uber og 
there is no Principal. And this Reaſon ſeems to hold as ſtrongly forty D 
Damages, where the Acceſſary doth not appear on the Trial or Acqui . 3 
of the Principal, becauſe in ſuch Caſe the Acquittal of the Principal is: WM 3 
»33 H. 6. 1. b much an Acquittal of the Acceſſary, as where he doth appear. Bu j 8 ws 
A. yh 1 holden © by Sir Edward Coke, That ſuch an Acceſſary ſhall not c 5 F 
1 Damages, becauſe no Jury can be retorned to aſſeſs them; and Sit li. hs 
3 1 liam Staundforde d ſeems to be of Opinion, That ſuch an Acceſſary ſhall ng , . 
Vide 41 Aſs. recover Damages, unleſs he be expreſsly acquitted by Verdict, aſter ie hb 
Pl. 24. . Acquittal of the Principal. Yer whether © the Juſtices themſelves maj 1 
. 53. not, in a Caſe of this Nature, if they think fit, aſſeſs the Dag ...... 
without any Jury, or elſe aſſeſs them by an Inqueſt of Office, ny Wi 
deſerve to be conſidered. . Alſo it ſeems to be to little Purpd: v both 
require an actual Acquittal of a Perſon, where ir appears by the Acquit! o y 
of another, that he could not be guilty. However it ſeems clear, In 1 
* 2 laſt. 385. 2 Perſon appealed as Acceſſary ro two Principals, ſhall not f recover li ral Ju 
Dyer 120 pl. mages by the Acquittal of one of them; becauſe for what appears k Bench 
Fitz coro. Might be acceſſary to the other. Neither 8 ſhall he recover Dany lby Ui 
463. where he is diſcharged by the Death of the Principal, before his Attainc od ns 
12:5-C 773: becauſe it doth not appear but that he might have been guilty. | 1 
37 H. 6. 1. Seck. 141. It ſeems ar this Day, That if a Defendant, appearing up for the 
Pl. 6. erroneous Proceſs to a good Appeal, be acquitted, he ſhall recover Dane allo Ju 
ges by the Intent of the ſaid Clauſe, becauſe ſuch an Acquitral is 4 200K they n 
Bar of any other Proſecution for the ſame Felony, and the Life of only i 
„ „ H. c , Appellee was put in Danger by the h Appeal. But there were formerly (on: A by te 
A iat. 586. Opinions, That the Appellee in ſuch a Caſe ſhould nor recover Pure 6% 
Quæfe S P. ges, becauſe his Life was not in Danger at the Time of che Trial, foris Appel. 
e e he might have taken Advantage of the Error in the Proceſs: But grain" hae ; 
444. it to be a good Rule, That the Defendant ſhall not recover Damages ries And f. 
3 his Life is not in Danger at the Time of the Trial, which yet J find arty Damag 
4 Co. peg oy firmed by any Authority, beſides the Year-Book of 9 H. 5.2. it ma) y Ide | 
ſwercd, That in the Caſe in Queſtion the Defendant's Life is in danger dt lems. 
Time of the Trial, becauſe the Error in the Proceſs is ſalved by his 1 | ſaid 
pearance, as ſhall be ſhewn more ar large inthe Chapter concerning 29 Cales, 
| Seck. 142. If a Perſon who has taken a Releaſe, or prayed tlic mages 
5b. Cees of the Clergy, waive ſuch Releaſe, or Benefit of Clergy, and pit m Fe 
„ ter ſelf on his Trial and be acquitted; it is ſaid, * that he ſnall ae : Ie o 
Vide Fitz. Damages, notwithſtanding the Objection that the raking ſuch ko : ; Icturn, 
2 i making ſuch Prayer, ſeem to carry with them an implied Conkellio Sag 
n p 6. Gur Eg | 00 unt 
le Ke, Se. 143. Where · ever any Perſon is ſo far acquitted on an Apes a_ One of 
Letter 6. aon at the Suit of the Party, as to be intitled to his Damages, K he | 11 10 | v of 
Judgment for them without any Proceſs to bring in the Party to __ J 2 
the Damages, becauſe he is ſtill in Court; but where he is lo 77 Dur * { 
an Appeal carried on at the Suit of the King after a Nonſuit ol? che * 3 
he (hall not recover Damages, without a Scire facias, to bring in 12 
ty, becauſe he was out of Court by the Nonſuit. 5 claw alle 
| Fourthly, In the Conſtruction of theſe Words, The Juſtices, 6 "uns . 
Appeal ſhall oe heard and deter mined ſhall puniſhthe Appellor by 4 Tear 5 11 anus 41 As. 


| n 
and the Appellor ſhall nevertheleſs reſtore to the Parties appe aled her n 
ö 0 „ 
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according to the Diſcretion of the Juſtices, having Reſpec to the Imprifonment or 
Aeli ment, that the Party appealed hath ſaſtained by Rea fon of ſuch Appeals, and 
W ; the Infamy that they have incurred by the Impriſonment, or otherwiſe, &c. 
the following Points have been holden. ES 
SF. 141. Firſt, That Juſtices of Ni privs à have no Power to give 1 Ed 414. 
Judgment for ſuch Impriſonment or Damages, bs yy an Acquittal before pl 12.22 Ed. 
them, whether before or ſince the Statute of 14 H. 6; by which it is en- & pf 1 
ated, That ſuch Juſtices ſhall have Power in all Caſes of Felony or Treaſon, to Letter D. 
ve their Judgments, as well where a Man is acquitted, as where he is attaint- : laſt. 386. 
4. For b the Words abovementioned in the Statute of Weſtminſter 2, are, 65 . 
to be intended of ſuch Juſtices only before whom the whole Plea of the b. 
Appeal is heard and determined, and therefore in Strictneſs can extend to 
the Juſtices of the King's Bench only, where the Appeal is commenced 
before them, ( for that the whole Appeal is in ſuch Caſe heard and de- 
termined before them, either in Perſon, or elſe by others delegated by, 
and repreſenting them,) and not to the Juſtices of Ni prius, who have 
nothing to do with the Appeal before the Trial, nor any Original Power 
to try it. And the Statute abovementioned of 14 H. 6. hath been con- 
ſuued to intend only to enable Juſtices of Nie prins to give the Princi- 
pal Judgment, and not to transfer to them from the Court of Kings 
Bench, a Power in collateral Matters. Yer © Juſtices of N prius have © 4 Co. 9j b. 
S by Uſage not now to be diſputed, gained a Power to aſſeſs the Damages, ng 25 
and to inquire of the Sufficiency of the Plaintiff to anſwer them, and alſo. 10, 11, 14. 
{of the Abettors. Bur I do not find that they have ever given Judgment ;. 
| for the Damages. Vet there is no Doubt d but, Thar if ſuch - Juſtices be 113. Ae 
allo Juſtices of Aſſiſe, and as ſuch have an Appeal commenced before them, Fitz. coro. 
ey may, as Juſtices of Aſſiſe, upon the Acquittal of the Appellee, not 3j _ 6 
o) inquire of the Damages, &c. but alſo give Judgment for them, both pi 2 
y the Letter and Meaning of the Statute. | 422 Ed 4 19. 
SF. 142, Secondly, That if a Jury give too ſmall Damages to the 3 
Appellee, the Court may encreaſe © them; from which it ſeems to follow, 113. 
| That if a Jury give too large Damages the Court may abridge them. 33 
And ſurely no leſs can be implied by the Statutes ordering, That the ig. Loma 
Vamages ſhall be given according to the Diſcretion of the Juſtices, Re- 42 Als. pl. 
pet being had to the Impriſonment, &c. And this Conſtruction alſo 333 
ems apreeable to the Rules of Law in other Caſes, by which the Court i 
['S ſaid f to have a general diſcretionary Power, except in ſome ſpecial f 3H 6. 29. 
Cales, as Local 8 Treſpaſſes, e*c. either to increale or abridge the Da- 
tes found by an Inqueſt of Office; and where a Jury which hath ac- 3 H. 4 23. 
os an Appellee inquires afterwards of the Damages, it icems in Re- pl g. 
KQ of ſuch Inquiry to be no more than an Inqueſt of Office, tho? it were | 4.4: 
turned to try the Cauſe. f 5 4 f ; 
*. 14 3. Thirdly, That if there be ſeveral Appellees, and all of them P e 
"Pitted, the Damages ought to be ſeverally h aſſeſſed as to every pf. 3 1b 
* of them; and this doubtleſs is agreeable both to the Letter and Mean- Bro. Abrid- Mg J 
0 of the Statute, which provides that in the giving the Damages, y-1. 2 11 
e. ſpall be had to the Impriſonment and Intamy, and other Da- 8. 2. pl. 8 & 
ine by Reaſon of the Appeal; and theſe being ſeveral, and 3 Fu 
l 105 different Aggravations from the different Circumſtances of each fe 


particular Caſe, it cannot but be reaſonable, That the Damages 19 H 6. 42. 
alleſſed ſeverally alſo | | 


5 1 In 
. 
ET 
4 f 


pl. 28. 
70. Letter A. Dyer 120. pl. 10. 11 H. 4. 16 b. 12 Co. 126 2 Iuſt. 386. 
amage 77. 8 H. 5, 6. pl. 26. 


F ff | Seck. 


vez . 5 
3 H. 6. 29. b. bg 
41 A8. pl. % Pier 5 .. 


| 
N 
$3 
ö 50 
K 
= 
: #} # 
1 k 
: 4 
q j 
Y. 4 
6 
7 { 
1 
7 } 
i . 
10 
1 
14 i 
197 
H ; 
1 UF? t 
+ 5877 3 
N 5 143 
| 33 , 
* aL * 
1 } 
315 227 } 
| 
74 
bh 
To 
7% 
5 4.4 
1 
. 1 
4 1 
75 
13 
+ '1q 
» 4 by 
1 
#3 * 
44 14 
. TU + 
: 
i 
: o : 
AS q 
3 8 
f 18 
N 25 
y 7 
1 
* b 4 
1 487 
1 1 
* 5 
1 
BK, +" ly 
iin 
85 
: * 7 1 
* 1 7 4 
* 1 * 4 
2 
14.99 
. * 
3 
1 0 ry 
" - 
1 ſ 
LR U 
1 17 
dC 


bo 


202 


* Hobart 98, 
d 2 Inſt. 385. 
11. Co. 77. b. 
9 Co. 73 a. 
1 Rol. Rep, 
170. | 
8. . C. 10. 
Letter B. 
Fitz. coro. 
276. 

c 2 Inſt. 386. 
24 Ed. 3. 73. 
pl. 90. 

1 Inſt. 132 b. 


d Fitz. Judg- 


ment 108, 


is the ſame in the Caſe of a Wife: Againſt which it may be plauſibly 


Of Appeals. Bock IL, 


Seck. 144. Fourthly, That a Monk or Feme Covert, being appealed u: 

'the Abbot dr Husband, cannot have a Jadgment for the Det —_ 
Acquittal, becauſe they are diſabled by the Law to recover any Damages 
without the Abbot or Husband; and the general Words of a Statute 
ſhall not be conſtrued to enable Perſons in a Point, wherein the Common 
Law hath diſabled them. But the Authority of this Opinion, as t© 
Wife, is queſtioned by Hobart, neither do any of thoſe b who ſeem 
give it greater Weight, bring any other Proof of it, than a Note in 
Fitzherbert's Abridgment, of a Reſolution to ſuch Purpoſe, in the Tine 
of Edward 3, as to the Caſe of a Monk, and an Aſſertion, that the lar 


argued, That ſince the Impriſonment and Infamy ſuſtained by a Fen 
Covert, in a malicious Appeal againſt her, are far from being leſs prieroy 
in Reſpect of her Coverture, and are a good © Ground of a Writ of Cori 
racy at the Common Law, brought by che Husband and Wife; and ſince 
the Wife may take any Thing to the Benefit of her Husband, and it 2p 
pears to the Court that the Appellant by his own AR, without any De 


fault either in the Husband or Wife, gives them a good Title to the Ir [the ſec 
mages; and ſince no expreſs Judgment can be given for the Husband taxed | 
being not a Party to the Record, and it is moſt for his Advantage, as wells ound | 
his Wife's, that a preſent Judgment be given: It may perhaps be thought which 
no unreaſonable Conſtruction of the Statute, that in this particular (t of the 
| Judgment ſhould be given for the Wife to recover the Damages, viici Sect 
Would as much enure, for the Benefit of her ſelf and her Husband, i cet pa 
an expreſs Judgment for them both, on a Writ of Conſpiracy. en ag 
However, It is certain, 4 That if the Husband and Wife are both d Ind fo 
them appealed and acquitted, they ſhall have a joint Judgment for the tne Ste 
Damage done to the Wife, for which the Wife alone ſhall ſue Execution [mult b 
if the Husband die without ſuing ir, and the Husband alone {hall bai: J c. 
Judgment for the Damage done to himſelf. e er the 
Fifthly, In the Couſtruction of the Words, And if peradventure tht # | SG, 


Letter B. 


ball be diſtrained by a judicial Writ, at the Suit of the Party appealed to cim it 
fore the Faſtices, &c. The following Points have been holden. 


eS.P.C. 170. 
Letter D. 
171. Letter 
PR 


2 Inft. 386. 


f 20H. 7.7. b. 


£ 2 Inſt. 386, 


_ themſelves may not, if they think fir, make ſuch Inquiry with 


pellor be not able to recompence the Damages, it (hall be inquired by whiſe fith 


mages, where the Appellant himſelf is not liable, tho! never ſo _ 
and this is confirmed by Experience, and the manifeſt Purport of tie“ 


pellant appears inſufficient to anſwer the Damages, 


dicial! 
ment, by Malice, the Appeal was commenced, if the Party appealed d:jire i. Fl F the Ap 


if it be found by the ſame Inqueſt, that any Man is Abettor through Malice, 1 


but in 


Seck. 145. Firſt, That © the Abettors are in no Caſe liable to render D. 


tute, which by directing that the Abettors be inquired of, where ti 1 
plainly intimates 12 
they are to be inquired of in ſuch Caſes only, wherein the Appe 1 
muſt have anſwered them if he had been able; and agrecably hatte! 
ſcems to be ſettled, f That a Releaſe of Damages to the Appellant 
diſcharge the Abettors, if they can produce it. | he Jury 

Seck. 146. Secondly, That s unleſs the Appellant be found by 5 
to be inſufficient, the Abettors ſhall not be inquired of; and yet Ec 
rute doth not expreſly direct that the Jury ſhall inquire of the Sul = 
of the Appellant. But it being the general Method of the Law 5 
Caſes, of like Nature, to make an lnquiry by a Jury, it is _ ſuc 
reaſonable Conſtruction of the general Words of the — tices 
Inquiry may be made in the preſent Caſe. Yet, whether 25 4 uy 

Ry 


Chap. 23. VVV 

bene but an Inquiry of Office, may deſerve to be conſidered for the Rea- 

: Une 52 00 0 ions of this Chapter. Bowers Tete can be no 

poubt but that the Infufficiency of the Appellant muſt appear by one or 

the other of theſe Inquiries, before the Abettots can be inquired of. 

Sc. 147. Thirdly, That * the Abettors may traverſe the Jury's finding. 5 p C. 1 

the Appellant” to be inſufficient, or that they abetted him, Cc. For it is Letter A 

band that a Man ſhould be concluded by any Matter whatſoever, found 3 Ed. 

o his Prejudice in an Action, to which he is no way Privy. Alſo it is 1, C0 26. 

Walden by b Staundforde, That if a Jury on the Acquittal of one Deſen- 2 Ind 386. 

ant find that there were no Abettors, yer they may afterwards on the 3 En- 

Aeguittal of another Defendant find that there were Abettors, becauſe there 3.5. þ | 

Sis no Reaſon that the firſt Inqueſt ſhall bind one who is not Privy to it, 2 _ 

Land has no Remedy againſt it. Bur the contrary hereto is holden in the 18.f, B.. 

Bock of © Aſſizes, where the Court refuſed to inquire of the Abettors, on « ,; ac. 24. 

me Acquittal of a Defendant, becauſe it had been found on the Acquit- 

ral of another, that there were no Abettors; but this Caſe, if thorough- 

y examined, ſeems repugnant to it ſelf; for the Jury were permitted on 

the ſecond Acquitral ro tax the Damages, which yet are ſaid to have been 

taxed before ; but to what Purpoſe ſhould this be done, unleſs it were firſt 

ound that the Appellant was ſufficient, or elſe that there were Abettors, 

which could not but control the firſt finding; as alſo the ſecond Taxation 

ef the Damages muſt do, unleſs ic were wholly the ſame with rhe firſt. 

Ka. 148. Fourthly, That d if the Appellant be found ſufficient to ren- 1 co 126 
ect part of the Damages, and not the Whole, judgment ſhall be gi- 8. P. C. 17%. 

den againſt the Abettors for the Whole, and not for Part againſt them, Letter D. 

and for the other Part againſt the Apppellant; for that thoſe Words of bl. - 1 5 

we Stature, I peradwventure the Appellor be not able to recompence the Damages, 8 H 5, 6. 

al be underltood of all the Damages. 7 . 

ect. 149. Fifthly, That © the Appellee after his Acquittal may ſuc pl 14. ry 
for the Damages by Attorney. | | 2 Inſt. 386. 

| $7. 150. Sixthly, That f though the Statute expreſly give only ju- 3 

dci Proceſs for the Recovery of the Damages againſt the Abettors, yet B.. Appeal | 

| tlie Appellee may, if he think fir, rake out an Original Writ of Abet- 3 b 

ent, grounded on the Statute, and therein count to greater Dama; A o1.'s. 
an were found by the Jury; which in Reſpe& of ſuch Finding, being Fitz Coro. 

[but in Nature of an Inqueſt of Office, ſhall nor conclude the Appellee. 5. 5. Appeal 
| deck. 151. Seventhly, That 8 if the Appellee chuſe rather to proceed 74. | 

or the Recovery of his Damages by judicial Proceſs, than by Original; F. en. 

WW lafelt for him to make uſe of a Diſtreſs, which is given by the ex- f Fitz Atti- 

piety Words of the Statute ; yet there is a Note h of an old Caſe, where- on fur le Sta- 
12 Fenire facias was firſt awarded; but it is i queſtionable, whether this 1 1106 
Jaſtiied by the Statute or not. YO ORE CDs OH r 
0 152. Eighthly, That k it is time enough for the Appellee to f, 3 

l and Place of the Abetment, when the Abettors appear i Taft 139. 
iy ho Ly car and by ſuch Shewing he ſupplies the Omiſſion of the n 
bear” . ading any Time or Place, on their Inquiry of the Abet- jag. 386, 


dice dh Ninethly, That ! the Nonſuit of an Appellee, either in an 


9. 
n Fit. 2 Coro. 
102. 


tit, or Proceſs againſt the Abettors, whether before or after i s.P C. 171. 


Pea ; F | 
kearance, is no Bar of a ſecond Writ or Proceſs. e 
* P. Q. 171, Le A ; - 2 387. . 
Coro. 386. iter A. 2 Inſt, 386. Fitz. Coro. 45. S. P. C. 171. Letter C. 1 Iaſt. 139. Fitz. 


Sec. 


2 04 


8. P. C. 170, Set, I 54. As tothe ſeventh general Point, viz. Where the Appellanti 
to be fined, there can be no Doubt bur ® that by the expreſs Words of 


Letter C. 


Of Appeals. Book 1] 


1 the above expounded Statute of Weſtminſter 2, 18. 'Where-eyer the 49. - 

22 Aſs. pl. pellant, or his Abettors are by the Purport thereof to render Damapes tg 4 

3H 4 17. 2n Appellee, they are alſo to be fined to the King, and impriſoned fx , 7 

r Year. Alſo it ſeems clear from the general Purport of the b Books, thy Sec 

Pare o 3 an Appellant appearing to have broughr an ill grounded Appeal, Whether | come 

the followinz Of Felony or © Maihem, ſhall be fined, in many Caſes wherein he j Appte 

put of this not liable to render Damages by the Statute abovementioned; as wher 5 

mage Bi he is 4 Nonſuit, either againſt all or part © of the Appellees only, whe: Js 1 

itz. 5 , conte! 

137. ther after, or, as ſome f have holden, before Appearance, or where the lonies 

: 1 * „ Writ abates through the 8 Default of the Appellant in willfully ſuing by! that \ 

Leer C. h wrong Name, or a i vitious Writ, &c. and even a Feme Covert, l ſuing a Time 

ſeems con- Appeal known by her to be groundleſs, as for the Death of a Husbard As 

% Ag pl 1. Whom ſhe knows to be alive, ſhall be fined. But it is certain that whe and w 

Fiz. Cc. à Writ abates by the Act I of God, or for any other Cauſe, no way in. 850 

214 , putable to the Appellant, he ſhall neither be fined nor amerced. Albi F 

1 kines js certain, That an Infant is in no Caſe to be fined for a falſe Appeal, bu ben 

41 Abt. pl. s. ſome m have holden that he may be amerced, which is contradicted by 12 

ng Coro. others, who ſay, n That an Infant can in no Caſe be amerced. aw 2 

„ ia ie. 3 Os 3 upon 

222 Aſs. pl. 82. Fitz Coro. 182. f Fitz. Fines 107. 2 8 Co. 60. a. hg H. 5. 1. pl. 3. Fitz. Fines 11 Sec 
Bro. Fines 16. i Fitz, Coro. 121. * Bro. Appeal 25. 8 H. 4 17. pl. 2. ! Fi z. Brief 612. ® Bro. Foc | 

for Contempt 37. 41 Aſs. pl. 14. * Co. Lit. 127. Cro, Ca. 161. Vide 1 Danvers's Abridgment 462. L. or an) 

pl. 1, 2. 463- pl. 8, 9, 1% 13. _ 1 | | Diſcre 

| | mitt 

| no Aj 

— yy | Se 
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CH AP. XXIV. 2 

| 0 | by a | 

| : Abe, 

1 / Approver 2 

9 | omg 

© | En i | Cent 1 

Seck. 1. LIAuving gone through the ſeveral kinds of Appeals by _ 10 b 

CSE. H cent Perſons, I am now in the ſecond Place to 939 i which 

Nature of an Appeal by an Offender, confeſſing himſelf to be 15 | of | 5 

2S.P.C. 142. Who is commonly called a Prover or * Approver in En; liſh, = 1e ed, m 

3 Inft. 129. in Latin; becauſe he muſt at his Peril prove his Appeal in every 7. | folloy 

I. F. C. 1, l for th doing is pardoned of Courſe. And for the better * nA; 

ſtanding the Nature of ſuch Appeal, I ſhall examine the following | oe 

ticulars. | | Ocder 

| | —— | the C 

1. When a Man may be ſaid to become an Approver. Death 

2. Who may be admitted to be Approvers, and who not. A 

3 In what Caſes an Ap 

4. Of what Offences. _ See 

5. Againſt what 3 | . a 

6. Before what Juſtices. | r the ee 

7. How they are to be ordered and demeaned, both before and af pad 

Appeal. | ” K 1s 


8. What 
I 


Chap. 24. . Approve. CO TL 
8. What Proceſs is to be awarded againſt the Appellees. 


9. In what manner the Court is to proceed upon, and after the Trial. 
ic. How the Approver is to be rewarded for making good his Appeal. 


Sec. 2. As to the firſt Point, viz. When a Man may be ſaid to be. 

come an Approver, it ſeems ® agreed, That a Man is then properly ana H. p. 6 

| Approver, when being indicted of Treaſon or Felony, before competent 192. 

@ [udges, and in Priſon for the ſame, and capable of being an Approver, he 8 129 
confeſſes the Indictment, and is ſworn to reveal all the Treaſons and Fe- 

| lonies he knows, and then before a Coroner enters his Appeal againſt all 

that were Partners with him in the Crime in the Indictment, being at the 

Time of the Appeal within the Realm. | 8 

As to the ſecond Point, viz. Who may be admitted to be A pprovers, 

aud who not, I ſhall obſerve, LEES „ 
| $2. 3. Firſt, That b a Peer of the Realm cannot be an Approver. 101 129 

Hect. 4. Secondly, That © neither a Perſon attainted of Treaſon, or H P. C. 192. 

| felony, nor even one outlawed in a Perſonal Action, as ſome d ſay, can 1 12 Lal 

be an Approver, becauſe by his Attainder or Outlawry, he is out of the 8. p. 6 130 | 

Law and his Accuſation ſhall not be of ſuch Credit, as to put any Perſon Letter C. 

| upon his Trial. 5 5 | | Bro. Coro. 


Se. 5. Thirdly, That e an Ideot, or Perſon born deaf and dumb, Fic "Cc 


Fitz. Coro. 
or any one that is Non compos at the Time, or an Infant under the Age of 112, 127, 


Diſcretion, cannot be an Approver, becauſe no ſuch Perſon ought to be ad- 5 aid 
| mitted to take the Oath before the Coroner, without which there can be 11 AG. pl. 


| no Approvement. „ TOY 9 

S:2. 6. Fourthly, That it is holden both by f Staunaforde, 8 Coke, and 4 Beo. Ap. 

le, That no Woman, nor Infant, can be an Approver, but it is ob- pea 57. 
ſerable that the Opinions of Stawndforde and Coke, ſeem chiefly to be 1 . 


cc 2. 
| grounded on this Foundation, that the Appellee may have ſuch-like Ex- Fitz Coro. 


ceßtions againſt Approvers, as the Defendant may have in an Appeal brought Ne 
by a lawful Perſon, and therefore may except that the Approver is within 8 p. C. 0 
Ae, or a Woman, Cc. becauſe ſuch Perſons cannot wage Battel; but H. P. C. 192. 


being iettled at this Day, That theſe are no good Exceptions to an Appeal ping 2 5 
brought by a lawful Perſon, as hath been more fully ſhewn in the Prece- Sect 32 


| cent | Chapter, it ſeems to be juſtly queſtionable, whether they are now s F. C. 14. 


to de admitted as good Exceptions to an Appeal, by an Approver. To, RT. 


Which may be added, That in the Opinion of k Hale, contrary to that! H. P. C. 
af! Staunaforde, and m Coke, a Man above the Age of ſeventy, or maim- S. gion 30 
| ©, may be an Approver, though he cannot wage Barrel ; from whence it and 31. 
ollows clearly, That in the Judgment of Hale, there is no Necellity that H. F. C. 


n Approver ſhould be able to wage Battel. COB PC nay; 
Scl. 7. Fitthly, That it ſeems to be n agreed, That a Perſon in holy Letter D. 


* 


h 8 cannot be an Approver, becauſe it is a Rule that no Member of 3 
ergy can ſue any Appeal whatſoever, in a Matter or Cauſe of 4. 
Death. | | | Fe Letters A. | 
1 to the third Point, viz. In what Caſes one may be admitted to be 11 PC . 
Pprover, I ſhall obſerve, £2 | 3 Toft. 139. 
. 8. Firſt, That no ® one ſhall be admitted to be an Appover, till * Fitz. Coro: 


be hath confelted the Crime charged againſt him in his Incictment. . 


dect 8 1 P 3 Toft. 129. 
ec. Secondly, That it is holden p in lome Books, That he that hath once H. P. C. 193. 


* 1 not Guilty, cannot be an Approver, but ſhall be hanged, becauſe be 
80 ound falſe, and his Confeſſion contradicts his former Plea; yet the 145. 4. 
itrary hereto is 


7 holden by 4 others, ander Staundforde admits that the hog Coro. , 
4 3 18 pl. 25. a 1 | 


440 - 
19 H. 6. 47. pl. 103, 4 Finch 387. 12 Ed. 4. 10. pl. 26. Vide 2 H. 7. S. P C. 145. 
G ge Court 


- ST - 2 — — <<” 


he 


at 
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Court of Grace may admit ſuch Perſons to be Approvers; and this i; 1 
a 3 Inſt. 129. much as can be contended for in any other Caſe; for it ſeems a apreed 
H. P. C. 194. That the Court is not bound of Right, to admit any Perſon whatloewce 
; to be an Approver. | 'O£—: 
7 9 H-6.47- Felt. 10. Thirdly, That it is b agreed, That any one indicted of Treaſon or 
3 laſt. 129. Felony may be an Approver, but that unleſs the Crime with which a Perſon 
21 Ed. 3. 18. is charged, amount either to Felony or Treaſon, he cannot be an Approver, 
Piat 367. See. 11. Fourthly, That it is alſo © agreed, That no Perſon accused 
Fitz. Coro. of Treaſon or Felony, can be an Approver, unleſs he be actually indig. 


5 8855 ed for it; becauſe his Confeſſion amounts not to a ConviQion until he he 


af. indicted, and conſequently puts it not in the Power of the Court to gin 
28 122 Judgment againſt him, when his Appeal ſhall be rejected or falſified, a 


> C223 every Approvement ought to do. 
| - 8 Seck. 12. Fifthly, That it ſeems alſo to be generally d agreed, Tha 
Fitz. Coro. if a Perſon indicted be alſo appealed of the ſame Felony, he can no longe 


Stems con. be an Approver, the Reaſon whereof ſeems to be, That though the King 
trary. may in his Diſcretion, by admitting a Perſon to be an Approver, reit 
arr the Judgment and Execution of one proſecuted by Indictment, which ishi 
H. P. C. 193. own Suit, yet he cannot delay them in an Appeal, which is the Suit of th 


15 ha * 147. Party, and 4 fortiors, therefore it follows, That © if a Perſon be appei. 


181 Letter C. ed only, and not indicted, he cannot be an Approver. 

2 Rich. 3. Seck. 13. Sixthly, That notwithſtanding the Appeal of an Approve, 
2 H. may in ſome Reſpects be looked upon as the Suit of the King, and equi 
pl. a:. valent to an Indictment, yet the Appellee f of an Approver cannot becon: 
Bro. Coro. an Approver himſelf, not only becauſe it would falfifie the Appeal of te 


228. 


; firſt Approver, in ſuppoſing that he had omitted ſome of his Partners, bi 
= colo. alſo becauſe it would cauſe an infinite Delay; for the Appellee of ſuch u 


40 Als. pl. 39. Approver might as well become an Approver of others, and ſo on. 
Seems con- 


trary. Se. 14. As to the fourth Point, vis. Of what Offences a Peron may 


g pl. Whether he live in the lame or a foreign County, provided he be _ | 
69. 10 Ed. 4, of the County wherein he dwells. But it is ſaid, That if it appe 


| | Sheriff, ot 
14 Ph s. ther by the P Confeſſion of the Approver, or the Return 4 of the Iher 
Fitz. Coro. 


35. 208. the Teſtimony v of Perſons of Credit in the County, That ſ there ate 0 


f . , turd 0. 
Bro. Coro. ſuch Perſons, as ſome of thoſe named in the Appeal, in 7047 ν 


ö f W ; , f PT: . 7 they are 
1 Pr. Coro. within the * Realm, or even u within the County , whereof : 


: * X { quſl 
126. named in the Appeal, the Approver ſhall be hanged, unleis r e 
4 5:9. in Mercy will ſpare him, becauſe his Appeal in reſpect of ſuc 
12 80 3 appcats to be falſe, or to no purpoſe. . 

J. 26. 8 | - Fir 6 Fitz. Coro. 469 
itz. Coro. 37. 387. m Fitz. Coro. 437. ® Fitz. Coro, 126, 127, 387. Fitz. Alle 44 4 Hl. 6. 34 b. l 
S. P. C. 154. P S. P. C. 145. Letter F. 1 Ed. 4. 16. pl. 4. Figz. Coro. 153. . P. C fas H. T. C , 
r H. P. C. 195. S. P. C. 145. Fitz. Coro. 133. Bro. Coro. 49. 21 H. 6. 34. Pl. 7: . 

t 1 Ed. 3. 16. pl. 4. 1 Ass. pl. 2. S. P. C. 145. Fitz. Coro. 46. 8. P. C. 145. $6, 
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receive 


od th 
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peal, i 
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ward « 


Eby ! 
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either 


them t 
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$:2. 16. As to the ſixth Point, viz. Before what Juſtices a Perſon may 
admitted to be an Approver, it ſeems to be a ſettled 4 Rule, That a 3 Iaſt. 130. 


Man may be an Approver before any Juſtices, who have Power to aſſign 5 F. Cid; 


: a Letter C. 
J Coroner to take the Appeal; and for this Reaſon it ſeems to be Þ agreed, H F. C. 94. 


That one may be an Approver before the Juſtices of the King's Brench, 3 Init. 130. 
Ind juſtices of Gaol · Delivery, and Juſtices in Eyre. And upon this 1 ; 18 43. 
round it is holden in Sir Edward Coke's third © Inſtitute, and alſo in Sir H. P. C. 194. 

atthew Hale s d Pleas of the Crown, under the Chapter of Approver, That Fitz Aſſiſe 
an may be an Approver before Juſtices of Ojer and Terminer. But the 23010 16. 

cundation of chis Opinion ſeems to be overthrown by what is ſaid by * H. P. C. 
doch theſe © Authors in other Places, wherein ic is holden that Juſtices . 

H.P.C. 162. 

their Commiſſion : And it ſeems to be a f general Rule, That thoſe only can H. 5 E. 

xeceire the Appeal of an Approver who can aſſign a Coroner to take it; g. 0 
od therefore it ſeems to be agreed, That neither a 8 Court-Baron, nor 5. P. C. 173. | 
WW! [uſtices of Peace, nor any other ſpecial i Juſtices, can receive ſuch Ap- Lecter C. 


al, unleſs their Commiſſion extend to it. And for the like Reaſon it 7 50 * 
ems to be the Opinion of k Sir Edward Coke, That the Lord High Ste- 5. P. C. 144. 


ward of England cannot receive ſuch an Appeal; but this is contradicted _,? © FRY 
Eby | Sir Matthew Hale. | * 


As to the fixth Point, viz. In what manner an Approver is to be or- Pl. 1: 
tered and demeſned, both before and after the Appeal, the following Par- Be. Apel 
ticulars ſeem moſt remarkable. WE | 1 
Seck. 17. Firſt, That it ſeems to be m agreed, That where-ever a Per- HH 2 "94: 
{lon indicted of Treaſon or Felony confeſſes the Indictment, whether he <> Taft, .. 
apealed others or not, he puts it entirely in the Diſcretion of the Court, H. P. c. 
iter to give Judgment, and award Execution againſt him, or to reſpite 4. H. 6 

{them till he ſhall have made good his Appeal, AN 7” whe 


1 4᷑4. Pl. 1. 
ſ v, 18. Secondly, That n whenever a Perſon is admitted to become s | 1 8. 35. 
a in fpprover, the Court ſhall aſſign a Coroner to receive his Appeal, and Bro, Coro. 
| m_ = _e an Oath from him to diſcover all the Treaſons and Felonies 48, 49. 

that he knows. | 


. 5 25 3 Fitz, Coro. 
| 5, 19. Thirdly, That ® the Court which admirs a Man to becomé H'v.C. 194. 
"0 Approver, ought to limit him a certain Number of Days, to make his 3 Inst, 129. 
Appeal in, during which it is holden by P ſome, That he is to have a © © 


5 — 3 ws his Wages from the King; but by 4 others, That he 2 Inſt 629 
90 es ave it till he has made good his Appeal, by convicting the a 4. 
q 8 bet 20. Fourthly, That the Approver during all the Time aſſigned 1. 1 
fon Priſon 2 his Appeal, ought r to be at his Liberty, and out of pi — F0- 


he may diſavow an Appeal made by Dureſs of Impriſon- H. P. C. 
| E J * 1 3 alledge that an Appeal was pa Br from him by ſuch 295: 
5 1 luce 


ion of the Core Allegation be found to be falſe, either by the Examina- 2 * 


raged, ner, or by an Inqueſt of Office, the Approver ſhall be " 2 Sig 
ep, 


| | Fitz. Coro. 
the Cn ns Tha © the Approver ought to make his Appeal before 3 5 


i he f y one of the Days limited for the making of it; for ** Als. pl. 


ide kail on any one of the | i 8. 
uagment ſhall K given ana pw * 1 een Tuck" Failure, e Caro. 


Carp, Bro. Coro, 


' 145. Lett 
bro, Caro, you D 


439. 
H. T2 194 
| S. P. C. 148. 
r H. P. C. 195. Fitz. Coro. 439. S. P. 
P. C. 145. Letter D. H. P. C. 195. 


34. 11 H. 4. 93. pl. 54. 4 21 Ul. 6. 34, pl. 1 
Fitz. Coro. 118 169, 255. 12 Ass. pl. 2 i 5 
26 Aſs. pl, 19. 8. P. C4 Letter A. xn 


/ 


And 


| 3 tices e Inſt. 163. 
pf Oer and Termizer cannot Aſſign a Coroner, becauſe it is not within H 1 


0 __ Of Approver. Book ll 

HH. P. c. And fo ſhall it be 2 alſo, If after he have formed his Appeal, beſore 

S. P. C. 44% the Coroner, he make the leaſt Variation in his repeating it befor the 
Lerrer E Court, and the Coroner record ſuch Variation, 

26 Af, pl. 19. Seck. 22. As to the ſeventh Point, viz. What Proceſs is to be awarded 

» HI. r. c. 28ainſt rhe Appellees, it ſeems b agreed, That the Coroner may ay 

195. Proceſs to the Sheriff, againſt any Appellee in the ſame County, til i 

: 9 come to the Exigent; but it is certain, Thar © he cannot award it wo an 

a | Z. Coro. . ' . | »(Þ ] 

| 46 other Officer, except the Sheriff, nor ro any Sheriff out of his on: 

a Ed. 3,42, County: And it ſeems d queſtionable, whether he be not refrained by the | 

a4 Statute of Magna Charta, Ch. 17. to award the Exigent to the Sherif of 


Se at; x5. | 1 

e Ii. b. &. his own County. Bat it ſeems E agreed, That the Juſtices of the Kings 
1 Fo Bench, or Juſtices in Eyre, might by the Common Law as well aud 
Fitz. coro. Proceſs of Outlawry, as any other Proceſs, againſt Appellees in any Cou. 
- 0 ty whatſoever. | e | 


13 And it is f certain, That Juſtices of Gaol- Delivery may award Proc 
8. P. C. 146. into any County, to apprehend and try them by Force of 18 Hl. 
commonly called the Statute de Appellatis; but whether this Statute & 
impower ſuch Juſtices to award Proceſs of Ourtawry into a Foreign Cour 
ty, may deſerve to be conſidered. 
As to the eighth Point, viz. In what manner the Court is to proce 
upon, and after the Tryal, 1 ſhall obſerve, 5 
3 Sect. 23. Firſt, That it is in the Election 8 of the Appellee, either 
a P.C. put himſelf upon his Country, or to wage Battel with the Approve, 
S. P. C. 142, Seck. 24. Secondly, Thar let there be never ſo many Appellees, if tix 
1 D. wage Battel, the Approver muſt fight them h all. But on the contra, 
47 Ed. ;; it ſeems to be generally i agreed, That if a Perſon appealed by fc 
5. Pl. 10. Approvers of one and the ſame Felony, vanquiſhes any one of them, is 
1 52 ſhall be acquitted againſt them all, and all of them ſhall be condemnes 
H. P. C. 196. in the ſame manner as if every one of them had been actually vanquilks 
47 Ed. 3.5. But if an Approver having appealed ſeveral of the ſame Crime, be \it 


Po „ quiſhed by one of them, it ſeems to be k holden, That his Appeal is ll 


II. 6 | L 
pl „n force againſt the reſt; but the Note in 1 Fitzherbert 's Abriagment, vaio 
; 1 2 Jeems to be the Foundation of this Opinion, ſeems rather to be inte 
196, © of an Appeal by an innocent Perſon, than of an Appeal by an Appio® 


S. P. C. 74. in Relation to whom ir ſeems to be a general Rule, That being Once f. 


Tu 255 ſified as to any one of the Appellees, he ought to be condemned, 3 ba 


149 Letter Þ, been more fully ſhewn in the gth and 15th Sections of this Chaps, 
150 Letter E. Seck. 25. Thirdly, That if the King pardon the Approver or ApP* 5 


pl. 44 93. hanging the Appeal, the Approvement m ceaſes, and the Appellee l. 


21 H. 6. 34. be difcharged; for in the firſt Cafe, by the Pardon the Feiony is wud 
b. 35. 2. and a Man can no longer be an Approver, than while he is uncct i 


1 og Guilt of the Crime, whereof the Approvement is made, and liable 10 be 


3 Inft- 30. condemned by the Court, whenever his Appeal ſhall be falſified, New 
1255 coto. in the ſecond n Caſe, it cannet be doubted but that the King * 8 

7 £9. 3. 12. Will diſcharge the Appellee, becauſe an Approvement 15 rathct I 
1 C of the King, than of the Party. „ 3 Caf 
185. Letter Keck. 26. Fourthly, That whether the Appeal of an Approve r bent. 
E. fied by the ?. Confeſſion, or Vanquiſhment P of the . Se} 50 
Fitz £19. ed by the Conviction or Vanquiſhment of the Appellee, Jet in th 
= 47 Ed. 3. fence be within the Benefit of the Clergy, neither the Approver * 

16 pl.26. firſt Caſe, nor the Appellee in the ſecond, are excluded from it 
pl. 10. more than in the Caſe of an Indictment. 8 
Fitz. coro. 21 U 6. * 2h 
103. H. P. C 201. 3 Inſt. 130. S. P C. 149. Letter B. 1 H. P. C. 201. Bro. coro. 9 Fitz. coe. 4. 
coto. 128, 369. Fitz. Aſſiſe 42 1. H. P. C. 197. contra 21 Ed. 3. 17. pl. 21. Bro, coro. 38 F 
P Bro. Clergy 5. 26. 11 H. 4 93. pl. 49- al, 
I 


Chap. 2.4. | af: | Appeals. 0 


| $:2. 27. As to the ninth-· Point, vi. How the Approver'is to be te- 
warded for making good his Appeal; it is faid; 2 That If af Approver * II f. C. ig7. 
convict all the Appellees, whether by Battel or Verdict, the King, ex 5 P. C. 442. 
aprt joſtitia, ovughe te pardon Mim as to his Life; and alſo give him hi ; Toft. 1296 
wages b from the Time of the Appeal to the Time of the Convidtion. 130: contra 
But e it ſeems, That anciently he ought not to Be fuffered to continue d fp 6. 35. 
in che Kingdom, * And it is tecited by 5 H. 4. ch. 2. That 'diverſt notorf- Firz. con. 6. 
los Felons, for Safeguard of their Livet, had Vecome Provers, tothe Intent, in * Vide ſupra 
8 the nean Time, by Brotage, and great Gifts to purſue and have their Pardons, Arn 
ul then after their Deliverance, had betome move noturious Felons than they were Letter DO. 
leer; and thereupon it is enacted, That i, any Perſon prey or purſue; 
unf to he prayed or purſued for ann fuch Felon- ſo antainte by his om Confeſſion, 
n heve any Charter of Pas don, the Name f him that - purſues ſuch Charter ie 
WT put in the ſame Charter, making Mention that the fame Charter ts granted at his 
Iiluce. And if hi 6 whom ſuch Charter is granted become # Felon again, . 
Jun wha purſued the Charter ſhall forfeit tool. TREE r a 
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in the Offence 


nat particular Offence only which is indicked, it is properly called an 


- 


. Whether a Grand Jury may find Part of a Bill btought before 


3. What Matters are indictable. 


0 here a Man may be tried at the Suit of tle King for a capital 


ned. | 1255 
I $4533 ; bi 4 


and ought to be Indictors, and ip what Manner they .- - 
7. Within what Place ths Offences, inquired of mult ariſe. 


Auto de; ody of an indictmenr. 

- 0 4 4. 111 5 iin . ei 11 , 
10. U ought to be the Form of the Caption 6 n 
Open what Proof it may be found. EE os 


1 ar 
* f 5 14 


| : f velv. IF. 


220. 


4, 6, 7,8 


„ 
ar 


210 5 | 125 07 udlict ment. Book 1], 
it. In what Caſes it may be quaſhed. 


12. What may be pleaded to ir, and in what Manner, 


* 


*  , Sed. 2, As to the firſt; Point, viz, Whether a Grand Jury may find 
„Part of a Bill brought before them true, and Parr falſe, it ſeems to be 
generally agreed, That they muſt either find Billa Vera, or Ignoramu, fo 
the Whole; and that if they take upon them ro find it ſpecially, or co. 
e V ditionally. or.to. be true for Part only, and not for the reſt, the Whole i 
2 Rol. Rep, void, and the Party à cannot be tried upon it, bur ought to be indica 
[i anew ; and accordingly it hath been reſolved, That if a Grand Jury i. 
Bull, *g dorſe a Bill of Murder, b Billa vera ſe defendendo; or Billa vera for Man. 
407, 408.8 laughter, © and not for Murder; or if they indorſe a Bill upon the 
* 2 Rol. Rep- Statutes of News, Billa vera, d but whether {fa verb prolats fuernnt 
3 le's Caſe, Maliciosè, ſeditiost, wel econtra, ignoramus; or if they endorſe an Indidtnen 
) Bulſt. 26. of Forcible Entry, and Forcible Detainer, Billa vera © as to the Forcle 
: —1 3 Entry, and Inoramus as to the Forcible Detainer; or if they indaſ, 
4 Leon. 48). f That if the Freehold were in J. S. or the Poſſeſſion were in J. J. the 
© Yelv. 99. they find Billa vera, the Whole is void. _- 


E 1 Rol. Abr. 


Letter 3. Court, expreſly direct, That the Party ſhall recover his Damages by iuct 


2 ® 


: 1 Rol. Ab. the third Part of the Fine aſſeſſed, on à criminal Proſecution, for any O. 
Letter B. fence whatſoever. Alſo, it is every Day's Practice of that Court, to 


+ Jon. 38, duce Defendants to make Satisfaction to Proſecutors for the Coſts of the 
g ro Car. 448. Proſecution, and alſo for the Damages ſuſtained by the Injury whereof ths 
1 457: Defendants are convicted, by intimating an Inclination on that Accout 
: to mitigate the Fine due to the King. 3 
Seck. 4. As to the third Point, viz. What Matters are nüt 
There can be no Doubt, but that all capital Crimes whatſoever, and allo 
all Kinds of inferior Crimes of a publick Nature, as Miſpriſſons, ah 
other Contempts, all Diſturbances of the Peace, all Oppreſſions, 1 
other Miſdemeanours whatſoever of a publickly evil Example again 

' 27 As. Common Law, may be indicted; but no Injurics of al private New. 

Bro. Indie. unleſs they ſome Way concern the King. Alſo it ſeems to be a good ge 
Y } 5 ire dlick 
ment 16, ral Ground, That Where ever a Statute prohibits a Matter of 2 p17” 
3 Grievance to the ® Liberties or Security of the Subject; or commas 
" 2 Inſt. 55, Matter of publick 2 Convenience, as the repairing of che 4 . 
493- . , Streets of a Town, an Offender againſt ſuch Statute is = — 
n vg or only at the Suit of the Party aggrieved, but alſo by way fer» A 
1 Sid. 20g, for his Contempt of the Statute, unleſs ſuch Method of Pc 1 f ** 
manifeſtly appear to be excluded by it. Yet. if the Party offen * 10 

* 8 Co.60.b. been fined to the King in the Action brought by the Party, 45 E 


ia. un. 2 that he may in a prohibired by Sf 


Chap. 25. / Indiflment, 111 


| ſeems queſtionable, whether he may afterwards be indicted; becauſe that. Sid." ache 
| would make him liable to a ſecond Fine for the ſame Offence, Alſq, if : Modern 34, 
a Srarute extend only to private ? Perſons, or if it extend to all Perſons in Ba yg a 
general, but chiefly concern Diſputes of a private Nature, as thoſe rela- : Lev. 399. 
ting to b Diſtreſſes made by Lords on their Tenants, it is ſaid that Of- * ak 205. 
| fences againſt ſuch Statute will hardly bear an Indictment. Alſo, where : 1,Q 121. 
a Starute makes a new Offence, which was no way prohibited by the 112. 
common Law, and appoints a particular Manner of proceeding againſt viene. 
che Offender, as by Commitment, or Action of Debt, or Information, 2 
Gr. without mentioning an Indictment, it ſeems to be © ſettled at this Shower 398, 
| Day, That it will not maintain an Indictment, becauſe the mentioning 30. 4 
| the others Methods of proceeding only, ſeems impliedly to exclude that 27 ** 
of Inditment. 4 Vet it hath been adjudged, That if ſuch a Statute give Cr J1c.643, 
a Recovery by Action of Debt, Bill, Plaint, or Information, or other- 4, BY _ 
wie, it authoriſes a Proceeding by way of Inditment. © Alſo, where Palmer 388. 
2 Statute adds a farther Penalty to an Offence prohibited by the Common * Sid +38, 
| Law, there can be no Doubt but that the Offender may till be indicted, 6 Mod. 86. 
| if the Proſecutor think fit, at the Common Law. And if the Indictment 2 Rol. Re. 
| for luch Offence conclude contra formam ſtatuti, and cannot be made good 33% * 
| as an Indictment upon the Statute, ir ſeems f to be now ſettled, That it * Dominus 
may be maintain d as an Indictment at Common Law, as will be more fully mo N dr 
| ſhewn in the following Part of this Chapter. POE 5 Grongh.” 
As to the fourth Point, viz. Where a Man may be tried at the Suit © 3 Modern 
| of the King for a capital Offence without any Indictment, 1 ſhall en- . 5. 


Sid. 192. 
| deavour to ſhew, | Seem contra” 


| 1. Where one may be ſo tried as having been taken wich the Man- , of dhe 
het | 


i | . | City of Nor. 
2. Where one may be ſo tried upon a Verdict. ww joe 
3. Where upon an Appeal not proſecuted. | 3 Georgi. | 
4 Whether one may be ſo tried upon a Sheriff's Return. 3 


Sk. 5. As to the firſt Point, vis. Where one may be ſo tried as ns 15 
having deen taken with the Manner: 8 It is ſaid, That anciently it one * pl.33. 
| guilty of Larceny had been freſhly purſued and taken with the Manner, p1. 6.” * 
| - the Goods ſo found upon him had been brought into the Court with 8. P. C. 48, 
= he might be tried immediately without any Indictment; and this is [%:,1%%. 
* yy been the proper Method of proceeding in ſuch Manors 179 LetrerB. 
"Sn wr — ans of Infangrhefe, but ſeems to be alrogerher oblo- TH 7 2 
v — As to the fecond Point, viz. Where one may be ſo tried 1 Aff pl. . 
upon a Verdict: It is h ſaid, That in an Action of Treſpaſs in the King's * 1 8 
. ya De vmliere abductd cum bonis viri, if the Defendant be found guilcy * Ii. P. C. 
5 ah . carried away the Woman and Goods with Force, and ſeloni- 85 2 5 
3 0 or *1n a Common Action of Treſpaſs in the ſaid Court, for Goods Letter B. 54. 
W be hall red if it be found that the Defendant feloniouſly ſtole them, Fit cor. 122. 
1 bo. put to anſwer the Felony without any fatcher Accuſation; for Fitz uthg 
Merit 2 by the Oath of twelve Men, on their Inquiry into the 13 Af pl q. 
OO 1 a Cauſe, in a Court which has Juriſdiion over the Crime, oy coro. 77 
| «1 &h 0 to an Indictment; and the King being always in Judgment 5. P. C. 9. 
proper! 2 1 Court, may take Advantage of any Matter therein Letter B. 
has & E Wee for his Benefit. Bur ſuch a Verdict in a Court which t z. 
becaug. 7.2 ildiction over criminal Matters, ſeems to be of little Force,“ 8. p. C. 4 


© luch Court has nothing to do with ſuch Matters. And it ſeems, 23 Mie 
| 2 ch hoc ay T 


t The Caſe 
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ap. 25. | Of Indiftment. | — | 2.1 3 
ain into Danger for the fame Crime. And this ſeems to be the only 
Neaſon why after ſuch a Vanquiſhmenc, or a Verdict in his Favour, an 

Vopellee fall be diſcharged, as well againſt che Suit of the King, as 

tar of the Party. But it ſeems, That in all other Caſes whatfoeyer, an 

appellee, in an Appeal well commenced; being wholly diſcharged of the 

Put of the Party, may be arraigned upon the Appeal, at the Suit of the 

Wiog, whether ſuch Diſcharge were merely owing to the Act of the Par= 
4 y, as in the Caſes above-mentioned, or to the Act of the Court; as W $eL0 
Where an Approver is adjudged to be hanged before he hath perfected his 21 Ed. 3. 1. 
appeal ; or. partly. to the Act of Law, and partly to the Act of the pl. 1 
Patty, as b where an Appeal by a Woman for the Death of her firſt 127 


EHusband, is abated by: her marrying a ſecond; or where an Appellee is . 


Waiſcharged of an Appeal, for not © having been made a Defendant in © 47 84: " 
ormer Appeal, brought by the ſame Appellant for the very ſame Fact; or 3 8 
Wyhcther ſuch Diſcharge be merely owing to the Act of God; as d where 104. U 
Win Appellant dies a natural Death, while his Appeal is depending. Ir | SF. C7. 


Items indeed to be holden in the Year Book © of 4 H. 6. as a general 4 Ed ;. 5. 


Rule, That where-ever a Writ is abated, the Declaration depending upon pi. 19. 
Ii is determined allo, and conſequently, that the Appellee cannot be ar- at 1 
nigned upon it; but to this it may be anſwered, that in the very ſame 4. 
Place it is allowed, That after a Nonſuit in an Appeal, the Appellee may 

tbe arraigned at the Suit of the King; and it ſeems difficult co give a 

Reaſon, why a Writ is not as much determined upon a Nonſuit as upon 

Ian Abatement; to which may be added, that the Point adjudged, which 

vas this, That where a Writ abates for a Miſnoſmer, the Defendant 

| frail not be arraigned at the Suit of the King, ſeems plainly to go on 

us Ground, That where a Suit is ill commenced, the King ſhall not 

bare a greater Advantage from it than the Party might have had; and 

aeſore the Opinion above-mentioned, being alſo contradicted by rhe 

belt Authorities, ſeems to be of little Weight. | f SP.C. 147. 
Sa. 11. Fifthly, That where-ever 8 an Appeal abates for Inſufficien- Letter k. 
| cy of the Writ, or is barred for want of a good Title in the Appellant ; 4; png 

| or for any other Matter which ſhews it was ill commenced, the Deſen- p-al 5. 

Gant ſhall not be arraigned upon it at the Suit of the King, becauſe ir 3 be. 
derer had a good Foundation, and cannot give a greater Advantage to 5 
the King than to the Party himſelf who ſued it; and therefore it ſeems Al. pl. 14-. 
| to be agreed, That if an Appeal be abated for want of Form apparent in yp 16h 

| the Writ, as h for the Omiſſion of the Word Habeas, or for falſe i Latin, 121. 

et for any other k apparent Defect; or if it be abated for a Defect not : 5 5 If: 
Qparent of it ſelf, but diſcloſed by the Pleadings of the Parties, as for a 15 Af pl. 10. 
5 ilnoſmer, or wrongful Addition, or any ſuch like Inſufficiency ; or Bro. Appeal. 

it be abated on Account of the Diſability of the Appellant, as by the 53: 


| Plea of Outlawry m for Felony or Treſpaſs; or if it be put without Day l. F. C. 


155 a Plea of Excommunication of the Appellant; or n if it be barred 4 
! 2 Releaſe made before 


1 the Commencement of the Suit, or by reaſon 3, 
at the Time for bringing 


8 . 
ee. 
3 e the Appellant appears to have never had any Right to bring it; | Bro. Appeal. 


it was elapſed 0 before it was commenced, or Letter C. 
Where in an A. 


Appeal by one as Wife, it is found that ſhe was P never Fi coro. 
Wlully married to the Deceaſed ; or in an Appeal by one as Heir 4 to 12, 103. 


N h | | 4 H.6 15,16. 
5. = _ Letter C. H. P. C. 200. " S. P. C. 149. Letter A. H.P. C. 2co. Fitz. utls. 47. Bro. Appeal. 
ſopra . 17 All. pl. 26 Fitz. coro. 175. * S. P. C. 148. Letter B. Fitz. coro. 12. H. P. C. 200. Vide 


8. . on "BG * Letter A. H.P. C. 200. P S. P. C. 149. Letter A. H. P. C. 2co. Fitz. coro. 
bro, Appeal. 53. 13 Afl, pl. 3 pl. 25. Bro. Appeal. 68. K P. C. 200, Fitz. coro. 201, 384. contra 


Lis: | his 


214 


bis Father, it is found that he hath an elder Brother alive by the fans 
Father, &c. the Appellee ſhall not be arraigned upon the Appeal, at the 

| Suit of the King, but ſhall be wholly diſcharged: of it. But where a 

* SP.C. 1% Appeal is put wirhour Day on the Plea of 2 Excommunication, the 4 


Letter A. pellee ſhall be mainpriſed from Day to Day till the Plaintiff be abſolved; 


13 Ed. 4. 8. 

pl. 3. | 

; Al. pl. 12. 
he = math. 


e 6. | 


35. pl. 1%. | 
Bro. Appeal. 


146. 
11 Aſſ pl. 27 
17 Aff pl 26. 
Fitz. utla gary 


Fitz. coro. 12, 
68, I 67, l 7 5 » 
201, 384 
Bro. nonab. 


23- 
e H. P. C. 200. 
Vide S. P. C. 
149. 

Letter A. 
Bro. Appeal. 
567, 130. 
Fitz. coro. 
136,198,357. 
Fitz. error. 


52. 

27 Aſſ. pl. 7. 
1 Aſſ. pl. 5. 
32 Aſſ. pl 8 
7 H. 7. 5. pl 7. 
4 Fitz. coro. 
287. 

S. P. C. 149. 
Letter D. 

e SPC 172. 
Letter B. 
Quere, Fitz 
coro. 452. 

f Fitz colo. 


; 
1 21 Ed. 3. 
17. pl. 20. 
Bro. co10 37. 
D Fitz. mon- 
ſtrans de 
ſaits 128. 
H P. C. 201. 
S P. C. 104. 
Letters A B 
Firz.coro.25. 
11H. 4.47. 

J. 6. 

ide ſupr⸗ 
ch. 24. Sc Ct. 


25 

i S. P. C. 104. 
H P. C. 201. 
4 Ed. + 10. 
pl. 14. 

Fitz. coro. 25. 
x H P. C. 201. 
2 Inſt. 50. 

S. P. C. 31. 
Letter C. 94. 
ſupra ch 19. 


» See the Preamble of 3 H. 7. 1. S. F. C. 107. Letter A. Fitz. coro. 44, 82. 7 H. 4. 36. Conde? 16. 
38. pl. 35. 31 H. 6. 11. pl 6. 21 Aſſ. pl. 4. 21 Kd. 3. 23. pl. 16. Fitz. core. 18, 114 Fitz. f. P bad 


ſhe is outlawed, &c. which depends upon the Reaſon taken Notice of in 


Of Indiftment. Bock ll MM cha 
ad te 
were p 
tempte 
of an 


and notwithſtanding it ſeems to be holden generally in ſome b Books, * f 


That where an Appeal is abated for any of the Inſufficiencies abovemen- That it 
tioned, or barred, the Appellee ſhall be ſer at large, and be diſcharged, Age, t 
as well againſt the King as the Party; yet e ſurely this muſt be unde. in. 


ag an A 
ſtood only of ſuch Caſes wherein it appears, Thar neither any Indid. | Mich! 
ment is preferred, or intended to be preterred by the King, nor any other red till 
Appeal preferred, nor intended to be preferred by the ſame or ſome other appeal 
Party; for otherwiſe ſurely it cannot but be intended, that it muſt he in bent sc 
the Diſcretion of the Court, upon Conſideration of the Circumſtance of ſed to 
the Caſe, either to commit or bail the Appellee for a reaſonable Time jn peal; | 


order to anſwer ſuch further Proſecution, or 4 to bind him to his Good appear, 


Behaviour for a certain Time, Gc. put if 


Sect. 12, Sixthly, That whatſoever may be pleaded by an Appelle upon 2 
either in Bar or Abatement of an Appeal, while it is carried on at the the ge 
Suit of the Party, may e as well be pleaded by him, when it is proſecs the Ap 
ted at the Suit of the King; as f that the Appellant ſuing an Appal d As 1 
Death, as Wife to the Deceaſed, was never married to him, or 8 tha ought 


ſhall e 
the precedent Sections, viz. That an Appeal ſhall not give the King 
greater Advantage than the Party bimſelf who ſued it. 

Sect. 13. Seventhly,That h where. ever an Appellee is arraigned upon ide 
Suit of the King, he may plead the King's Pardon, in the fame Manners | 
if he had been arraigned upon an Indictment: But if an Appellee, v0 BA 
by pleading ſuch a Pardon diſcharges himſelf of an Appeal at the wt non L 
of the King, be alſo indicted, it is adviſeable i to take Care at the lan: Wi every | 
Time when he is in ſuch Manner diſcharged of the Appeal, to hate! the She 
Ceſſet of Proceſs entered on the Indictment, to prevent the Vexation d Perſon 
a cauſeleſs Proſecution upon it. lege 8 

Seck. 14. As to the fourth Point, viz. Whether one may be tried # Ircalo 
the Suit of the King for a capital Offence, without any Indictment ub [for a 


I 
2, 


a Sheriff's Return, it ſeems to be generally agreed, k That neither the | rom h 
Sheriff s Return of a Reſcous, or Eſcape, or of any other Matter, ue nent, 
any other Record whatſoever, except only an Appeal or Indictment, ® [ings u 
ſomething equivalent thereto, as the Verdict of twelve Men, finding * er: 


Man guilty in ſuch Manner as is above ſet forth in the ſixth Section Wn. | 
this Chapter, can at this Day pur a Man upon his Trial for 12 
Offence, as being contrary not only to the Common Law, but to Ma 
Charta, and other ® Statutes made in Affirmance of it. OT 
Seck. 15. As to the fifth general Point of this Chapter, iz. 1 —_ 
a Man may be arraigned on an Indictment, while an Appeal is depe aft 
ing ery" him for the ſame Offence, it ſeems ® that it was the C00 e. 
Practice before the Statute of 3 H. 7. 1. Whether any Appeal Wale he. 
pending or not, not to try any Man upon an Indictment of —_ 
fore the Year and Day were paſſed, leſt thereby the Suit of - Lens 
ſhould be prevented. And if ſuch Regard were had ro an Ap F a4 was 
none was depending, it cannot be thought but that much * gte⸗ 


Vide 
ND 0. 

Letter B. 95. 2 Ed. 3. 1. pl. 4. 1 H. 7.6. pl. 2. Fitz. coro. 48, 149. Bro. £92: 24 "I 
Sect. 15. ' 9H. 3. ch. 29, ® 2) Ed. 3. de prodictionibus cop. 4. 28 Ed. 3: J. 3, 44 14.3 


Chap. 25. 0 / Indid ment. * 
42d to one actually depending, whethet before or after the Year and ay, 
were paſſed, * Yet it ſeems that the Court was never in any Caſe pe- 4 Co. 43. 
[remptorily bound to ſuſpend the Proceedings on an Indictment in reſpect b. . 
of an Appeal, bur might always in Diſcretion, whenever it ſhould ſeem pi. — +2 
broper, proceed on an Indictment. hanging an Appeal. And accordingly pl. 4. ' 

we find, that in many Inſtances b in the Old Books, when it was holden, lg 6. 28, 
Thac in an Appeal by an Infant, the Parol ſhould © demur till his full Pitz. conſpic 
Ave, the Court have proceeded to try a Man upon an Indictment, while s. = 
Wn Appeal by an Infant was depending againſt him, to prevent the Delay, 5 
Wbich could not but be occaſioned, if the Proceedings ſhould be defer- Quere, Fitz. 
ted till the Appellant ſhould come tq full Age. Alſo d where. a Writ of 1 . 
appeal of Robbery hath been ſued our againſt a Perſon under an Indict- 4. PP 
nent for the lame Robbery, and ready to be tried, the Court have reſu- Fitz. 'coro. 

ſed to put off the Trial of the Indictment in reſpect of ſuch Writ of Ap- Wh 2 

; . 5 32 All. pl. 8. 

Noel; becauſe before the Appellant hath declared, it doth not judicially 4: Aff pl. 14. 
appear, that both the Indictment and Appeal are for the very. ſame Fact. Bro. Appeal 
Bur if there were no ſuch ſpecial Reaſon to induce the Court to proceed Gurte, Fita. 
pon an Indictment while an Appeal is depending, it ſeems to have been coro. 114. 
the general © Practice to ſuſpend the Proceedings on the Indictment till 3 * 
the Appeal were determinſſee. DDE On ! 
As to the ſixth general Point of this Chapter, viz. Who may be, and 108, 112. : 
ought to be Indictors, and in what Manner they are to be returned, I .. Aſſ. pl. 
hall endeavour to ſhew, = 


Fitz. Age 


1. How theſe Matters ſtand by the Common Law. 1 
2. How by Statute, Bro. Appeal 
h 105. 0 | 
| | . | „ Vide ſupra 
Fa. 15. As to the firſt Particular, it ſeems clear, That by the Com- ch. 23. Sc, 
mon Law every Indictment muſt be found by twelve f Men at the leaſt, 1. 
® : Ws Bk h | 4 31 H. 6. 
every 8 one of which ought to be of the ſame h County, and returned by 11“ pl. 6. 
[the Sheriff, ot other proper Officer, without the Nomination of any other Fes. core 18, 
Perſon whatſoever; and ought alſo to be a Freeman, and a lawful 1 N Wer 
lege Subject; and conſequently neither under an i Attainder of any Ser the Buks 
| Ircalon or Felony; nor a k Villein, nor Alien, nor outlawed, whether % 6e 1e 


for a criminal Matter; or, as ! ſome ſay, in a perſonal Action. And _— e f 
| rom hence it ſeems clear, that if it appear by the Caption of an Indict- Cro. Eliz: 
ment, or otherwiſe, that it was found by m lels than twelve, the Proceed- ih 30. 
nes upon it will be erroneous. n Alſo, it ſeems that any one who is 2 faſt. 387. 
inlet a Proſecution for any Crime whatſoever, may, by the Common ; See the 


Law, before he is indicted, challenge any of the Perſons returned on the Pe of 


| Grand Jury; as being outlawed for Felony, Cc. or Villeins, or returned 3 loft. 32, 

ide laltance of a Proſecutor, or not returned by the proper Officer, £1 2 0 

| 4 | | Pet | 32 Rol. Re. 

„ e. 16. Alſo many Indicments in inferior Courts have been #2 | 

? quaſhed for want of the Words, Proborum G. legalium hominum, in the « bipbam 
Caption of the Indictment, ſetting fotth by what Perſons it was found; 202. 


| * this is ſaid to be no Exception to an Indictment found in the Court 3 19%: 236. 
King's Bench, or Grand Seſſions, or Counties Palatine, and hath been 1.3 Iaſt. 32. 


on over-ruled, as to Indiftments in other Courts, becauſe all Men 21 H. 6. 36- 
well de intended to be hotieſt and lawful, till the contrary appear. 13, Piti. 

. regal | 3 | Proceſs 208. 
ttt, Gro, Car. 134, 147. 1 Jon. 198, 199, * Cro, Eliz. 654. pl. 16. 1 11H. 4 41. pl. 1 3 coro. 
371. pl ga 17 . BY H. 6. 30. pl. 17. Quære, Cro. Car. 134, 135, 147. 1 Keb. 629. pl. 112. 2 Kch. 
1 p Cro. Eliz. 451. pl. 7. Cro. Jac, 635. Palm. 282, 389. 2 Rol. Rep 400. 2 Rol. Ab. 82. pl. 7. 
8 bl. x 0 oph, 202. 1 1 Keb. 629. pl. 112. 3 Keb. 471. pl. 63. 1 Lev. 100 2 Keb. 135, 20%. 1 Keb. 

ö ws Jac, 41, 1 Sid. 106, 367. Quzre, 2 Rol. Ab. 82. pl. 8. 4 
| ; . | Se 2 
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f N ; which / 
b ve 6 
che ! 
atutes 


9 11 11 4+ Se. 17. It is reſolved in the 2 Vear· Book of 11 H. 4. by the 14 
* $i indig. vice of all the Juſtices, That one outlawed: on an Indictment of Felony 
9 25 coron. 89. may plead in Avoidance of it, that one of the Indictors was outlawed fr 
Bro. indi. Felony, Cc. But it ſeems to be the general b Opinion, That this Reſolu. y chele 
Vide infra tion is rather grounded on the Statute of 11 HF. 4. ch. 9. which E. 
f ; we Vu 2 7 Way a Eyre, 
S526; 8 made in the fame Term, in which this Reſolution was given, than on the robabl 
Co. co, Common Law; becauſe it appears by the very ſame Vear Bock, thy | 


12 Ca. 99. k ; W:quiry 
H. P. C 202. when this Plea was firſt propoſed it was diſallowed ; from whence, x] | 5 Ja 
. ſuppoſe, it is collected, that the ſubſequent Reſolution was founded o Necelſit 


Vide Cro. The Authority of the ſaid Statute, which may be intended to have her 
Car. 134, 135. made after the Plea was diſallowed, and before the ſubſequent Reſoluticg, liter, 
by which it was adjudged good. Vet, conſidering that the aid Bech. bus pu 

tion was given in the Beginning of Hilary Term, and that the Parliamen ged. T 
which made the ſaid Statute was not holden before the Beginning of th | 
ſame Term; and therefore it is not likely that the ſaid Statute was ſofoo 
made; and alſo conſidering, that the ſaid Reſolution was given by Aci 
ol all the Judges, who ſeem to have been conſulted about the Validiy 
of the Plea above-mentioned at the Common Law, and takes no manicr 
of Notice of any Statute, but only of the Law in General, it may & 


And it 


reehol 
Won [uric 
Wexccpt | 
Which | 
early 


pin a Queſtion, Whether ſuch Plea be not good at the Comm 3 1 
Law? 5 | „ . l 
Vide 2 Rol. Seck. 18. I do not find it any where holden, That none but Frech 4 & 
yy" 647 ders ought to be returned on a Grand Jury; but how far the Law is Fippoſ 
Cto. Elz. a Reſpect altered by Statute , ſhall be ſhewn in the tuentel Feicry 
413 ection. . 95 9 5 3 1 
Gro. Jat.672. ' Seck. 19. As to the ſecond Particular, viz. How the Matters aboe Bio fi 
mentioned ſtand by Statute, it is enacted by the Statute of Weſmin/* 1, ein 
28. That old Men above the Age of ſeventy Tears, Perſons perpetually fick i i E Nece(] 
= firm at the Time of the Summons, or wot dmelling in the Country, ſtall uin ny 
put in Juries, or leſſer Aſſiſes. And the Equity thereof, and the Rexlont e 
the Thing, ſeem plainly ſo far to extend to Grand Juries, that if it Si | Articul 
appear that any of the Perſons above-mentioned be returned on a Grit 40 
Jury, the Court, into which they are returned, will eaſily exculc that | diin:d 
© 4 luſt. 448. Non-appearance. Bur it ſeems clear, © that any ſuch Perſons being F le nx 
* Regiſt 180. turned on a Grand Jury, may lawfully ſerve upon it, if they think l. afted ; 


neither do I find that they can have an Action on the ſaid Statute for bi | enacke, 
D. ſo returned; for the Wric d in the Regiſter grounded on, and reciting | ran, 
| Vide 2Inft. Statute, mentions the Prohibition of it to be, that Men above the ag | and ſh 
447, 445 of ſeventy Years ſhall not be put in Aſſes, juratis, vel recognition #" Bl |; 
quibus, which Expreſſions ſeem proper for Petit Juries only; wheres ® ceedin, 


F. N. B. 166. 


122 © Writ grounded on the Statute of Articuli ſuper chartas, ſet forth mote Þ [prot 

Vide 2 laſt. large in the twenty-firſt dection, recites the Prohibition thereof to be. Fo that tj 

56r, none of the Perſons in the Writ mentioned ſhall be put 2% inquire nes, is 

nec juratis, which Expreſſion ſeems to be of a larger Extent, and d © but be 

| in Grand as well as Petit Juries ; by which it ſeems clearly to be ay Utend 
6 that in the Judgment of thoſe who formed the ſaid Writ, the Statute | be wilt 
mentioned is more general than the former. 191 cannot 

Sect. 20. fc is farther enacted by the above-mentioned Statute o 1 Ar i 

minſter 2, 38. That none ſhall be put in Aſſiſes or Juries, though the) 8 l lan, ſu 

be taken in the proper County, who have leſs Tenements than to the Valie 0] 1 

ty Shillings yearly. And it is required by the Statute of 21 * al 

commonly called the Statute De his qui ponendi ſunt in 405 8 ["*Cure, 


4 thre t 


ſhould have Tenements to the Value of 408. yearly ; Provided, 
| ces in Eyre for Common Pleas in their Eyres, and alſo in A 
| x 
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% ſhall be talen in Cities and Burghs, and other trading Towns, the ſame 

te done as was accuſtomed: And this Exception is likewiſe mentioned 

« the a Writ in the Regiſter, which ſeems to be grounded on both theſe * Regiſter 

dututes; by which it appears, That neither by the Common Law nor PN 5 

V cle Statutes there was any Leceſſity in Proceedings before Juſtices Vide 2 Rol 

Ey te, Oc. That hetit Jurors ſhould be Freeholders; and if fo, it ſeems Ab 647.640. 
obable that there is no greater Neceſſity that Grand Jurors making an “e E.. az 

Woquiry before them ſhould be Frecholders; and if a Crand Juror before 

Iich Juſtices need not to be a Frecholder, why ſhould there be a greater 

eeſſty chat a Grand Juror before other Juſtices ſhould be a Freeho'der ? 

And it is farther remarkable, that the above mentioned Writ in the Re- 

ilter, which ſeems to be grounded on theſe Statutes, mentions only Pere 

ons put in «fits, juratis, vil recognitionilus aliquibus: To which may be ad- 

bed, That tbe b ſeveral ſubſequent Statutes, which require that none but* 2 H; 

recholders or Copy holdets of Lands of ſuch a Value ſhall be returned N 12 

hpuries, expreſsly extend only to Juries returned for the [rial of Iſſues, 4 . 

| xcept only the © Statutes concerning Indictments in the Sheriff's Torn, 4 & 5 Gul. & 

which require, that every Juror finding ſuch Indictment ſhall have 205. Mr. c. 24. 


& 8 Gul. 3. 
oarly of Freehold, or 265. of Copy hold, and allo except 3 . 7. 1 38 


hall inquice of Concealments by other inqueſts ſhall have Tenements of e 
the yearly Value of 40s. and alſo except 33 F. 6. 2. which requires 
that every Indictment in the County Palatine of Lancaſter, of Perſons 
Euppoſcd by the ſame Indictment to live in ſome other County, and alſo 
Fevery Indictment in any other County, of Perſons in the ſame Indict- 

went, ſuppoſed to live in the ſaid County of Lancaſter, ſhall be taken 

dy (uch Jurors only as have Lands to the yearly Value of one hundred 
W Slings: All which ſe:ms to make it doubtful, Whether there be any 

Nceceſſity either by the Common Law or Statute, that a Grand Juror in 

W in any other Caſe muſt be a Frecholder. 5 
acc. 21. It is enacted by 28 Ed. 1. commonly called the Statute of 

 Articuli ſuper Chartas, cap. 9. That no Shcriff, nor Bailiff ſhall impancl in In- 

%%, nor in Juries over many Perſons, nor others, nor otherwiſe than as is or- 

aun:d iy Statute e And that they ſhall put in thoſe Inqueſis and Juries, ſuch as 

be next Neightours, moſt ſufficient, and leaſt ſuſpicious. And the like is en- 

added almoſt in the very ſame Words by 42 Ed 3.11. And it is farther 

[enacted by the ſaid Statute of Articuli ſup:r Chartas, That he who doth cen— 

. and is attainted thereupon, [ball pay unto the Plaintiff his Damages aon{le, 

| * ſhall ke grievouſiy amerced to the King. And the ſaid Statute of Articuls | 

% Chartas, is laid by Sir Edward Coke, to extend to all Suits or Pro- 2 Inſt. 361. 
urs, either criminal or civil, real, pcrional, or mix'd, publick or 

binate, Allies or Enqueſts; and ſurely that Part of it which ordains, 

lat the moſt ſufficient and leaſt ſuſpicious ſhall be returned on all Ju- 

% 13 lo agreeable to common Right and natural Juſtice, that it cannot 

vt be thought to be in Affirmance of the Common Law, and equally to 

pe to Grand and Petit Jurics, and conſequently if any Officer ſhall 

1 Wituily guilty of an Oftence againſt it in the Return of any Jury, he 

"Ip but be puniſhable for his Contempt, at the Suit of the King. 

bs. fs a enacted by 23 E. 3. 6. That Juſtices of Aſiſes ſhall have Commiſ- 

1 Pictent to mquire in their Seſſions of Sheriffs, &c. for putting into Panels 

7 ape and of evil Fame. And it is farther. enacted by 34 EA. 3. 4. 

Bal t anels ſhall be made of the next People, which ſhall not be ſuſocct nor 

tured, And that the Miniſters which do againſt the ſame, ſhall be puniſhed 


rf, ; 2 
K K k FP 


which requires that every Juror of an Inqueſt by which Juſtices of Peace“ Vide ſup: 2, 
65, $6,675,568. 


44 

4 

* 

1 

1 

TY 
1 

15 

th 2 

4 

F 1 
+ Bp 

i Mp 

: x 

x 16 
o if 

2 

1 V. 
TS. 
1 

} 
i 

„ 

is f 
os |. 


2 
— — —— — „ 
* * „ 
2 — g 
2 2 8323 
- — — 
— ny SCLC! 


218 Of Indiftment. Bock ll 


aſs, as well againſt the King as againſt the Party for the Ouanti. a 
2 which he hath ſuffered in lick. rr ook 2 Fa Ae, 2 
equally to extend to the undue Return of Grand and Petit Jurics, bath 
is obſervable, that the Clauſe of the above recited Statute of Anind 
ſuper Chartas, which ordains that the Sheriff, Oc. ſhall render doch 
Damages, extends only to Juries returned in Suits between Party aud 
Party; becaule it ſays, That he ſtall render them to the Plainiif, Which 
is a Denomination never given to the King or Proſecutor, where the 
Procceding is by Way of Indictment; and accordingly we find that the 
3 Regiſt. 178. Writs in the 4 Regiſter grounded on this Statute expreſsly relate to Suit 
F. N-: B. 165. between Party and Party. N 
Seck. 22. But the principal Statutes relating to the Return of Grand 
Juries, are 11 H. 4. 9. and 3 H. 8. 12. the firſt whereof is as follow, 
Becauſe, that now of late Enqueſts were taken at Weſtminſter, of Per fons name 
to the Juſt ices, without due Return of the Sheriff, of which Perſons ſeme wt 
outlawed before the ſaid Juſtices of Record, and ſome fled to Sanctuar) fer Inu 
ſon, and ſome for Felony, there to have Refuge, by whom, as well mam Off 
nere indicted, as other lawful liege People of our Lord the King, mit quily, 
Conſpiracy, Abetment, and falſe Imagination of other Perſons, for their ju 
Advantage and ſingular Lucre, againſt the Courſe of the Common Law uſd ul 
accuſtomed before this Time : Our ſaid Lord the Kine, for the greater Fiſt ut 
| Ruietneſs of his People, will and granteth, that the ſame Indictment ſo nul, 
with all the Dependance thereof, be revoked, adnulled, void, and holden fir un 
for ever: And that from henceforth no Indict ment be made by any ſuch 45 
but by Enqueſts of the King's lawful liege People, in the Manner as was 1ſt 
the Time of his noble Progenitors, returned ly the Sheriffs, or Bailiffs of Fs 
chiſes, without any Denomination to the Sheriffs, or Bailiffs of Franchiſ:s itn 
made by any Perſon, of the Names, which by him ſhould be impanelled, exit3t 
be by the Officers of the (pid Sheriffs or Bailiffs of Franchiſes ſworn and ii 
male the ſame, and other Officers to whom it pertaineth to make the ſame dit 
ing to the Law of England: And if any Indict ment be made hereafter in i 
Point to the contrary, that the ſame Indidtment be a'ſo void, revoked, ani i 
ever holden for none. . 


In the Conſtruction of this 
ſolved, 5 3 
Sect. 23. b Firſt, That where a Perſon not returned by the Sent ® 
a Grand Jury procures his Name to be read among theft 0! tels Vi 
were actually returned, whereupon he is ſworn ot the Graad gu © 


Statute the following Points have been 


p 12 Co. 98, 
99. 
3 Inſt. 33. 


e Suprs, he may be indicted, either in the King's Bench e oc before Juſtices of 05 
cap. 5. Sect. and Terminer, for his Contempt of the Statute; and being found bl 
Fo may be fined and impriſoned; and yet the Statute doth not expreſs!) 1 
vide that any ſuch Perſon ſhall be any Way puniſhed, but c chat! 
Indictment ſhall be void, GG. CO 
a 1 Co. 98. Seck. 24. 4 Secondly, That Indictments of Offences not capital "ih 
1 Irſt. 33. much within the Statute as indi&ments of Treaſon or Fc:ony 3 4 


before lufe 


C . EC . , - 1 7 | 
* 13+ Indictments before Juſtices of Peace as much as Indictments 's Inqud 


* 1 Jon 198, {for Juſtices ; but ir hath been © queſtioned whether a Coroncr 


Gro. C. 134, be Within the Purview of it. cake 
any Indictment ., 


747. Sect. 25. Thirdly, That a Perſon arraigned upon ia Ayol 
- + Iva contrary to the Purview of the Statute, f may plead ſuch Matter 10 a 


Ero. Ca. 134, ance of the Indictment, and alſo plead over to the Felony: 
roar: 198, 
199. 


Sell. 26. 
1 5 
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F.. 26. Fourthly, That a Perſon outlawed upon any ſuch Indictment 
E.chout a Trial, may alſo ſhew in Avoidance of the Outlawry, that the 

india ment was taken contrary to the Purview of the Statute, as ſeems 

Y ally to appear from the 4 above-mentioned Year-Book of 11 JI. 4. 41. * Supra, 
ut if a Perſon who is tried upon ſuch an indictment, takes no ſuch Ex- Seck. 17. 
A -ption before his Trial, it may be Þ doubtful whether he may be allow- » 3 Iaſt. 34. 
d to take ſuch Exception afterwards, becauſe he hath ſlipp'd the moſt Bro. Iadict :. 
Proper Time for it; except it can be verified by the Records of the {fame 

Eur wherein the Indictment is depending, as by an Outlawry in ſuch 

Court of one of the Indictors, &. in which Cale it is © ſaid, That any 3 Lat. 34. 
Wane, as amicus Curie, may inform the Court of it. : 


Uiament be within any one of the Exceptions in the Statute, he vitiates |; b C. ,,, 
Ie Whole, tho' never ſo many unexceptionable Perſons joined with him $ PC 88. 
Win finding it. e 
= $7, 28 Sixthly, That if a Priſoner indicted of Felony offer to take 

y ſuch Exception, he ſhall upon his Prayer have e Counſel alligned * e, C. 
bim for his Affiſtance in it. 1 . 1 Jon. 198. | 
Sed. 29. f Seventhly, That the Court needs not admit of the Plea of J lat. 1. 
me Outlawry of an Indictor, in Avoidance of any ſuch Indictment, un-; 8 wo 
Bi; he who pleads it have the Record ready. Ee, a 


ſonal Action be within the Purview of the Statute. 853 
| SeZZ. 31. It is recited by the above-mentioned Statute of 3 H. 8. 12. 147. 
Da man) Oppreſſions had been, by the untrue Demeanour of Sheriffs and their Vid. ſup $:&. 
E Miniſters, done to great Numbers of the King's Su'jes, by Means of returning, 

Wat Seſſons holden for the Bodies of Shires, the Names of ſuch Perſons, as for the 

lar Advantage of the ſaid Sheriffs and their Miniſters, would be wilfulty for- 

n and perjured, by the finifter Labour of the ſaii Yheriffs and their Miniſters : 

WF Reaſon whereof many ſubſtantial Perſons, (the King's true Subjects) had been 

Won fully indicted of divers Felonies and other Misbehaviour, by their Covin and 

| Fillchood : And alſo ſometimes by Latour of the is 5 heriffs, aivers great Felo- 

i had been concealed, and not preſentcd by the ſaid Perſons, by the ſaid Sheriffs 

d their Miniſters partially returned, to the Intent to compel the Offenders to make 

| Fines, and give Rewards to the ſaid Sheriffs and their Miniſters. 

| And thereupon it is enacted, That all Panels to be returned, which be not 

| it the Suit of any Party, that ſhall be made, and put in by every Sheriff and their 

Miniſters afore any Juſtice of Gao. D-livery, or Fuſtices of Peace, whereof one 

to be of the Quorum, in their open S ſions, to enquire for the King, ſhall be re- 

| farmed by putting to, and taking out of the Names of the Perſons, which ſo be 

| mantlled by every Sheriff and their Miniſters, by the Diſcretion of the ſame 

| tices, before whom ſuch Panels ſhall be returned. And that the ſame Juſtice 

14 Juſtices ſhall command every Sheriff, and their Miniſters in his Alſ nce, to 

b her Perſons in the ſame Panel by their Diſcretions : And that the ſume Pa- 


3 11 % reformed Ly the ſaid Fuſtices be good and lawful. And that if any her ff, 
l 0 any their Miniſter, at any Time do not return the ſam? Panels ſo reformed, that 


A "yy 13 Sheriff and Miniſter ſo offending, ſhall forfeit for every ſuch Of- 

ce 201, &c. 

L 31. It hath been reſolved that this Statute doth not take away 

| 2 of the above · recited Statute of 11 E. 4. in any Point wherein 

. oth not expreſsly vary from it; from whence it follows, That if any HP. C. +02. 

7 the Jurors who find an Indictment be outlawed, or returned by a She: 3,19* 33: 

b= or Bailiff, at the Nomination of any other Perſon, the Indictment gg. 
de avoided in the ſame Manner as before, by Force of 11 H. 4. ex- 

| | cept 


26, 


K. 27. 4 Fiſthly, That if any one of the Grand Jury who find an In- 4% E 481. 


Seck. zo. It ſeems ſomewhat queſtionable, 8 whether Outlawry in a per- : Joo 193, 


ContraS.P.C. 
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cept ſuch Nomination be made by the Juſtices authorized by 3 J. 8. f Chip 


2 26 Aff. reform that Panel. 6 8 800%; 0 
pl. 32: Sect. 3 3. As to the ſeventh general Point of this Chapter, v2, W:rhin * 
Fu Coro. hat Place the Offences inquired of mull ariſe, notwirhlianding it wat i Low, 


194 . 5 17 
Wie ſopte, anciently à holden, That it one V ho had committed a Robbert, iu the County * 


Seck 5. County of 4 were taken with the Manner in the Cousty o B. he 1 m . 
» 3 Int. 49. be put to anſwer in the County of B (by which | {uppol. u 15 intended ane Cou 
II. F. C. 205 that he might be put to anſwer on an jndict ment founc n the © ouny of County: 
* 1 Buiſt203, f.) and then tried by a Jury from the County of 4. Yetutlets toe Seck. 3 
Gro. El. 15 generally b agreed at this Day, That by the Common Law no Grand ſy County 
pi. 8. rors can indièt any Offence whatloever, which doth not arile witiin the either, a 
N ug Limits of the Precinct for wich they arc returned: And Upon this «round delt 
pi. 9. tit hath becn reſolved to be a fatal Exception to an Jocictment, that it Country, 
„Cie Jac: doth not appear by it that the Offence aroſe within the © County, er titted ar 
276. Riding, or © other ſpecial Diviſion, or f Precinck, for Which the Juy makes it 
no Jac.276. Ahich found it was returned. And a fortiori therefore it mutt be a8 ile frlt 
Keilw. 89, good Exception, that it exp relsly appears by the Indictaent that the tue: E 
33 bis. Offence arole in a County. G. different from that for which the [ary been ho 
3 was returned. And it is h ho den, That even the finding of a Collaceal tioned ; 
i. 137. Matter exprelsly alledged in the Indiment to have happened in a dite ſully (ht 
» Cro. Jac. 17. rent County, is void. Bur ſome have holden, That if the County b: ch deck. 
'1 \Bulſt 203. preſſed in the Margent of an Indictment, ihe Vill or Vills in which ths carried 
3 Offence is laid, ſha'l be intended to be in the ſame County. But the ind tri 
Ot cater k Number of Authorities require a greater Certainty, as by er forcibl 
Cro Jac. 169. preſsly alledging ſuch Vill or Vills in the County named in the Margen, amount 
k Sid 345, Or in comitatu predicſo, which ſeems to be ſufficient where but one Count] licaling 
2%. EI 606, is named before; but to be l uncertain where A County is named in the Purpor 
pl 4. 677. Body of the Indictment different from that in the Margent. But it ſeem nabe 
pl. 6. 738. from the Authority of m Baud s Caſe, That if a Fact be alledged in 5, | eithcr, 


3 13” iuxta D in Comitatu E. being the lame County for which the Jury ho 
Vide CroJ-< turned, the County is ler forch with ſufficient Certaiaty, egy 3 oi 
1223 be intended to be in the lame County with D. Allo if one be od 1 
pl. 94. a Reſcous from an Arreſt in the County of B it hath bcen ho 5 
1 Co. El ice. that it is needleſs to exprels the County wherein the Reſcous was dee 
pl. 5. 184. with greater Certainty, becauſe it ſhall be intended to have been mW: 


1 ? 5 \ 5 - : ' | ( be 
P!1-43% ſame County wherein the Arreſt was; 4 * forttor! therefore, if a Fatt 


* 51. | DR | + 

gt Tac 41 alledged ar B. in the Pariſh of C. in the County of D. it cannot but 

0 855 Jac intended that B. as well as C. is in the County of V. A . 
0. Jac. : # . : * þ 

3 Seck. 24. But of whatſoever Nature an Off:nce indicted may be. {tc 

Vic whey ec. it {ecms 10 


Vide Fitz. ther local or tranſitory, as ſeditious Words, or Battery, wi 
Cri. 45: he Þ agreed, That if upon Not guilty pleaded it ſhall appear wen un 
Retorn de committed in a County diſierent from that in which the Ind! we Ni 
Viſcount 32: found, the Defendant ſhall be acquitted, As ſhall be ſhewn more © 


Bro. Rerora | ; 88 
de Brief 97. in the Chapter concerning Evidence. 


31.7.1. Se, 35. And therefore at the Common Law, if a Man bad 
1 7 17. b. One County of 2. Stroke received in another, it ſeems to . 0 3 
18.32 more 4 general Opinion, that regularly the Homicide Was 12 "nd 00 
„ Ed. 4.15. neither of them, becauſe the Offence was not compleat in eit ADE 
5 p1.29. Grand Jury could inquire of what happened out of their ww. * 
„ Cto Flieg. But this Inconvenience is remedied by 2 G3 Ed. 6. 24. by 3 1 ina 
pl. 3. ' enacted, That where any Perſon ſhall be feloniouſly ſtricken, . lend 
Hp. C 203. County, and die of the ſame Stroke or Poiſoning in another Count), þ hab bar. 


We a - at 
. Kelynge 15. [ydict ment thereof found ty Jurors of the Count), nw here ile 8 c 464 
up ons the 0 4 of | 40 


« Vide B. 1. pen, whether it ſhall le found before the Coroncr, Bri; 
(h 31 S.13 — 1 | 1 
1 24. Contra Fitz. C., 


pl 7 10 fl. 7. 28. pl. 20. Fitz. Indictment 23. See the Preamble of 2 & 3 Ed. 6. 
Inditm. 24. 7 H. 7. 8. pl. 1. 10 Hs 7. 20. pl. 8. Fitz. Cor. 446. 
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Buch; or before the Tuſtices of Peace, or other Juſtices or Commiſſioners, which 
ul have Authority to inquire of ſuch Off-nces, ſhall be as good and effiFual in 
the Law, as if the Stroke or Poiſoning had been committed and done in the ſame 
(un) where the Party ſhall die. or where ſuch Indict ment ſhall be ſo fornd. | 

Se. 35. And it ſeems that by the Common Law, if a Fact done in; 1592515 
ne County prove a Nuſance to another, it may be indicted in 2 either à f 44s 
County. : 19 AfL pl. 6. 
$:8. 36. Alſo by the Common Law if one guilty of Larceny in one 9 
County carry the Goods ſtoln into another, he b may be indicted in eis. 245. 
cither, as hath been more fully ſhewn in the firſt © Book. H „ . 
S: 37. Allo if a Man marry two Wives, the firſt in a foreign Fitz Cor 62. 
Country, and the ſecond in England, it is d holden that he may be in- Ch. 33 89. 
lied and tried for it in England upon the Statute of 1 Fac. 1. 11. which 6%, 850. 171. 
makes it Felony 3 becauſe the ſecond Marriage alone was criminal, and 3579 
the firſt had nothing unlawful in ir, and was mereiy of a tranſitory Na- 
we: But where the ſecond Marriage is in a foreign Country, it hath 
been holden, hat the Party is not triable on the Statute above men— 
tioned ; but this ſeems contrary to the Purview of it, as hath been more 
fully ſhewn in Book 1. Chap. 43. Seck. . . 
Seck. 38. Alſo if a Woman be taken with Force in one County, and 
arricd into another, and there married, the Offender may be ind cted | 
nd tried in the ſecond County, upon the Statute of 3 H. 7. 2. againtt 3 
forcible Marriage, becauſe the Continuance of the Force in ſuch County Sc to. 
amounts to a fore ble Taking within the Statute, But if an Off nce in 
ſealing, taking away, withdrawing, or avoiding a Record, againſt the, 
Puyorr of 8 J. 6. 13. be committed partly in one County and partiy in cn. 4 Str c. 
aoher, fo as not to amount to a compleat Offence within the Statute in 
eber, it is (aid that the Party cannot be 1nuicted for a Felony in either, 

but only for a Miſpriſton. | „ | 

Sd. 39 It is enacted by 26 H 8. 6. For the Puniſhnent and ſpcedy 
T , as well of the Counterfeiters of any Coin currant within this Realm, N aſh- 
„ uppine, or miniſhing of the ſame, as of all and fin ular Felonies, Murders, 
nul arning of Houſes, Manſlaughters, Ro'beries, Burelaries, Rapes, and Ac- 
(vis of th ſme, and other Offences feloniouſly done, within any Lordſhip Marcher 
 V ales, that the Juſtices of the Gaol- Delivery, and of the Peace, and every of 
hm for the Time being in the Shire or Shircs of England, where the King's Writ 
Velh ex? adjoining to the Lordſhip Marcher, or other Places in Wales, where 
| [ cc unte feiting waſhing, C ippinz, or miniſhing of any Coin curraut within 
Heal or Murther ſhall le committed; or where any other Felonies or Acceſ- 
e all be committea ſhall have full Poner at their S. ſions and Gaot- Delive- 
J te enquire ty Verdict of twelve Men of the ſame Shire or Shires next adjoin- 
. ri hin England, where the King's Writ runneth, there 10 cauf- all ſuch 

% e, Waſbers, Clippers of Momcy, Felons, Murderers, and Acceſſaries 

g F a to be indiFed, according to the Laws of this Land, in like Manner 
W m, as if the ſame Petit Treaſons, Murders, Helonies. and Acceſſaries to 

* ſme, had been done within any of the ſaid Shires within the ſaid Realm © 


And a! ; | | 
- to bear, determine, and judge the ſame, according to the Laws of the 
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Ty 2 20 it ſeems generally to have been © holden, That the * 1 Bs. 
oY .# = 7 0 Statute to the Juſtices of eee A K 8 685. 
ou — adjoining En liſh Counties, in relation to the ences oy ar, 247. 
© the Jug; 10ned, is not repcaled by 34@ 354 8. 26. which mpow- gk 1. 
fenc Ices of the Grand Seſſions in Wales to take Indictments ot ſuch Ch. 31. 
"es. but it hath been f relolved that an Acquittal on an Indict- 8e. . 


F Lev. 419. 
x4 4 ment 
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ment at the Grand Seſſions is a good Bar of an Indictment for the ſyn; Sed 

. Crime in an Engliſb County. | appoit 
Se. 41. It is enaded by 28 H. 8. 15 which hath been more ful. of a fe 

ly fer forth and expounded in Book 1. Ch. 37. That Treaſens, Feloxirs ni the In 

Rovberies, &c. wpou the Sea, &c. ſhall be inquired, &c. in ſuch Places iy N the fir! 

Realm as ſhall be limited in the King's Commiſſion, in like Manner as if fach . Comm 

fences had been committed on the Land. rors of 

Book 1. Sec. 42. It hath been à reſolved, That this Statute extends got tg Set 
8 Offences done in Creeks or Ports within the Body of a County, becauſ of ſuc 
Quere Moor {uch Offences were always cogniſable by the Common Law. of this 
121, pl 265. Sec. 43. Alfo it hath been b reſolved, Thar the Force of this g. appoin 
32+” rute, in relation to Treaſons done upon the Sea, is not taken away by miſſion 
4 Inſt. 124. 35 H. 8. 2. more fully fer forth in rhe forty ſeventh Section. Sep 
Bohn 13+ Cet. 44. It was made a © Doubt upon this Statute, Whether one who trable 
13 Co. 51,52, Was an Acceſſory at Land to a Felony at Sea, were triable by the gem. being « 
Noy 131. ral within the Purview of it; but this js {erried by d 11 & 12 U. z. 4 tainly 
2 HH. F. which enacts, That Acceſſories to Piracy before or after, in fuch Vams | Natutt 
v Ir. 112. AS is ſet forth more at large in that Starute, {ha!! be inquired of, u, the Ci 
_ 408 and adjudged according to the ſaid Statute of 28 HF. 8. 15. And tl 
ad Bk. See. 45. It is farther © enacted by the ſaid Statute of 11 & 120 or any 
Ch. 37 c. 7. That all Piracies and Felonie< upon the Sea, Oc. may be trid ceived 
cg at Sea, or upon the Land, in his Majeſty's Plantations, in ſuch Mann: here b 
Ch 37, as hath been more fully ſer forth in the firſt Book. | an 77 
KIs Toy Seck. 46. It ſeems to have been a great f Doubt before the making d reed | 
gel bean the Statute of 35 H.8. 2. in what Manner and in what Place High Tre Law 0 

bie ef 35 Hs. ſon done out of the Realm was to be tried; for fome ſeem to fences 
e vide fob holden, That ir was triable only upon an 8 Appeal before the Conſlibe beyon 
Ch 4 Seel 9. and Marſhal ; others, that it might be tried upon an Indictment, [ain quired 
UE nar the Offence in h any County where the King pleaſed ; and others, i118 1 
Dycr 131, it was triable by Way of Indictment in that County! only wherein i Wn fene 
pl 75. Offender had Lands: But ſurely it k cannot reaſonably be doubted, bi mirred 
5 TOE. 261. that it was tri..ble ſome Way or other, for it cannot be imagined tat & Tre 
3 Inft. ', * Offence of ſuch dangerous Conſequence, and expreſsly within the (ut By rel 
IContraDyer view of 25 Ed. 3. ſhould be wholly diſpuniſhable, as it mull have been Trial 
Tons 15 KA if it were no Way triable. | 7 OF 
a © Se@#. 47. But for a plain Remedy, Order, and Declaration of this Matin, W.1 
1 And. 262. js enacted by 35 H. 8. 2. That all Manner of Offences, being ib. al j any 
| made or declared, or after to be made or declared, by any of the Lars and 0.1" Bn . 
of this Realm, to be 1 reaſons, Miſpriſions of Treaſens, or Concealments f 45 105 ore 

ſons, and done, perpetrated, or committed, by any Perſon or Perſons, ui 9 * « K J 

Realm of England, ſhall be from thenct forth inquired of, heard and d-tarmin g * 

before the King's Juſtices of his Bench for Pleas 10 be Holden before hin f þ 1 © 

00d and lawful Mien of the ſame Shire, u hure the ſaid Bench ſhaw „l "0 

kept ; or elſe b. fore ſuch Commiſſion: rs, and in ſuch Shive of the Realm, 4 = > —— 

be aſſigned by the King's Majeſty's Commiſſion, and ty an ful Men of the ſamt 1 l 85 

in like Manner and Form to all Intents and Purpoſes, as if ſuch / 2 1 lccef 

prifi-ns of Treaſons, or Concealments of Treaſons, had been dont, perpeirit * is 1 

committed within the ſame Shire, where they (hall be ſo inquired ef, heard an - 

termined, 4s is aforeſaid. | 8 * 

; | tle cb 

In che Conſtruction of this Statute the following Points hae been 7 


reſolved, 
Hall 
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5:3, 43, Firſt, That if the Court of King's Bench, or Commiſſioners 
appointed in purſuance of the Statute, after having taken an Indictment 
of a forcign Treaſon, remove into a different County from that in which 
he Indictment was found, the ® Trial ſhall be by Jurors returned from * Hh. C. 204. 
dhe felt County; and this is moſt agreeable to the general Courſe of the 
Common Law; which b requires, That IndiQtments ſhall be tried by Ju-, S. P. C 99. 
cars of the ſame County in which they were found. 5 Vid 57.286 
Held. 49. Secondly, That the Commillioners and County for the Trial pl. 45. 
| of ſuch Treaſons, are © ſufficiently aſſigned by the King in Purſuance H. P. C. 
| of this Statute, by his either writing his Name to the Commiſſion that 1 
appoints them, or ſigning the Warrant to the Lord Keeper for the Coen 
miſſion. | 5 5 
SF. 50. Thirdly, That a Treaſon done by an 4 Jriſhmaz in Ireland, is * 3 Inſt. 1r. 
able in England according to the Purview of this Statute ; for Ireland 61. 9%, 
bing out of the Realm of England, a Treaſon committed © in it is cer- H. P. C. 16, 
zinly within the Letter of the Act 3 and nothing within the Letter of a 79% _ 
ature made for enlarging the Juriſdiction, and ſupplying the Deſects of vide; Keb. 
e Common Law, ſhall eaſily be conſtrued out of the Meaning of it. 552, 868. 
And therefore it ſeems reaſonable, That any Offence which by 25 Ed. 3. 8 : 
or any other ſubſequent Statute, either expreſsly extending to, or fre- < Ste f f. 
ceived in Ireland, is equally Treaſon in Ireland and England, may be tried Ch. 17. 
| here by Vertue of this Statute. But if an Offence be made Treaſon by 8e. 7. 
an Diſh Sratute, which is not Treaſon in England, I ſee not how it can be : LT 0 
ted here; ſince being neither made nor declared to be Treaſon by any pl. bn 
Law or Statute of this Realm, it is not within the Deſcription of the Of. 
ences provided for by 35 H. 8. To which may be added, That Offences | 
deſond Sea, to be tried here by Vertue of that Statute, are to be in- 
quired of and determined in like Manner as if they had been committed 
n ſuch Shire wherein they ſhall be inquired of and determined; but if an 
Oſence which is Treaſon in Ireland and not in England, had been com- 
med in any Engliſb County, it is manifeſt that it could not be puniſied 
% Trcalon. Allo it hath been 8 reſolved, That no Treaſon committed? Dyer 360. 
in [reland by an Iriſh Peer, is triable in England, becauſe he is intitled to Vide 1 And 
a Trial by his Peers, which cannot be had in F ngland. 262 ; 
ved. 51 Fourthly, That this Statute is not h repealed by 1 & 2 Ph. & un Co. 63. 
Mir. 10. which enacts, That all Trials hereafter to be had, awarded or made, 4 7 
fo am Treaſon, ſpall be had and uſed, according to the Common Lars of the 1 And 263. 
kealm. and not otherwiſe, For it is the manifeſt Purport of this Statute tos. 138 
| bes the ancient Courſe of the Common Law as to the Trial of Trea- a Mer 
1 in which great Innovations had been made by Statutes in the Reigns pl. 75, 286. 
d King Henry VIII. and Edward Vl. but it cannot be thought agrecable 5 +5: 488. 
eas intention of it to abrogate any Statute, which in a doubtful Caſe 1 18. 
; and confirmed the juriſdiction of the Common Law, and gave a 
'hod of Trial as agrecable as poſlible to its uſual and ordinary Manner 
0: Proceeding, 
1 52. It was a great Doubt at the Common Law, i Whether an eile, 67- 
8 i one County to a Felony in another, were indictable in either, 
wi N remedied by 2 G3 Ed. 6. 24. by which it is enacted, That 
abu 3 may be indicted and tried in the ſame County wherein 
„. cceſſory. But intending more ſully to treat of this Matter in 
apter concerning the Arraignment of the Principal and Acceſſory, 


al refer the Reader thither for the farther Conſideration of it. 
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1. What ought to be the Form of the Body of an Indid ment 2t in a 


Common Law. | Fatt oi 
2. What of an Indictment upon a Statute, pear to 


premiſt 
ment fi 


As to the eighth general Point of this Chapter, viz. V hat ought to 
be the Form of the Body of an Indictment, I ſhall endeavour to ſhey 


As to the ſirſt of theſe Particulars I ſhall endeavour to fhew, 


ing th 

1. How the Body of an Indictment at Common Law, cught to fl of 
forth the Subſtance and Manner of the Fact, |: (affic 
2. How the Perſons mentioned or referred to in it. Conſtal 
3. How the Thing wherein the Cffence was committed. for not 

4 How the Circumſtances of Time and Place, | | been ſu 

5. Where it may be vitiated by falſe, or improper Latin, or the Uſe d E it hath 
Engliſp inſtead of Latin. 50 withou! 
6. Where the Offence indicted may be laid jointly, and where (ve ditmer 
rally, and where both jointly and ſeverally, and where the Offences df lawful 
ſeveral Perſons may be laid in one Indictment. lawful 
J. Whether the Words /i & Armis be in any Caſe neceſlary. lome C 
8. Whether it be neceſſary to lay the Offence contra pucem. needleſ 

9. Whether it be neceſſary to lay it contra coronam & dignititem Hegi, keepin 
10. Whether it be neceſſary to lay it iz contempium Revis, an Indi 


11. Whether it be neceſſary to lay it ilicite, vithou 
12. Whether a Defect in any of theſe Particulars be amendable. 


As to the firſt Point, viz. How the Body of an Indictment at Common 
Law ought to ſet forth the Subſtance and Manner of the Fact, I ſhall cn. 
dcayour to ſhew: HS 


Firſt, In what Manner it ought to ſet them forth in relation to the O. 
| fence of the Principal. . 


» . 


Secondly, In what Manner in relation to the Offence of the Acceſſory. | 


As to the firſt of theſe Particulars, viz. In what Manner the Body «| 

an Indictment at Common Law, ought to ſet forth the 5ubilance and 

Manner of the Fact, in relation to the Offence of the Principal, ſha 

obſerve, | : CE 1 

Seck. 53. Firſt, That no Periphraſis or Circumlocution whatſocver ul 

: ſupply thoſe Words of Art which the Law hath appropriarcd for the be, 
* Supra Ch. ſcription of the Offence, as à Murdravit in an Indictment of Murder! 


$3. de i n ren a 
Cetit, in an Indictment of Larceny ; © Mayhemiavit, in an naheren 
8 Maim ; 4 F-lonice, in an Indictment of any Felony Whatever; 145 
| 7 | 7 ' q ' 0 r gidt ); 
Hire pk riter or Burgulariter, or elſe Burgalariter, in an Indictment ol Burge 
> Fitz. Coro, f Preditorie, in any Indictment of Treaſon; 8 Contra « roo ſug dell, 
12358 in an Indictme | on againſt the King's Perſon. 
kan 4 1000 Indictment of High Treaſon againſt the King h Appel 


Bro.Coro. 96, Seck. 58. Secondly, That in an Indictment, as well as in Wk . 
12 Aff pl 32. of Rape, the Fact ſeems to be ſufficiently aſcertained by the Lr 
ore 3-1- lonice rapuit, without adding carnaliter cognovit, or fitſt ſetting 1 
Supra Ch 23. ſpecial Manner of the Terror or Violence, and then conciuding 

Sc &. 77. : ; : 8 2 Ch 22 dect. 7. 
© Supra Ch. 23 Sect. 77, 4 2 Ed. 3. 1. pl. 3. 2 Ed. 3. 18. pl. 1. Firz. Indiftment 3. Sup 3 Co. 121. b. 
Bro Indictment 36 Bro. Appeal 48. 18 Ed. 4. 1. pl. 28. Cro. El. 193 pl. 7. 4 C0 41 , H. P. C. 


See 9 Co. (g. 2. Dzliſon 22. 4 Co. 39 b. I P. C. 207, 5 Co. 121. b. Cro. El. 920 4 1 
3 Inſt, 15. Fitz Coro. 55. S P. C. 3. Letter A. 3 H. 7 10. pl. 2. 8 3 Lev. 396. Calvin? Caſe, 51 


» Supra Ch. 23. Sec. 79. Letter I. Fitz. Indictment 18. 9 Ed. 4. 26. De- 
1 


Chap. 25. 07 Indictment. 3 
Deſendant /ic felonice rapuit, & c. Alſo it ſeems, That the like general Manner 
of letting forth the Offence, which is ſufficient in an * Appeal of Larce- Supr 
ny, will alſo be (ufficient in an Indictment. 1 Ch. 2 5 
Seck. 59. Thirdly, That in other Caſes it is Þ generally a good Rule * 79. 
n Indictments as well as Appeals, That the ſpecial Manner of the whole — 7 
fa ought to be ſer forth with ſuch Certainty, that it may judicially ap- pl. 71. 21. 
pear to the Court, That the Indictors have not gone upon inſufficient * 
Premiſſes. And upon this Ground it ſeems to be agreed, That an Indict- ode 
| ment finding that a Perſon hath feloniouſly broken Priſon, without ſhew- 
ing the Cauſe of his Impriſonment, Gc. by which it may appear that it 
vas of ſuch a Nature, that the breaking might amount to Felony, is © Bo. Indi. 
jnſalficient. Alſo d Indictments againſt Perſons for refuſing to be ſworn * 
Conſtables, after they had been legitimo modo clecti, have been quathed : Ale 
for not ſhewing the Manner of the Election, that it might appear to have 7?; 
ber fuch as obliged the Defendants to have undertaken the Office. Alſo 5 Mod. 32 
i hatk been © adjudged, That an Indictment of Burglary is inſufficient 29. 5 
without the Word Noctanter. Alſo it ſeems to be f agreed, That an In- N 810 
ditment charging a Man with a Nuſance in reſpect of a Fact, which is © Croi F 
lawful in it ſelf, as the erecting of an Inn, &c. and only becomes un- P. 18. 42 
lawful from particular Circumſtances, is inſufficient, unleſs it ſer forth LOVE 
ome Circumſtances which make it unlawful : But it is ſaid that this is Palm: 36, 
needleſs where the Thing indicted is unlawful in its own Nature, as the“ 5 
keeping of a Bawdy-houſe, Gc. Alſo it hath been 8 adjudged, Thar * Fitz Indid. 
an lndictment for traiterouſly coining Allemy like to the King's Money ment 10. a 
vithour ſhewing what Money, is inſufficient; of which this ſeems to be Lees 85 5 
de plaineſt Reaſon, That it appears not whether it were made like to H P.C. 206, 
ue King's gold or ſilver Coin, or only like to that in Braſs or Copper Ze Roll. 
| Oc, and if it were made like to that of the latter Kind only, it h ſeems » Book r 
| op Offence could not amount to Treaſon. Allo it i ſeems, That an Ch. 17. f 
N of Perjury, not ſnewing in what Manner and in what Court NN 
a falle Oath was taken, is inſufficient, becauſe for what appears it e 
* have been extrajudicial, c. Alſo it ſeems clear, That it is necel: 
2 in Indictments and k Appeals of Maihem and Murder, to fer * Supra 
rh particularly in what Manner the Hurt was given, and that an Chazz. 


Oniſlion thereof is not holpen by a general Concluſion, that the Defen- 4 pri 
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oe fic felonice Mayhemiavit or Murdravit, &c. But having already ſhewn : 28 149, 
l tne Chapter of Appeals, with what Certainty the Count in an Appeal Salk. 377. 


« Death, muſt ſer forth the ſpecial Manner of the Fact, as by ſhewing nr | 


n Vhat | Part of the Body the Wound was given, and the ® Length and C. 


l "6x1 Ly ſuch Wound ; anden that the Party died of it; and with Seck. 80. 
. ſeapon it was given; and that the Word P Percuſſit cannot fafe- Supre 
5 wed where the Truth of the Fact will bear it, | ſhall refer the $.& 3. 

Wer to the ſaid Chapter of Appeals, for the Learning relating to theſe * Supra 


"ns. It hath been 4 adjudged, That an Indictment of Extortion ER 


Tging J. S. with the Taking of ili 
Sing | g of 505. as Bailiff of an Hundred, colore & $yp; 
ci, without ſhewing. for what he took it, is good at leaſt after Ver- 8 


; | for perhaps he might claim it generally as being due to him as Bai- oe #4 


i in which Caſe the Taking could not b if hi 
ms tbe a ſpecial Cake ng co — e otherwiſe expreſſed. But this Chis 20 
_ 2. 60. Fourthly, That an Indictment charging a Man disjunctivelß *'* 9" 


13 vai p 
void, as where it finds that A. Murdravit B. vel Murdrari cauſavit, or 


that A. . 
FHerberavit B. vel Verberari cauſavit ; or that A. © Fabricavit talem r; Med.137, 
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cuam vel fabric ar: : 
"oye and valet cauſavit, for here are diſtinct Offences, and it appears 3, 
of them the Indictors have accuſed the Deſendant. ol. N 


M m m Seck. 


Chap. 25. Of Inaitment. 227 


ibis Purpoſe, ); and before the Trial to give the Defendant a ® Note of * Book «. 
the particular Matters which you intend to prove againſt him. Alſo it is — 

d holden, That there is no need to name any particular Place where the » vide B. 1. 
Deſendant was a Barretor, becauſe he ſhall. be ſuppoſed to have been 1 
builty in divers Places, and the Venire is moſt proper from the Body of 
County. Alſo it is ſaid that there is no need in the Concluſion of ſuch 

an Indictment, to lay the Offence ad nocumentum omnium ligeorum, Cc. 

bu that e Diver ſorum is ſufficient in ſuch an Indictment as well as in an * Keb. 409. 
Indictment of a common Scold, Cc. becauſe it appears from the Nature ge. Book .. 
lot the Thing, that it could not but be a common Nuſance. Alſo it ſeems Ch. 35. 


to be 4 agreed, That an Indictment againſt one as a common Scold, is Sec. 5. 


˖ N 16 Mod. 317. 
bood without ſetting out the Particulars, for the ſame Reaſons that ſuch Bock in. 
Indiment of Barretry is good. . 75 


ged. 62. Sixthly, That the Charge muſt be laid poſitively, and not *** 5+ 
by Nay of © Recital, as with a Qged cum, G&c. and that the Want of a * Salk. 371. 
iet Allegation of any Thing material in the Deſcription of the Sub- P. © 
ſance, Nature, or Manner of the Crime, f cannot be ſupplied by any In- * S.P.C. 96. 
tendment or Implication whatſoever : And upon this Ground it ſeems to IG; 55 
es generally holden, That an Indictment of Death having the Words . 
nick murdravit, Gc. cannot amount to an Indictment of Murder, with- Dyer 99. 
out the Words Ex malitia præcogitata; and yet by the Word Murdravit it pl. 63. & 65. 
expreſsly charges the Party with Murder, and it is impofſible that there Vid. Sen 
could be a Murder, and no Malice prepenſe. Alſo it ſeems to be general- 140, 147. 
ly agreed, That no Indictment of Death can be good without an expreſs 28 b. 
Allegation, that the Deceaſed both received the Hurt which is laid as the 68. 51 * 
Cauſe of his Death, and alſo that he died of the Hurt ſo received; and 
that the Want thereof cannot be made good by any Implication what- 
lover, as hath been 'more fully ſhewn, Ch. 23. Seck, 82, 83. Alſo it 
[hath been h adjudged, That an Indictment againſt F. S. for feloniouſly * Kellew. 87. 
breaking luch a Priſon, and commanding F. N who was therein impri- 8 
lonca for Feiony, to eſcape, is not a good Indictment for a felonious Sed. 
breaking, without expreſsly ſhewing that 7. S. did eſcape; and yet the 
dicaking is expreſsly laid to be felonious, and it is impoſſible that it could 
bc lv ualels the Party did eſcape, But it will be needleſs to enumerate 
n) more Inſtances of this Kind, which are ſo very frequent, that there 
* ſcuce any Caſe which mentions Exceptions taken to Indictments. 
Winout having ſome: or other grounded on this Rule, That in an Indict- 
nent nothing material ſhall be taken by Intendment or Implication. Vet 
the Law will not admit of too great a Nicety of this kind, for it hath 
deen adjudged, That if in the firſt Part of an Indictment of Death, the 
Alkult be laid with Malice prepenſe, &c. there is no i need to repeat it i 4 Co. 41. b. 
u the following Clauſe, which ſhews the giving of the Wound, being 
ed with a Copulative to the precedent Sentence, and laid at the ſame 
Tine and Place with the Aſſault. Alſo ir hath been k adjudged, that *CroJac.473. 
Where an Indictment ſets forth, That F. S. was lawfully arreſted by Ver- 
We of a Plaint before ſuch a Sheriff, ec. it ſhall be intended that there 
"2 good Warrant, Alſo it hath been! adjudged, That where a War- 9 Co. 67. 
Tt is alledg d, authorizing the Arreſt of J. S. within the Liberties of 5 Co. 120. 
"en, and the Indictment lays the Execution of it in ſuch a Pariſh and 
ud in Londen, without expreſsly laying the Pariſh and Ward within 
| erties of London, yet the Indictment is good, for the Court will 
4 «mit of ſuch a ſtrained Exception, that a Pariſh in London may be 
iv the Liberties of London. 
Seck. 


Il. 


- the Purview of the Law whereon the ludictment is founded, committed 


2.2 8 Of Indidlment. Book I 


*CroJac 610. Sec 63. Alſo it hath been 2 adjud ed, Thi * 

Ne e ee adjudged, That where an Indi 

> Roll. Rep. that J. S. exiſtens of ſuch or ſuch a Degree or Trade, Gc. as . 
n 


Cha 
by M. 
be ſo | 
ment 
ſendan 
30 Cu 
are but 
Seſſion 
done 3 
but 2 
Trees, 
plain, 
reliiot 
nn 
at the. 


_— 1 ſuch a Fact, it ſhall be intended that he was of ſuch Degree, Ge 

contra Wen. Time of the Fact, without any expreſs Allegation to that Purpoſe yo 
os * that is the moſt natural Conſtruction of the Participle exiſtens goin * 
boys fore the Verb to which it is the nominative Caſe; b yer where an * 


b / 
he r. berum tenementum of B. it ſeems agreed, That the Indictment is inſaff. 
Seck. Fo cient, becauſe ir ſtands indifferent, according to the common Rulez of 


gard it. All therefore that I ſhall add on this Head is this, That 0 As t 
the one Hand the Law will not ſuffer a Man to be condemned of u ime! 
Crime whereof the Jury have not expreſsly found him guilty, by any l. he Fac 
gument or Implication from what they have ſo found; ſo on the ate and 
Hand it will not ſuffer a Criminal to eſcape on ſo trifling an Exception equally 
which it would be abſurd and ridiculous to take Notice of; for nimi i dcn 
Tilitas in jure reprobatur. But the Judgment hereof cannot but be un 1 12 fl 
reat Meaſure left to the Diſcretion of the Judges, who from the Circun- * the 
ſtances of each particular Caſe, rhe Compariſon of Precedents, and the 3 
plain Reaſon of the Thing, ſeem always to have endeavoured to hae pj the 
gone within theſe Rules as nearly as paſſible. | : ele 
Seck. 64. Eighthly, That it is a certain Rule, That where one matril nk 
Part of au Indictment is repugnant to another, the Whole js void, for th = 
Law will not admit of ſuch Nonſenſe and Abſurditics in legal Proceed $i, 
ings, which, if ſuffered, would ſoon introduce Barbariſm and Confuſion; uv rr 
allo it takes off much from the Credit of an Indictment, that thoſe h. 1 
whom it is found have contradicted themſelves. And upon this Gro "oy 


reſent 
de inn 
Where | 


appears by rhe Indictmest it ſelf, that he had no Freehold where 1 = 
could be diſſeiſed; or that the Defendant centred peaceably on J. S. 2% a 

: then and there Forcibly diſſeiſed him; or that he diſſeiſed him of 1 "9 
"rb; 7. then being and ever ſince eontinuing to be his Freehold ; © every ua © ip 
S:&.39, dictment is void, for its manifeſt Inconfiſtency and Repugnancy- An but one 
upon the like Reaſon ix hath been adjudged, That an Indictment 0 S 
Death, laying the Stroke at 4. and the Death at B. or the Stroke on IP 

firſt of May, and the Death on the Tenth, and then concluding that dhe dy him 
Defendant in ſuch Manner murdered the Party at 4. aforeſaid, ol on e BN ture 

1 firſt of May aforeſaid, is inſufficient for the Repugnancy, 35 hath * the Un 
2 more ſully :ſhewn in the © Chapter of Appeals, becauſe it ſuppoſes ! Which t 
Seck. 35, % Murder to have been committed at a Place in the firſt Caſe, and ol - Caſe th 
89. Day in the fecond; in which it appears by the Indictment it ſelf, = What t. 
« + Roll. Ab. the Party was not killed but only wounded. Alſo it hath been 200; i auld 
8:.pl.5. ed, That an Indictmont for ſelling Iron with falſe Weights and Mealote Bl koi 


d be ſod 
by 
X 


Chap. 29. Of Indid ment. 229 


y Meaſure, but alſo becauſe it is repugnant and inconſiſtent that it ſhould 

deſo (old at the ſame Time when it was fold by Weight. Alſo if an Indict- 

ment ar a Seffions holden the 13th of January, 30 Car. 2. find that the De- 

ſendant has been abſent from Church fix Months from the firſt of January, 

0 (ur, 2. it is b agreed, That it is void for the Impoſſibility, for there 

re but eleven Days between the 1ſt of Janua/), and the holding of the Rm. 434. 
(ſions. Alſo if an Indictment charge a Man with having feloniouſly '*: 5 
done a Fact, which appears upon the Face of the Indictment to have been 4 3 
dat a Treſpaſs, as with feloniouſly cutting down and carry ing away 

Trees, the Court will © not arraign him; yet where the Senſe appeats en: Aff pl 2. 
plain, the Court will often diſpenle with a ſmall Impropriety in the Ex- Fi. Coro, 
lion, as where one is indicted for having mowed nam Acram foni,/ 1, 

wich is d (aid to be ſufficient, and yet that which was mowed, could not Bro. en. 8 


de Time of the Mowing be in Strictneſs called Hay, but Graſs only. 772 ks Ch. 
FE BY | | CER Seck. 21. 


| 3 5 | Fo | 42 Rol. A. 
As to the ſecond Particular, viz. In what Manner the Body of an In-8: pl. 1. 


ktment at Common Law mult ſer forth the Subſtance and Manner of A rag 
he Fat, in relation to the Offence of the Acceſſory, I ſhall obſerve, > A 5 
dect. 65. Firſt, That a Repugnancy in ſetting forth ſuch Offence is Vide 18 AF 
equally fatal as in ſetting forth that of the Principal; and therefore if aun 
Iditment of Death which lays the Stroke on one Day, and the Death 

n a ſublequent one, charge the Acceſories with having abetted the Fact, 

t the Time of the Felony and Murder only, it is inſufficient, as hath 

been more fully ſhewn in the © Chapter of Appeals, becauſe it appears Ch. 22 

by the Indictment it (elf, that the Time of the Death, and conſequently Sect 88, 89, 
of the Murder, was ſubſequent to that of the Stroke, and therefore it is Suprade g. 64. 


8 — AA _ 


_— — R * 89 * 


—_= Ls DL 
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F repugnant to alledge that the Defendant abetted the Stroke by being pre- 3 
" ſent at the Time of the Death. En 9 Co 69. 
4 7. 66. Secondly, Thar where ſeveral are preſent, and aber a Fact, „% d Com. 


and one only actually docs it, an f Indictment may, in the (ame Manner“ Supra Ch. 


ps an 8 Appeal, either lay it generally, as done by them all, or ſpecially, 3, 55 76. 
ks done only by the one, and abetted by the reſt. But it hath been re- p1.3. 7 
ſolved, That if an Indictment barely charge a Man with having been Bro. Indic. 


reſent when a Murder was committed, it is h void, becauſe a Man may 7 s 2 


de imocently preſent, and ſhall not be preſumed to have been a Party, pl. 10 


Where no Circumſtance is found that makes him ſo. 1 


K. 67, Alſo it hath been i adjudged, that an Indictment of F. S. S. p. C' hz. 
as ꝛcceſſory to four, by theſe Words, that J. S. ſciens ipſos quatuor homines Letrer B 
Uuniam predict am feciſſe apud D. felonice receptavit, is naught for not ſaying 3 


| ; Cro Ei.752, 
in receptavit, for it doth not appear how many of them the Indictors pi 10. 


l , 
1nd ae found him to have receiyed, whether all four, or three, or two, or 114. 25 
tone. N N & I, Us 
of | LS 1 H. P. C 206. 
the 88 68. It hath been k holden, That an Indictment charging a Con, f.. 05. 
etter A. 


labl with having voluntarily and feloniouſly ſuffered a Perſon arreſted pit Indid. 
bim upon Suſpicion of Felony to eſcape, without ſhewing what the ment 16. 


i 


ure of the Felony was, and that it was actually committed, is void for Vide Fitz. 


been : 

the ab Uncertainty, not only becauſe it appears not but that the Offence of 8 
e N the Party was ſuſpected, was never actually committed; in which Ch 12. 

That ue the Eſcape could 1 not be criminal; but alſo becauſe it appears not _ TS 27 


Wat the Felony was, and unleſis the Arreſt were for a Felony, the Eſcape Ch. 19 Sect. 
wud not be felonious. But it is ſaid, That an Indictment for 2, 3. 
r receiving Perſons outlawed for, or convicted of Felony, 1. Fn 
a wing! ſuifering ſuch Perſons to eſcape, m may be good, with- Fitz. Indict- 
Wing what the Felony was, or that it was actually committed, if . 


Nan the 194. a. 
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/ Indidtment. Book l. 


the Record of the Outlawry or conviction be ſet forth with convenient 
Certainty : And the moſt plauſible Reaſon of this Opinion ſeems to de 


„„ p. C. 95, this, That it may de ſufficiently made out by ſuch Record, of what Kind 


Lecter G. the Felony was, and alſo that it Was actually committed, &c. It is hol 


Vide Fitz. 
Coro. 377- den indeed by Sir William *? Staundforde, That ſuch a general Indiltment 


Dyer 355. Pl. for receiving a Perſon outlawed for Felony in the ſame County wherein 


36. + he dwells is good, but not if ir were in another, becauſe a Man is bound 


5H 6.42 b. at his peril to take Conuſance of an Attainder of Felony in his-own 


Bro. Indi. County, but not in another. But | much queſtion the Aurhority of thi 


ment 4- Mo 3 b ; 
Fitz. Inditt · Diſtinction, ſince, as the Law ſeems now to be holden, a Man is no 
ment 11. more bound to take Conuſance of ſuch an Attainder in his own County, 
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3 Keb. 760. , | 

pl. 45: than in any other. probably 

S. F. C. 96 Seck. 69. It hath been © holden, That an Indictment finding that J. 5. appeal 2 
od, for this Rcalon Point he 


Lerter G. | (center receptavit ſuch à one, being a Felon, is not 80 


8E4.4.3 pl.6. among others, becauſe it doth not expreſsly find, chat 7. S. knew thePer 


x Danv. A. ſon ſo received by him to have been a Felon. But this is contradided by 


badg 1 vl. „ther d Authorities, by which it is holden, that the Word ſctenter in lach 


he lame 
qhcrefore 
jng relati 
good as 


75 * a Caſe ſhall be conſtrued to 89 thro! the whole Sentence. 
fi H. 5. 5. | | | 3 
L 8. SR 5 = | dition, | 
H. p.C.243 As to the ſecond Point, vi. In what manner the Body of an Tndid- don beit 
SE t. ment at Common La muſt deſcribe the Perſons mentioned in it, | hal Liſtingu 
Fitz, Miſnof. endeavour to ſhew, e phat 1s 
mer 9. Vide 5 Es and alle 
Lana 1. In what manner it muſt deſcribe the Defendant. | And al 
11, Cap. 5. >. How other Perſons mention'd or referr'd to in the Indictment wes at 
Set. 14. | OS | | „ | uUculars 
3 Seck. 70. As to the firſt Particular, it is (aid, Thar an Indi&tment in 07 
5H. 58. pl 8. the King's Highway in ſuch a Place is in Decay, chro the Default of the dan | 
wr —_— Inhabitants of ſuch a Town, is © good wirhout naming any Pei ſon in ce G the 
" 10,54. pf 4. tain: Alſo it is ſaid, That no Indictee can take an) Advantage 014m ſalbe 
5 10 ſlaken Surname in the indictment, either by Plea in Abatement, of o und, 
1 wiſe, notwithſtanding ſuch Surname have no manner of Affinity ay Indid 
Supra ch. 23. true one, and he was 8 never known by it; and in this Reſpedt, vers | 
RO th dictment differs from an Appeal, whereof it is h certain that 2 Mo n Perl 
'**.s of g Surname may be pleaded in Abatement, as well as an) other Mull B 
Seck. 12. mer whatſoever. 5 | Who 
+ Seck. 71. But I do not find bur that 2 N * 5 
Fitz. coro. 88. fendant, except that of the Surname, an alſo every defects | c 
Mifooſcart” are 58 faral in an Indictment as an Appeal; for it (cems generally , 8 
H P. C. 243. | holden chat a Miſnoſmer of the Detendants Name of dare b it 5 
cone 3 H6. pleaded in Abatement of an Indictment. Aiſo it e e a bb. Ln b 
26. a. - g . aÞ 
> lf. Bs a good Plea in Abatement of an Indictment again 2 10 * N 
mer 6 of Sir 7. S. Knight, that he is a Baronet, and no Knight. lünen » 
Abatement o Indie q 
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n 1 holden, that it is 2 good Plea in 
eos“ againſt Garter King at Arms, that he is not cal 
248, 249. Indictment, becauſe it is A Name of Dignity » | 

x.retro El by the Words cream, coronamus, and nomen impoui mus: 1 Omid 


542. pl. 8. x . ; 
ide ſupr Reaſon of this Caſe, it ſeems plainly to e or cement 10 


ch. 23. Sc gf any other Name of m Dignity ma) be pleade * 
102, 193 ladictment: » And if ſo, why (hould not the Omiſſion of che e 


Shower 392, N © Ba > ily | N 
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Keilw. 25 b. the Suit of the King, yet being within che expreſs Lettet ot t . Chap 
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2 3 1 
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du Es. 3. 20. if a Stranger à unknown to the Country be found lain, or if the dead By. 
LT 1. dy of a Perſon who was well known, be disfigured in ſuch x Manner þ 
Fitz. coro. its Wounds, that no one can diſcover whoſe it was, it is certain that in 

232A 9, Indictment againſt the Offender, for having killed quendan ienotm, wil 
- Fiz Inditk. be good. Þ And upon the ſame Ground, if a Stranger unknown to the 

ment o. Country be robbed, and will not come in to proſecute, nor diſcover his 
b Name, it ſeems clear that an Indictment againſt the Offender for having tob. 
pl. Com. 8j. b. bed quendam ignotum is good. And if Goods be found upon one notoriouſly 
"2 6 ſuſpected of Felony, of which he can give no manner of Account, as Where 
Dyer * 5 a Highwayman is apprehended with his Pockets full of Watches and fin J 
61.285.p1.38. it ſeems that he may either be indicted for ſtealing ſuch Watches and Rin J 
. being the Goods quorundam ignotorum, or, as ſome © lay, for ſtealing then 
Ney @s. generally. Alſo in the Indictment of the Regicides for the Murder of King 
Supra, ch a3. Charles I. it was d agreed that the Fact was well laid, as done per qu:rdin 
1 24g gnotum, with a Vizor on his Face. And if one ſteal the Goods of an th 
Am. 12.17. bey, Gc. during a Vacancy, he may be indicted for ſtealing e Boy: Bd.. 
25-4* fie, and yer the Church can have no Property. But theſe ſeem th 
Letter G. fpecial and extraordinary Caſes, depending on particular Reaſons, nl 
Dyer 99. grounded on manifeſt Neceſſity, without which, it ſeems that fuch l. 
33 25. dictments cannot be maintained: For it ſeems to be taken as a Groul 
Supre, ch.23. in f many Books, that regularly the Perſons offended, as well as the e 
2 fendant, ought to be certainly deſcribed in every Indictment. int 
e e agrecably hereto it hath been 8 adjudged, That an Indictment for ſia 
Pl. Com. 85. ing quandam peciam panni linei cujuſdam F. S. without adding 4 tai o 
1 pe. a -, Catallis ejuſdem J. S. is inſufficient, becauſe it doth not exprelsly appear to 
ſems comrary, Whom the Goods ſtolen did belong. Alſo it was anciently ® holden, 
Ii. Ia. That where one is indicted for the Death of a Perſon unknown, the le 
9.25 Too queſt ought to tell his Name to the Court; bur ſurely this muſt be inen 
Letter G, ed where they have ſome Means to know it. However, from the whol 


rote z thus much ſeems plainly to follow, that where. ever the Perſon injured 
Indictm. 27. 


Bro Indii- known to the Jurors, his Name ovght to be put into the [ndictmet of our 
ment 20. And therefore, as I take ir, thoſe i Books which ſeem generally to 200 ditme 
md a of InciCtments of killing, or robbing Perſons unknown, are to be u be tha 
7 Ed. 3. 14. ſtood with this Limitation, That ſuch Indictments ate then good Whet Set 


Indir 


fence \ 
Which 


Fi Indig. the Party is in Truth unknown to the Jurors. And agreeabiy _ 
ele x others k who ſpeak more fully of the Matter, ſeem plainly io go wy 
S.P. C. 95. Neceſſity of the ſeveral Caſes. And the Want of ſuch Neceſſity (cw 


Letter 


1 probably to have been the beſt Reaſon why Indictments not ys” "laid, 
ch. 5. whom the Wrong was done, were diſallowed in ſome of the ! old 1 - Naming 
pi. <h.131. However, it is certain that an Appeal for the Death or Robbery of a by That: 
Lester & ſon unknown, is in no Caſe good, as hath been more fully ſhewn in Clerj 
+ Cro.El.489, m Chapter of Appeals. | 4 Which 
77 Ed. 3. 20. Seck. 74. It hath been n adjudged, That an Indictment of an A 0 old, 
pl. 2c. John Parith-Pricſt of D. in the County of C. is good, withont o_ 4 24 
: AN pl. 7. his Surname, for if a wrongful Surname of the Defendant hi Treſp: 
788 its vitiate an Indictment, as hath been more fully ſhewn. Sect, 71, 995 445 
Vide Bro. In. fortiori, the Omiſſion of the Surname of any other Perſon will oo 65 0 D 
COLE IN, it; eſpecially where ſuch Perſon is otherwiſe deſcribed with ſuc x or ? 4 

= 3 5 : 5 NN her. But if an Qrrysr 
Dy. 285, TCainty, that it is impoſlible to miſtake him for any other. B. only bf y 
Þ1.53 + . dictment for a Wrong done to a-Perſon well known deſcribe 0 & Wa, 
Ea el Pl. Com. 85. b. 129. 2. Keilw. 25. 9 H. 6. 45 b. Vide Dyer 99. pl. 61. Nele e pyer tag 
Indictment 27. 30 All. pl. 37. 18 All. pl. if. 2 Leon. 39. m Supra, ch. 23+ dect 2 — uflicie 
235. pl. 38. 515 Haina 
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his Name of Baptiſm, Wi 
„without ſome Additi 
ahers of the ſame Name, it I'S Addition to diſtinguiſh him from 
@fficient for the Realons given in queſtionadle, Whether it be n 5 5 
ed, in a fh given in the foregoing SeCtiot t be not in- o vide Dalton 
| deed, in 2 ſhort Note of a Caſe in Moore g Section? It is * (aid, in- 1 2 age 
againſt one Cole, quod burglariter d res Reports, That an Indicta Lambert, 
1d ed ood witl mum cujuſdam Ri ; ICTMENT Book 4. ch. 5 
% 1 « ithout the Surname ; and it not b Ricardi fregit, Was ad- «Moore, 456 
| as any other Deſcripti eing there menti pl. 662. N 
pp, b tha leren of te Prey bur by is Name of Ai 
Vorname is not ein beg Ao 9 18 of as e 9 5 
be ſome Addition: B 5 ps in the Record 6 the 9 Ed 4 
ü : Bur granting that tl rd at large there might * 4 1.b 
of this Caſe is the leſs ng that there was no | might Lamberc 
: ro be regarded, b ne, yet the Author! Book * 
ort it b two ſeem to b 8 , ecaule of the B : 10rity Fol; 4.Cn.F, 
e directly againſt i ooks cited to {i olio 495. 
3 , only proves that an Indi the © third, which is Fitz. Iadiæ. 
ejuſdams jg noti is ood . nin ictment ſor ſt 5 ch 18 n Iadick. 
eee e 
ieſtion, as hath been more fully ſh eans to come up to the Poi o. Indit- 
howloever the La e TULLY mewn in th he Point ment 6. 
3 of on may ſtand in relation to ſuch E rene Section. Vet 5. ©: 95b 
e d agreed, That a Re an Uncertai „ Vide Cid Ca. 
for ſtealing bona prædict. F. S. Ne Indictment, as where = pat r. of CAR: 
nf in oo pur the Word pp 3 f , 4 hon mentioned er n 8 El. 709, 
urplus an void, where i ath been ſo 3 „ IOr Pl. 31. 7 
pe re it could be r metimes © rejected., Vde Cro. 
yet this may perhap . e referred to f . 8 ed, e Cro, 
| ps chiefly de d no certain A Ja. 5 
man\ en | nteced 149, F559. 
Kr dea in Som by Nr tes of Feofailes, which in . 
es, wherein the ions, but extet 1 ts 
Award may be the greateſt Exactneſs is re extend not to 14. PL8. 
e defeated b e actneſs is required O velv 76 | 
foremention” y appointing as quired; and if an Cre 26. 111. 
foremention'd, where gas Payment on F 9 
de mag iucd chat che lik 75 Day was mentioned e e Day be- xp pl. 2. 
Proceedung. like Inconfiſtency will be leſs fatal = cannot well p. I 15. 
et 5 a crimi Nol. 4 
150 . 75. It hath been h adjudged on 8 5 3 
0 cath t J' ged not to b : R 8 15. 263. 
0 alledge that tl 13 s © neceſſary in a 4 . P!. 
of our Lord the Kit ne Perion killed was i n Indictment Yelv 
FR ie King, Oc. tho? (i in the Peace of God $elv. 97; gs 
dments, for they arc . tho' ſuch Words are common od, and ig Co. 41. b. 
be ilat the Party was gh a gy ubltance, and perhaps he Tout ney n= — 
$2. 76. As to the third 6 Time actually breaking the Peat ruch might ch. OE. 
Inditment ar C ird Point, viz. In what M cacc, Lamb B. 4. 
fence was er ommon Law muſt delſcri t Manner the Body of: ch. . Fo. 496. 
Which wants a c , it ſeems clear that no Indi u. \erein che Of. 21. pl. 4. 
"NET" eale of certai | it is Parallel Caſ. 
That e one certain Parcel, is 1 Z-Þ, of certain Land . ales 
itan k Indi+men reel, is inſufficien : ands, without 8,4. J,. 
3 ment for ſteali t. Alfo it ſeem Ac 858. „ 
elcription of h : r ealing bona G. cat 7 s to be agreed, m LF. 
Which Indi them is void for 1 Ns J. S. without any f » "2 Kol. Ab. 
vhich Indictm i rs Uncertai our any farther 5 * TS 
vid, as 3 charging a Man with . for the like Reaſons for | 3 
Ion the like ny _ fully (er forth in x 1 One in general are Bi go N 
«ffs in re (ic halt hon | adieed ixty-firſt Section: And "DR 
artem aque f 8 s of Meadow or Paſt 3 An in ict ment for a ro. Ca. 
2 unnin ure; or for diverti 380, 381. 
by elcripnon , ny Tow ſuch a Place to ſu 20 5 La e quandam Vide, 5 * 
verſos cumulo TY; ngroſſing 0 mignam quant t x 0 any far- 1 85 Sdower 
citying away 4 5 tritici, without ſhewing h ann G feni U Rel. R 
ome caſei, without or for 14. 135. 
rages othes Subanriue 1 adding the Words libr > Gro El 554. 
05 contra ferm e : to centenas; or for erecti 45 Or a 2 Rol ow 
2 ent for their Unc ftatuti, without ſhewing how m wh ſeveral 4 80 pl. 13. 
b e of the King aan . 
e Court diſall ; of rhe King 2941 1 Lev. 203. 
owed an Exception to the G gainſt | 
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ſhew that the Crime amounts to grand Larceny, and to aſcertain the Goods "Su Ack. 
0 thereby the better to intitle the Proſecutor to a a Reſtitution. es 23. Seck. 23, 


3 * | , 5h 
As: to the fourth Point, vi. in what manner the Body of an Indictment S. H. e 80. 


a: Common Law muſt ſer forth the Circumſtances of Time and Place, I "oy = wp 2 
0 ſhall endeavour to ſhew, } | 1135 I Bulſt. 203. 
. 5 | | 250 hag | S. F. 
65 1. How it ought to ſet forth the Circumſtance of Time. 1 889 367 r 5 
or 2. How that of Place. | 757 „Jaime Cs. 15 


| 1 „ Dalt. Ch. 136% 
| | 8 Lg EL „1. Fitz Indict. 

deck. 78. And firſt as to the Circumſtance of Time. I find it na where s. 
holden, That it is neceſſary to mention the Hour in 


be any Neceſſity ſor it in an 172 * 8 8 
Appeal, which yer is © queſtionable, it is from the Starute/ of Glouceſter, 8H.5,8. ph, 
and therefore I ſhall take it for granted, 4 


GEE Fitz. Coro; 
ment; ſince it is certain, 4, 
Ih there is no Statute that makes it ſo, and the Common 


late required no gteater ertainty in an Indictment than 


Ke. 79. But it is laid down as an undoubted Principle i 
that treat of this Matter 


Law ſeems beer . 
- asl Dro. cetutn; - 
in an Appeal, de brief. 971 
n all the Books 3 H. 75 


| of Refcous is nor good, without expreſly ſhew- 2 Ed. 3, 15. 
ing che Day and Year both of the Arreſt, and alſo of the Reſcous, and. Fi. '3: 


In 0 S ſet forth, That J. a Ore 
ö. committed ſuch a Felo . 3 
A. B prædickum J. §. cepit &. arreſtavit, & in ſalva cuſtodia ſua adtunc G. ibi. judged, 2 Bull, 
3 dem eundem J. S. habuit G. cuſtodivit, it is made a h Query, Whether the In- 40. Gro. Fo, 
| ditment be not inlufficient, becauſe no Time 


wever, it is certain, That if an Indict- Pl. 7535. 

| ctain Or impoſſible Day, as where it tries, 263 pl 
Vit ona k future Day, or lays one and the ſame Offence at! different f. f „„ 
tr or lays it on a Day which makes the Indictment m repugnant to it pi 5 
th is void. Allo it hath been adjudged, That no ® Defect of this kind N IO 
: help by the Verdict. Allo it is ſaid, That an Indictment of Death 1 99. 
. Time and Place is “ not ſufficient without re- » x Rol. Ab. 
Time and Place in the Clauſe of the 


Stroke, and the like Rule 781. N. 1. 
28 to Indictments of other Felo 


W . 5 o Supra, Ch. 

| . nies, in which reſpect ſuch ; Sed 58" 
alctments diff | : t 3. Se 

8 As difter from Indictments of Treſpaſs. Allo it is b certain, That Hetley, 35. 

8 1 ment of Death ought as well to ſer forth the Year and Day of the ? 727 b. 

m as of the Stroke, that it m . 


H. 
ay appear that the Party died within the 1 . 
and Day. But theſe Matt * / be 


* 
* 


ol he Cha ers having been more fully conſidered in Dulſt..203, 
«i rk pier of Appeals, I ſhall refer the Reader thither for the better un- Joe Ch. 
(0 .anding of them. | | ' 3 
%. 80. 1: ſeems to be 4 

atm in the | 


ſubſe generally agreed, That the Words adiunc &. Dy- 28. pk 
| u 
$f the Year a 


| ISI 
equent Clauſes of an Indictment are of the ſame Effect vide Ale. 
nd Day mentioned in the former Part of it had been ex- ., 1 5 . 
'7 preſly 88.400. 41 b. 
* Quote Dyer 

164- pl. 60. 
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» 5 H.6. 39. prelly repeated. Alſo it hath been ® adjudged, That an Indiftment lay- 
(vg error the Offence on the T hurſday afrer the Day of Pentecoſt in ſuch a Year 
js good: And from the like Ground it ſeems to follow, That an Indittment 


Cha 


the Pe 
the # 


17. 18 g00 
Plow, Com. 1 100 ir. on the Uias of Eaſter, Ge. (Which ſhall be taken for the very tet, re 
bLamb.B 3. Eighth Day afrer the Feaſt.) or on the Tenth of March © laft (if it may Reade 
Cb. 5. fol. be aſcertained by the Style of the Seſſions before which the Indiftment Se 
* B. 4. Was taken) is as. good as if it had ſnewn the Day and Year by expreſy ſetting 
Ch. 5. fol. * naming ſuch à Day of ſuch a Month, Os, „„ view e 
91. Sec. 81. And where an Indictment charges a Man with a bare Omi. | broug 
make 


491. 
2 ſion as the not Tcowring ſuch a Ditch, Oc, it is 4 ſaid, That it needs 
. +: hot ſhew r Rn 015 bh 
= . Seck. L. It is moſt © regular to ſer forth the Year by ſhewing the Year 
j. of rhe King, yt this may be diſpenſed with for ſpecial Reaſons, if the 
very Year be otherwiſe {ufficiently expreſſed, for that only is material; 
azad therefore in the f Caſe of the Regicides no Year of any King was 
e Supra, Ch. laid for the King's Murder, but rhe compäſſing of his Death was laid in 
23. Sd 90. the TwWeniy fourth Year of King Charles the firſt, and the Murder Vis 
FOR. rok: laid on the Thirtieth Day ejuſaem menſis Januar, becauſe if the Nen 
* Keling, 11. of either King had been expreſſed, it might have cauſed a Diſpute e 
that of the ocher would not have been more proper. , 
an 2 t lay ing an Offence 01 the 
— very ſame Day on which it is afterwards proved upon the Trial, is n0t 
zlaſt. 230. material upon Evidence. Fe COTS 


piſh 
need 1 
fant W 
of the 
| Evide 
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only as to the Facts on thoſe days Which are nncettaim y alledged, and er wh 

> Rex, v. feCual for the Nuſance on the Day ſpecified; but if it charge 4 Ma 1 
Dixon. Trio. generally with ſeveral Offences ar ſeveral Times, without laying 40) 8 . 
. of them on a certain Day, 2s with extorting divers sums © 1. Ib 
Seck. 76. Subjects for a Paſſage over ſuch a Ferry, Oc. berween ſuch a Dy ® I 
\ Shower, ſuch a Day, it hach been adjudg'd That it is wholly void. Net i xo 15 
339, 399... been ſolemnly reſolved, That a Conviction of k Decr-ſtcaling fett for ben 
verfas Simp- the Offence between the Eighth and Twelfth of 3 is (ufficient. 1 
mei 


1 . Sect. 85. As to the ſecond Particular, viz. How an in 
„Trin. 13. mon Law mult ſhew the Place where the Offence was 


Anne. 
L 25 Ed. 3. greed by all the! Books, That no Indictment can be good n 


43 pl 36 . 

3 Þ! 30. preſsly ſhewin ſome Place wherein the Offence was | 
OT 5 2 55 nin to have been Within the Juriſdiction of he ons 
1 4 which the Indictment is taken, and mult alſo be alledg'd in ſuch 2 MW 
5 778. Pl. ger as is perfectly free from, all >» Repugnance and 1ncon 
Kelw. 98. pl. one and the ſame Offence be laid at two © different Places, ot al * 


"HEE | N 3 
„ l rag. 08. . aforeſaid, where no ſuch Town was ment e che Death RB. 


| for 


dee the "ooks an Indictment of Murder, the Stroke be laid at A. and IMC |, |, the 

cite 568-72 ane chen it is 4 concluded tbat the Defendant Sic felonice 27 11 d 12 
f N Perſon deceaſed at A. the Indictment is void. And ſo is i a A place e 
Ko r not lay a Place both of the Stroke and Death; or if the PR 1 had H 


h. 

a pd ſo alledg'd, be not ſuch from whence a ſc Viſne may come, (ae other 
> Co. been adjudged, That a Fact laid in a Pariſh in £9949 wh jn the 
I ? Addition, as in the Pariſh St. t Michael in Woodſtrett, ney 21 in which 
Seck. 64 A Patiſh of St.“ Lowrence Femry, is good, without ſhewing the Vs | 

79. & Cb.23- 2 Ch. 23. Sekt. 487 4 f 

| Se&. 74. q See Ch. 23 © a Co. 0% 
3 \ 8. 23. Sekt. 922 93 bo 


ect. $8, 89,91. 2 H.7 7 pl- 22. * Cro, Ca. 465. 
v Supra, Ch. 23. Sec. 92.. Hecley, 35. 118, 119. Dyer 68 
b. .coarra Cro- El. 732. Supi, Ch. 23. Sekt 92, 7 H. 6. 36. pl. 42. 
5 2 


the 
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the Pariſh lies. But theſe Matters having been more fully treated of in 


the 2 Chapter of Appeals, and alſo in the foregoing part of this b Chap- Ks 


er, relating to the Certainty of the Time of the Offence, I ſhall refer theg, ,, & 92 
Reader thither for the fuller Conſideration of them, „ rope 
$22. 86. It ſeems, that there is no need in an Indictment on a Statute, Sc. 78, 


ſetting forth the Deſcriptions which bring the Defendant within the Pur- 85 


| view of it, to ſet forth any Place where choſe Things happened, which 
brought him within ſuch Deſcriptions ; and therefore where a Statute 
makes it High'Treaſon for a Perfon' born within the Realm, and in Po- 
piſh Orders, to come into, or remain in the Kingdom, Oc. there is no 
need in an © Indictment on ſuch Statute to ſhew in what Place the Defen- Poph. 93, 
fant was born or ordained. Alſo it ſeems to be 4 agreed, That a Miſtake * . "Ig 
of the Place in which an Offence is laid will not be material upon the 86, s:, 629 
Evidence on not guilty pleaded, if the Fact be proved at ſome other © Vide Supr. 
Place in the ſame County. But if there be no ſuch Place in a County N $6. | 
as that wherein an Offence is laid in an Appeal or Indictment, all Proceſs 91. Kclynge, 
on ſuch Indictment or Appeal is made void by the Statutes of 7 H. 5.5; .. 
and 9 H. 5.1. and 18 H. 6. 12. By the laſtof which Statutes it is recited, Ii b. C. 264, 
| That in the Parliament holden in the ninth Tear of H. 5. it was ordained, For 165. 
n many People of Malice cauſe often the King's liege People to be 3 or 
ndicted in diverſe Counties of Treaſons or of Felonies, ſuppoſing by the ſaid In. 
dickments or Appeals, that the ſaid Treaſons or Felonies were done in à certain 
| Place in ſuch a County, & c. where no ſuch Place is in the ſame County, that the 
© Proceſs of the ſame ſhall be void; and that the Indictors, Procurators, and Conſpi- 
rates ſhall be puniſhed by Fine, &c. by the Diſcretion of the Juſtices, and alſo 
| liable to Writs of Conſpiracy, and by the preſent Statute the above recited Statute 
„ T ¼ 8 
$7. It is obſervable, That the Statute made in the ninth Year of H. 
3 herein referred to, ſeems to be wholly omitted by Helle and Pulton, who 
bae no other Statute concerning this Matter made in the ninth Year of 
| Hemy V. excepting the firſt, which only confirms a Statute made in the 
1 ſeventh Year of the ſame King concerning Appeals and Indictments; and 
| there is no other Statute whatſoever in the ſeventh Year of that King 
mentioned in Aeble or Pulton, but only one which requires the Juſtices be- 
| lore the Award of any Exigent to inquire by Inqueſt of Office, Whether 
| there be any ſuch Place in the County as that wherein an Offence is laid 
m an Appeal or Indictment. But this Statute ſeems only to extend to 
N the County of Lancaſter, for it is directed to the Chancellor of that Coun- 
| 1 and recites, That Perſons had been indicted and appealed in Places 
ly alledg'd in the ſaid County, and in the enacting Part ſpeaks only 
| Juſtices who had Power to determine Felonies in the ſaid County, 
i in rhe latter Part expreſly commands the ſaid Chancellor to cauſe it © Wingate's | 
de proclaimed in the ſame County, but mentions no other, From all 8 
| Which [ ſee not how it can extend to any other County, and yer TT 
- in his © Abridgment makes ir equally extend to all Counties. How- the Title of 
20 „ Rafal in his Collection of Statutes ſeems to have ſet down the 3 
er) Statute which is referred to by the above recited Statute of 18 H.? Raſter-Sta. 
2. and this is certainly s till in Force. | rutes, Conſp. 


| | 3- 
hui Wl 3 — I ö Lamb. B. 

| ine . che fifth Point, viz. Where the Body of an Indictment may be 0 Th. 5. fot, 
2 55 ted by falſe or improper Latin, or the Uſe of Engliſh inſtead of Latin, 493: 


. F. ” b. 5 
all endeavout to ſhew, 8 . 


| Ppp I: Where 


— — * a 
a 


2 7 <a fore the Indictment is inſufficient for irs Uncertainty. As to f Fals 


5 an Indictment of Felony againſt more than one in the ſingular Number | 


1 / Tndiclment. Book IL. ch. 


I. Where falſe Lain will vitiate an Indictment. Set 


* ” 


2. Where a Word which is not Latin. . . ERR —@ 

38. Where ſuch Faults are holpen by an Anglics, [That 
= 42 4% * K ++ d ; 3 | | 

Seck. 88. As to the firſt of theſe Particulars, it ſeems to be holden general be ple, 


. ly in ſome 4 Books, that no falſe Latin will vitiate an Indictment, and it from 
Cro. Ca. 465. ſeems to be holden by my Lord b Coke, That an Indictment ſhall not be the B 


5 Co. 121. quaſh'd for any falſe Concord between the Subſtantive and AdjeQve, as pres not' 


Vide cia. El. Jae Regi. or prefath Regine, becauſe tho? the Expreſſions be incongruous, ye - 
108. pl. 3. they are Latin an ſignificant; neither do I find t his Opinion denied by the I 
any other Authority, and therefore I leave to be conſidered, Whether it forth 


vide Cro. may not ſtill be maintained, eſpecially © conſidering, That the Senſe ap- a We 


El. 108 pl.3- pears as fully, clearly, and expreſly from ſuch Latin as if it had been ne the | 
Fer ſo n expreſſed. And it ſeems alſo, That the like Reaſon may Wo, 
*Yelv.27,23. be given for the Caſe in 4 Ielverton, wherein an Indictment of forcible in 
© Entry, finding that the defendant #num meſuagium ingreſſum fecit, without Writ 


adding the Ward in before meſuggium, was adjudged good; but it is ſaid ever, 

in the Book, That this is not falſe, tho' it be not fine Latin; by which tutes 

it ſeems to be implied, That if it had been falſe Latin, it might Bi vi it ſee 

tiated the Indictment. However, it ſeems to be ſercled ar this day, Thr Wl ar 

an Indictment againſt two or more, laying the Fact charged againlt then ate 

in the ſingular Number, is inſufficient, as where it finds That 4. and B. all, 

Dominus inſultum e fecit; the Reaſon whereof perhaps may be this, That it appears A a"! 
1 ſomewhat doubtful upon the Face of the Indictment whether the Jura 

mino Hilarii intended to charge more than one, becauſe the Fact is laid in the ſingu- 

3 Georgii, lar Number, which it ſeems abſurd to apply to more than one, and there- 


Vie Cro. Caſe, wherein Croke teports the contrary to have been reſolved, it is cer. 
8 573. tain, That the Verb in the Record is in the plural Number. And as to the 
pl. 15. 75+ 8 Caſes wherein Faults of this kind have been amended in original Writs, 
*Cro.Ca. AS teneat conventionem for teneant, and ſuch like; it may be anſwered, That 
oc "Oi a thoſe Amendments were made by Vertue of the Statutes of Amend 
Yelv. 244, ments, which extend not to criminal Proceedings. And as to the Cale 


3 in i Bulſtrodes Reports, wherein it is ſaid to have been reſolved, That 
2 Is . . 


509. was amended, and thereupon the Defendants were adjudged to be hang: 
ag ed, it may be anſwered, That it doth not appear in what Part of the 
i 2 Bult. 35, Indictment the ſingular Number was put for the plural; neither is the 
ſaid Reſolution, in whatſoever Senſe it be taken, reconcileable with the 

later Authorities, as ſhall be more fully ſhewn under the twelfth Font, 
8 Keb. 51. But it is k (aid, That a Fault of this kind is made good by the Grand 
£9  Jury's finding the Indictment Billa vere againſt one of the Defendants on- 
ly; the Reaſon whereof perhaps may be this, That the Uncertainty of the 
Inditmenr is ſupplied by ſuch an Indorſement. But this ſeems contra 

ro the Authorities relating to this Matter cited in the ſecond Section. Aly 

| Cor. Ca. fo it hath been ! adjudged, That where a Bill of Indictment lays tbe fe 
454 455- ing the plural Number againſt two, and it is found Billa vera as te 8 6 
| them only, it is good; and yet the Verb. in the plural Numbet in che 0 

cord mull, aſter ſuch a finding, he applied only to one Perſon; bur de 

| this it may be anſwered, Ihat here is no* Uncertainty cicher! 
” 1 Sid. 219+ Bill or Indorſement. Alſo it hath been m adjudged, That the Wor x 
vet inſtead of Solvat, is not fatal in a Judgment; but that a ne _ 


n fi 
Wh 


” 


ſhall be given. | 2 9.2. bg: 


Chap. 25. Of Indiflment. 239 


$3, 89. As to the ſecond Particular, viz. Where the Uſe of a Word 
which is not Latin will vitiate an Indictment, it ſeems generally * agreed, Cro. El. 8;; 
That an Indictment wholly in, Engliſb is void, which ſeems to depend Ba "4 
upon the Statute of 36 EA. 3. 15. By which "tis enaded, That all Pleas which 5, 
be pleaded in any of the King's Courts ſhall be entred and enrolled in Latin. And 
from hence it ſeems clearly to follow, That if any material Part either of 
the Body or Caption of an Indictment be expreſſed in a Word which is | 
not Latin, as by the Word b erectaverunt inſtead of erexerunt, or © brachia | Cig El 
ſu d xtra, inſtead of brachio, or d præſentant exiſtit inſtead of pra ſentat < 70 El, 
the Indictment is inſufficient; (except in ſome ſpecial Caſes herein afrggſer 137. Pl. 10, 
forth,) for no one can fay, That the bare giving a Latin Termination to 278 ; 
a Word unknown in that Language, can make it become Latin; and if 1 
the Want of one material Word may be ſupplied, why not the Want of 
Irwo, and ſo on? It hath indeed been © holden, That a Fault of this kind, = 8 Co. 59. 
as imaginavit for imaginatus eſt, ave for aviæ is amendable in an original * "EAT 
Writ, which yet is denied by others, if it be in a f ſubſtantial Part. How- eee 
ever, it ſeems certain, That ſuch Amendment muſt depend upon the Sta- 17. 
tutes of Amend ments, which extend 8 not to criminal Proceedings. Alſo N 12 58 wo 
it ſeems, Thar it is no leſs a Fault to make Uſe of a Word Which is 1 And. 24. 
| aw Latis in another Senſe, whether entirely different, or of a much *' . 2. 
latger Extent, than that in which it is uſed, as of the Word h collis for Gro. E462. 
coll, ot i mala ars for veneficium. Alſo it ſeems agreed, That an Abbre- 1 Salk. 51, 
Viation not juſtified by legal Uſage, as æ Duo without a Daſh, for Domi- 5 Mod. 265 
| 10, R. Rs. for Regni Regis; or the Expreſſion of a Number in any Fi- vide Supra, 
| gures that are not ® Raman, is equally fatal as it would have been whol- 5:8: 88. 
ly to haye omitted what you endeavour in ſuch Manner to expreſs. Alſo; ron Si 
it hath been n adjudged, That an Inquiſition finding that J. S. ſcipſum emer- 1 Jon. 144. 
f, &c. is inſufficient, becauſe emergo doth not ſignifie to pur into, but riſe 5 
out of the Water. „ Alſo it is ſaid, That an Indictment has been quaſned 1 Sid. 1285 
for the Words Pace Regia, inſtead of Pace Regis; but it appears hot what ” : Salk. 195. 
was the Nature of the Indi&tment, nor in what Part of it theſe Words ; Sid, 48. Pl. 
were uſed, and therefore 1 would ſuppoſe it to have been in ſuch Part 3 Keb. 3or. 
of ſome Indictment wherein thoſe Expreſſions are ſo material that they 1 
cannot be rejected as Surplus and immaterial; for it ſeems to be a ſettled « , 3 is. 
| Rule, That nothing which may be ſo rejected ſhall vitiate an Indickment; ; Mod. 1co. 
as Where the Year of the Lord is written in common P Figures, bur the Fs ng 4. 
| Year of the King is well expreſſed, or where an Indictmient is ſaid ro be » Sid. 140. 


taken before J. F and F. N. 4 duo Juſticiariis, &c. Alſo ir ſeems, That 7 $*% 195. 
the Uſe of a Word which is not proper Latin, as of the r Word contrafa- e * 
ce, for counterfeiting, may be made good by Precedents. And there can 108. pl.3. 
no doubt bur that Terms of Art, which are neceſſary in all Inſtituti-. Jen. 39. 
ns, as Felonia, Murdrum, Burglaria, and ſuch like, are good, tho' they be! pate. Ch. 
ot good claſſical Latin; for they are of ſuch a complex and peculiar Sig- 137 
nication as no proper Latin Word will come up to. Alſo it hath been N 
Judged, That a literal Tranſlation of a Statute into Latin is ſufficient, * Lev 221. 
betend Bible, let ic be never ſo unelegant, as where it ſets forth that the 
1 4 ſuum in, did forge, Meaning, That he did 


deck. go. As to the third Particular, viz. What Faults of this kind are 


hens y an Anglicè. It ſeems to be holden generally in ſome Books, 
* 85 0 Uſe of a Word which is either not Latin at all, or not Latin in 
enle in which it is uſed, may in many Caſes be holpen by an Anzlice, 

| as 
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4 4 : 2 e Pellices, an lice 
a | : 2 ut, AY, ice did eres; b Retes, anglice Nets; ? 4 rall 
1 pc 8 re anglicè braſs Pots. But to this it may be anſwered, 1 6 
id. 178. Skins; Ollis © lis, ang 176 what is ſaid concerning this , 
N e That as to the three firſt of theſe Inſtances what is 4 And f 
1 7 Matter is only ſpoken of by the By, and did not come into Judgment, Ing th 
Wy 6g ” and as to the laſt of em pms 121 e Voda, t (ett! 
ll Nin ˖ t a ci vi ion, 4 We. * in one 
%%% 
1 5 Latin 7 an Action of Trover, tho Damage be expreſsly | given for it, ed A 
13 it is contradicted by many other N e eee, Witho! 
Co. 140, . Lotte s a ſettled Rule, That where Damages are ; t! 
733. bare been - pn e d that is not Latin, it is no way help'd f * 
Rar 451755 15 ache That an Indictment for taking mp 
pl. 4. by en Anglicè. Allo it hath been f adj „That an | ed ; 
1 f 2 2. Aan anglie Diſhes, is inſufficient; and this is ings wap) he fat 
March. 16. laid down as a ſettled Rule in many 8 Books, viz. Tha bb ar ha 
60. 


roper Latin Word for the thing intended to be expreſſed, no Anglite will 
x Jon. 144. Pf Oper 4 


It was 
o PE rd ; 
20 Co. 33. help an improper one, as it will do where there is h no proper Latin Word, 


aye | 
: Necef ither to ule a feigned one 
ide Leu. becauſe in ſuch a Caſe there is ſuch a Neceſſity either to u Ne epot 
oy po pp py al. "Alb it hath been adjudged, That where _ 5 pppoi 
Ya. "Ig per Latin Word, an Anglice cannot make good the Uſe of any other ci $a 
10 Co. 133. 


ignificati Latin Language 
Noy 85, in a more ł ſpecial or I extenſive Signification than the p 


Ons u 
| | ; itchcraft, or u Riſcw 3 | 
f „as to make Words m malas artes ſignifie Wite . N ercep 
March. 16 NE: Lines, or * fulcrum tecti, a Field-bed with a Teſtern and Cur Nelat 
1 Sid. 81. 7 


ins. i | | ill rake P no manner of Notice of W 
TT A Ro the Latin, 
x Sid. 6, 8. 70, 91. As to the ſixth Point, viz, Where the Offence indicted may 


255 
to on 


Set 
3 . * th joint! and (cyerally, be in 
W be laid jointly, and where ſeverally, and where 175 id 1 one Indi. r i 
m Noy. 85. and where the Offences of ſeveral Perſons may be ding che Offencedf 1 18 
| Latch. 156. ment; it ſeems certain at this Day, Thar notwirhſtanc 160 he Offence _ 
1 Jon. 144. | in all Caſes be ſeveral ; becauſe t „adi 
n Cro. Ja. ſeveral Perſons cannot but in but every Man muſt an I d0 
664, 6655. of one Man cannot be the Offence of another, but cy 0 y from any ſuch 3 
2 Rol. Re. a Crime; yet if it wholly ariſe 50 ment. 
| {wer ſeverally for his own 3 yet1 d to any partic for b 
MY ot 30, joint Act, which in it (elf is criminal, without any ap ine ola Ganing- | A 
132,133. lar perſonal Defaultof the Detendant, as the Joint je gh hd or f Mainte- ad 
66 2 Houſe, or the r unlawful hunting and carrying away o either charge om 
2 Rol. Rep. adde of Extortion, Gc. The Indictment or Information -rodaxc 5 en Wl = 
254.255 the Defendants jointly and ſeverally, as thus: Quod u cuſto tavit ; ot may Ward 
10 Co. 130, IS a erunt, & corum uterque aſportavit; ot md Word 
132, 133. eorum Cuſtodivit ; or, quod aſportave 1 Bos y ſeverally becauſe it and , 
4 Dominus | charge them jointly only, withour charging them That if they joined in gittis 
Dix Ev . N \ 0 25 and from hence i Weap 
| £ E . wt. 6 them 9 fens . 
olem adjudg- ſuch Act, they could not but be each o TG e of the De ment: 
. That on ſuch Indictment or Information Lp looks on the | and | 
dy dants may be acquitted, and others convicted; Tor the ort only a joint bacu 
Rex verſus Charge as ſeveral againſt each, tho' the Words OX por h not wholly . 2 ” 
Howkins,ad- Charge againſt all. But where the Offence indi ſuch AR joibe Ain, 
1 (rag riſe from the joint Act of all the Defendants, 1 each Defencant, 2 
een with ſome peiſonal and e. br gl or Glen of each Dh ras BN. 
Ja 3 2. 5 . . Id be no ence, as rac ; the ca-; al 
Dominus without which it wou jceſhip required by the 9 | 
Rex verſus without having ſerved a ſeven Years N c To Trader which | {ame 
2 '* rute, in which Caſe it muſt be the particular De flend againſt the Statute, $, 
jeg 0 Trin. muſt make him guilty, and one of them e7.Y az mult charge them le⸗ Al! 
+ 52-08ii. and the others not, the Indictment or Information | 9s Treſ 
x e | _ 2djudg'd Mich. 10. Anne. a mis, 
Howkinsadjudg'd Mich. 3. Georgii. Domina Regina verſus Williams, adj 


ep. 345: 
' contra 2 Rol. Rep.; v1. ph 
White, qto. Guliclmi. Cro. Car 380, 381. 2 Rol, Ab. 707. pl. 45, 48, 708. pl. 52 | Ab 
9 \- 
6. 5 Mod, 180. 


Df Inditment. 


erally and not Jointly ; for it is abſurd to c 


241 


& peculiar to himſelf 5 
ent againſt ſeveral for not a repair * 2 Rol. Ab. 
Ing the Street before their Houſes harh d. But I do not find 51 pl. 7. | 
i lettled in what Caſes ſeveral Offences 10NS may be joined Leon 241. 
In one Inditment; for in ſome d Books Indictments againſt ſeveral for ſe. 27. Nob. Ab, 
cral Offences, as for Recuſancy, © followi Wi 
ed an Apprenticeſhip, not d 


Fithout any Exception on this Account: 
ent againſt ewo Juſtices for n 


That one Indiq- 
Againſt two Perſons for ſpeaking of the (a 


; PL 7. 
and an lndictment Stiles Rep. 
me * Words, may be maintain- 245- 


: : Stiles Rep. 
lies not againſt ſeveral e 
ports an Indictment againſt ſeveral » 


n quaſh'd ; becauſe AOL Ab, 


s On 5, 47, 100, | 
all of them have a 108. | 


put them in, as in Indictments 2 * 
ies, 4 Cheats Slanders, Elcapes, and ſuch like; or 1 Nu- % in the 


next Section. 
However, there can be no Quere rn 
doubt but that the Omiſſion of them in Indictments of this Kind, is made Ch. 23. Seck. 
6% by the Statute of h it is recited, 7hat in all Ip e Tit ſue thy 
aden: of Felony and 7 reſpaſs, 
Wards Vi & A 


5, it nas common to uſe the Preamble of 
| Arms, and in divers of them to declare ths Manner of the Force 37 HI. 8, 3. 
| and Arms, that is to Jay, Vi & armis videlicer bac 
Bittis, or other ſuch 


f : b Lev. 125 
ulis cultellis arcubus & ſa- 156. 

like Wards ; where of Tr 

Heapons at the Ti 


uth the Parties indickea had no ſuch Dale.Ch.r31. 
Time of the Offence, yet for lack 


of ſuch Wards the ſaid Indick. ai Keb. 652. 
had been avoided } y Writ 


bacylic Pon it is Enacted, 7547 theſe Words Vi & "Sp C. 5. 
ulis, culre{1; , ſagittis, or other ſuch like, ſball not of Neceſſity 2 Lev. 221. 
e put in any Inditment or nnen : Nor 4 indicted have any 1 Sid * 40. 
1 ſuch Indictment or- 1 


ev. 126. 


* 
Vide Poph. 
06, 
expreſs as to 378. 


© Cro. 
Thar lndictments of 2 At HA 


64. Sect. 44 

for want of 55 
aſt, or manu 
forti, 


| Book IL 
| Indiment. Reaſon for theſe y 
| ob to aſſigu any 
7 at it ſcems diff 
242 8 But 
| forti, 


3 
lays, That 1 
: t ok the not ne fluous 
nacting pa 0 * thole en they 
auſe the e A EN Neceſſity '& amis, v pe 
ic be, That becauſe t ake away che aL Fr 
leſs it be, arm! to t ot of be an a ar 2 
un vi & | only but n is it may Words in any Cale 
£ Words : was llis &c. this 1 | t the | ds, were N lain the 
Words barns & dare Opinion th "ack nord Gro 

1 0 8 ee | 
— 0 80 eons: OT. CONE pp _ 
ble lore y hemleres, or uſed make it ex ating chr videlicet, ba 

ther put Y ee, Srarure as ro mak che 9 & arm 

ined o Indlict me 
e That 
exprels, 


a 
F they had ing 
s effe@ual t Out be AH 
be 4 '5-CAnno : A 
| Jha * armis c 2 jndeed in hay 
any of wy e 16s Ic is ſaid Il neceſſary, | ti 
ittis, or Lv Ic In ma 
bus d - and ds, or 4 i & ar d, nor hat an 
ltellis, riſed in mt ſe 1 Words E ee ich ſays, T mY . 
cu pri ſe der tho e Capia te Wi nente, & of 0 
m on there ca tra c RE on [adict- | cont 
Wir is is in Words dictmeat l o the t it ſe clu 
becauſe this is hoſe indict Fine t in ye ly heteto, BW ich 
Vide Cro. Indi an can be an xcellary. aqua inly ſale js | muc 
365. 208. N e 1 are not 5 to 1 is _ if ; and 
* Ch.131 one aug, een 555 e b often ee r and pe | Reig 
g many a Kings Bene eee they ae fopr SER [T7 
Ch. s. rec 1 rnen her Cul ne arem, = 
37 te be agreed, = 22 yo them aggravate 3 "lic "9 hg 
© 3 Keb. 4 t ; for uſe to aggt ' © _ c 
; ſpaſs lake ſe than Dix. the a pu din | 
pl. 3 789. Treſp ble fon Purpo e Point, ro lay bie& ro Law, an ; | ance 
1 Keb, dviſea ther 2 eighth Law e ſu 9 { the > Govern 4 $ 
| L O O he cip mon ich ar ches o ble 
2 Bul Caſes it 5 4 As * Q. 1ent at tſoever are . and P encrai 1. dy | 
2 Seck. 9 Indictn ices wha lo, as they he quict ood g not Cap! ag 
cit d in art d of an II Oſten 0 be O, 8 of (ol be a 8 ital or ; cels· 3% ( 
ollowing pa Bo y S all ral tc ; banc "p< ro. capi it expte in 
2 inalm ſeem in o the ople; i an O ood, e of ile ˖ cont 
an Cr pl. ution tend t his Peo ion, for n be g Peace of ordingly one 
00S Reſpec ing over rmation, te, can | lt the d acc chorhet yg 
10 128. that 8 ing. t or Info w or ks again itted. _ . in 
4 Co I. tn 22 . it in ess Whele. con 
tries; 361. again h Offen ign or Reig lndictn ices. e Inſtanc High x 
14, 15, tal, ſe ſuch Reign t of an Ind Olfence four In ing the R me 
. * hoſe dent inferior ly in air! his Re 11 
* . s Ent. ] ſupp in M Prece f im t on y t rep n th | | 
© Coke 3 8, ry ot cep Au ig wel 
. King hat eve 5 lony, ing. ex ance fo chiefly be 4s dy | 
56 , bo. 4 inſt the 8 ee . Aae 
. e again f an In maintai Nature. other, 2 e, becal Irelps BY Cla 
358 p fenc one is, of iay be mai ch a of an Peace, ce or con- 
X Pa i We agus is of ſuch a that of? lt che Fot to ie Lan 
e ut. of the hich if i Tence is as in th again hat of F. cult ol- 
0 ke, Ent, voy 5 the . een. to be us 3 as ali 7 jel - 
| a 7 WE it in his it needs not to im but ir ſeen ot! ol Or 
I075 a 117. lon, of it in hat it nee leem er; ken N want ences 
365. fl 15, guilty 0 den, Tha ner may of anoth tions ta ts, for W 
ie been Þ or a Man qr ppg hick Indictmen Nee 1 
17 NG it in ſu ſon or le m ich Indi cient, ce, rothe IP. 
358, p Pg; 2 it Pei o ith tho Whi ; ſuffi Pea Ole b tries, 
dee Raſſa ing c re ich the judg'd inſu. he d one N 
5 a OY t 8 Fas to taint) nt 
3 7. Ab. eile t rt o en, hav laid S$ cer ictmen 
l 2 13 lowing a, fork Fares yy, 2 an Indic 
a; pl La dawg no r Law, as Entries is, 
1 Cortra could 0 | hes of [ in Coke 5 
Ca 584. GE wo Inſtances 
i Coke's Ent. of the ſai 
25 pl. * 


ſcide 
Homi 
Indictment of 

n 

k of an 

er 

je oth 

I 

wWelkct, Mil: 

' Cotr's > | 

254. Pl. 5 


4 


ell De · 
in 9 hos 


ence; but theſe Precedents, if they may be maintaided, ſeem to depend Coke En- 


$, | 
le efly on this, Reafon that ſuch Offences are ſuppoſed to be owing rather ä 


) the Mis fortune than Fault of the Party. And the f fourth of the ſaid In- * Raital's Ea- 


Gances is of an Indictment of Perjury on the Statute, which concludes in 1 


I nemptum Regina, &c. & contre fermam ſtatuti, without adding contra pa- 82. pl. 5. 

. #n. But Raftal's Precedents, both of Indictments of Felony, and of in- Cro. J. 523 
8 ſeriot Offences do as often omit the Words contra pacem, as make uſe of P. fol 4. 
ak them, However, certainly the much greater Number of Precedents ex- 82. pl. 11. 
be xelsly conclude contra pacem, and the Authority of theſe is much ſtrength. . Nod. 78. 


ned by thoſe many Caſes in the Reports, wherein Indictmemts and In- pf 35 e 


formations, appear to have been quaſh'd for want of the Words contra pa- 1 Keb. Fo. 
lem; as Indictments and Informations for > Barretry, © Forgery, d rerain- pl 1 4 os 
ing a Servant without a Teſtimonial from his laſt Maſter, © following a 6 Mod. 128, 
Trade without having ſerved an Apprenticeſhip, f erecting a Cottage, 6 1 Kb. 474. 
Aſault and Battery, c. But it ſeems clear from all the Precedents, * Keb 36. 
That neither an Information h qui tam, on a penal Statute, nor an Infor- pl. 72. 
[mation by the King for an i intruſion, or other k Wrong of a Civil Nature V. de a K*- 
done to his Lands, Goods, or Revenues, need the Words contra pacem. Ye 66. 
Sell. 95. If the Offence indicted be expreſsly laid partly in the Reign“ Reste: En. 
ſof one King, and partly in the Reign of another, as where J. S. is in- 459 Pl 
(dicted for having erected a Wear in the Time of Queen Elizabeth, and 1 Keb. 860. 


Bhs continued it in the Time of King James, and thereupon the Indictors con- DO. 
* clude, That fo the Wear was erected and continued contra pacem Regis, & c. cries em 
5 l wichout adding contra pacem nuper Reginæ, the Indiatment is ! inſufficient, 364 10 372. 


becauſe it appears, That the Commencement of the Wrong, which is as Ph Eu. 


much indicted as the Continuance, was in the Reign of Queen Elizabeth ; tries, 412. 
| and conlequently, if a Crime, muſt have been againſt the Peace of her P. 


| ; 1 
de i Reign. But if the Indictors had concluded only, That F. S. ſo continued om org 
7 de Wear contra pacem Domini Regis, &c. and had laid the Erection of it by 372 7 39 


vay of Recital, or Inducement only, it is m ſaid, That the Indictment had * Nate“ En- 


0 in i been good, becauſe it ſhould be taken as an Indictment for the Continu- — 
ule, f : 3 : 7 ; 
_- F _ 8 4 to the ninth Point, viz. Whether it be neceſſary in the Bo 2 
ls 4 " an indictment at Common Law, to lay the Offence contra corouam & Velv, 66. 
King Sande Regis, it is obſervable, That all the Precedents of Indictments TI 41.6. 
nal in Cotes Entries, cited in the ninety fourth Section, which lay the Offence File. brick. 


| Contra pacem, lay it alſo contra coronam G- dignitatem Regis, &c. X 25. 
| ; gig, &c. et not 25 
one of ® Reftal's Precedents doth ſo; neither do 1 find any one Caſe where- ff g. 


00 e H. 6, 4. 
. n an Indictment againſt which no other Exception could be taken, has pl Ha 
Jiph ans adjudged o inſufficient for the Want of theſe Words. But on the 4 * | 
775 trar) 1 find it expreſsly reſolved in P Flollrool's Caſe, That an Indict- ſtar ? Entries, 


=> a Riot is good without them. 263 
* 97. As to the tenth Point, viz. Whether it be neceſſary in rhe Bo- , Pult. 


lay 1 oy are at Common Law, to lay the Offence in contemptum 1 
[pals | fa, and in pwr in OE Indictments of inferior Crimes in 4 Coke and Ra- 3 
econ Cause Eben ers not. Allo it is ſo laid, with the Addition of the « Coke's Ent. 
WA | Lands in f ©, 2 ſua, in every Information of Intruſion upon the King's 353, 363. p. 
thele tover and Co 5 'r Raſtal, and alſo in an Information in u Cote for a j2q.r; Eat. 
ences of Mines «| -onveriton of the King's Goods. But in * two Informations 263. pl 9. : 
they claimed by the King, which are the only Precedents I find of Coke's Ent. 
2 10 0 kat 263. pl. 6, 7, 11. f Coke' Entries, 372. pl 6. pl | 1s. 5 

ö 397. pl. ll s Entries, 372. pl. 10, „pl. 11, pl. 12. 281. pl. | 4 
{De is, 4101p. 1 1 > ee Entries, 412. pl 1 2 Coke's 2 3 6 A I E. 


this 


i Bock II. 
Of Inditment, 
05 


. Reg is, n 
ly ad damnum * Indict- 
njury is laid 9 of chem Fx Giro fa. 
ſuppoſed "oY Fob do l fin rmation - doo rh of 3 4 H. 6. 
ade ui . Bn, | nor in 8g Jin the "rg contention 
ther of t og 55 or Ivana „ ſſary to conclude, 
3 14 though it 9 3 
© 4H. 6.5 al ; an ion on a 
bh Kir 15 in an AQ 
Brief 25, 


; 0 
mitted than usd, 
es it is oftner p iſſion. | 
he's Emries it for the Omiſſion, 1 
b et in b Lat — been N it be K. this 
mini Regis, y n appears ae Point, Whe ce illicuè, I ca ictments, ne 
v Lutw. 132, Do o Exception the elevent the Offen dents of Indi ; Caſe 
133,134 = and 5 8. As to Law to lay Raſtal's Prece that it is in 1 find 
fa gen = Self g Tbs tay hw ef hy ceſs © ew ie didimen of 
Bag pagan eng any d expr een u Indictme 
959. pl. 68. di d uſed in lear an | mon La in an lainly ap 
x Yn do | dimen it is not n- he Indictm rd unlawfully 
bel As-. — 7 — T0 contained in > als a pround- 
egen ir —_— the AR __ where a certain eee been OE 
b Rin becauſe the fon ork, or ome hermano 8 
; | . illicitè. or r e ſettled, 
955 ſupra, 2 Deſerion _ Word N . m_ * 4 2 it 2 d. 
d c &. in it muſt u telt a endable, | f any o | ad- 
Ch. 23% 8 d On it mu to the cv 1 d be am ne fit 0 T can be 
; e As tioned be at the Be Amendmen 
127 99. e r Ke ithin o Ame by the Come 
9 3 of Amendment ch Poecion, bur ha bye ab by yy 
2 Keb. or EYE ny u ably cr tone es A ſe of Lond , t from 
4 itted in a d agrec of an Indi nly tho Indictmen 
| ' | Teno 
pl. 5. Keb. mon Books, That rt whatſoev That the Bo Charter a That by 
* from any in ed; but it auſe by t * And ny Cotone 
. bang be amended ; nded, bec m thence. made on a Matter 0 
pl. 13, 142. Caſe ay be ame emoved fro ule may be in a meer bo 
pl. 15. London m lv can be 10 Bench, a R his Notes his can hen 
Contra d on * King S Be ueſt by that t t: andet 
2 Bulſt. 35. Recor { of the f his Inq h re holden, the Cour! 5 ; of an 
E 1 Keb. 252. the Cour C the Body 9 it any wac Record of it of it, a dict- 
„ po amend 2 do A e it -N the e 88 Ce of 
pl 5. Form. is filed, by ſeem to lie ag ed. That t ded by original 
229, 230. frer it is file. Ctions lee be agreed, be amen ich the U but 
Keb. 571. a Objectioi ms to tion be 2 I. in, *l 
pl. "Hob _—__— ey Cre Ne TT coke in hich Se ge 
5 any deace, ſo e Term den, That filed, any 
Ch. 27. the A | at any Tim Bur 2d at any may be uiſitioa, 
ect. 16. ra at Term. ded a aps may he Inq ich 
e wee be amend the me Vine whe ny on 
1 Sid. # Inqui ] dv : the n at t C t of an of the i 
pl. 7. 6. of an the Body; By draw: in tha Clerk 5 again 
Keb. 65 than | of, and ar it than by the o Judges 0 
3 Cone Capra rt of Courſe 5 by the _ Record | rk of the - * 
3 1 nin ire. A in he Cle ſire any! 
276, . 5 leſt as a T ſhall requir LINUANnces 5 re of t Ot deſi inuance 
Vide 1 Sid. 18 occaſion ant of Con Certifica doth n ilcontinu 
5 5 e Wan by the hat he o Di it hath 
b. ice dee e Bis Pet © wichour Conſe, ben yh 
Leb. 45. clon IC be ion, wünout O . Mg) 
pl. 120. 36. eſpecially if 4 3 ſeems An 3 in the . omitted, 
656. pl. 3 ndment. Ar any crimi Miſpriſion in liter, Cc. 
1 Sid. 175. me endable in That a meer Word mi 
pl. 18. 


9 
f Amen c. 522, 
F Amor 
66, 92. 3 
68. Bro. 3 Pues. Amend 
8 Mod. oo 11. 7. 40. pl. 
m 1 Rol. 12 420. 1 proccls 115 
A. ilcontin 
196 423; D 
29 E. 3- 


amended 
p 59. 

30. 2 Rol. Rep * 
$29, 539. 


hab. 25. Of "'Inditment.\\" 245 


mended at any Time. Alſo it hath been * adjudged, That the Direc- | ; — 900. 
on of a Venire, Vicecomitibus of ſuch a Place, which is returned by J. S. 9 1. pt 5. 
L irecomite, may be amended on the Oath of F. S. that there is but one Sid. 244. 

Sheriff of the Place, which is himſelf. Alſo it 18 every Day's Practice to bt Co. | 
Amend b criminal Informations, and the Pleadings thereon by Rule of; Lev. 430. 


Court, while all is in Paper. And e Quere if the Record may not be (6 hm 47. 
kmended by the Paper · Book at any Time before Judgmenr? | 5 Sail . 


Se roo: It ſeems to have been anciently the common Practice where pl. a, 3. 
in Indictment appeared to be inſufficient, either for its Uncertainty, or the Iss 
Want of proper legal Words, not to put the Defendant to anſwer it; Vide 1 Keb., 
but if it were found in the ſame County in which the Court ſate, to 452. pl-45-+ 
award Proceſs againſt the Grand Jury, to come into Court and d amend a. ger wh | 
it. And it ſeems to be the common Practice at © this Day, while the 3 L= 430. 
Grand Jury who found a Bill, is before rhe Court, to amend it by their A 22 All 

WConfent in a Matter of Form, as the Name or Addition of the Party, &. 5 Ed 
Seck. 101. And now I am in the ſecond Place to thew what ought to be plz. 
the Form of the Body of an Indictment upon a Statute; for the better Un- wn . 


derſtanding whereof, having premiſed, that the ſame Rules which have S. P. c. 91 


3. 1. 


1. Whether it be neceſſary that ſuch Indictment recite the Statute 
whereon it is grounded. 5 
2. What Miſ / recitals of ſuch Statutes are fatal. 

very Words of the Statute. | 
4. Whether an Indictment grounded on a Statute, which will not 
maintain it, may be made good as an Indictment at Common Law. 
5. How far it is neceſſary to conclude contra formam Statuti. 


Seck. 102. As to the firſt Particular, viz. Whether ir be neceſſary that 
| luch Indictment recite the Statute whereon it is grounded, | take it to be 
| * ſettled, that there is no Neceſſity in any Indictment or Information on 
28 publick Statute, to recite ſuch Statute, whether the Offence be ſuch 


it be prohibited by more than one Statute, or by one only; for the 


where there are more than one by which an Indictment or Information 


| ay de waintained, they will go upon that which is moſt for the King's 
| Advantage, 5 | 


1. Whether all MiC-recirals of the 
fatal. | 


2. What Miſ-recitals of the Place or Time at which the Parliament 
Was holden. 


3. Whether a Miſ-recital of the Title of a Statute. 
4. What other Miſ-recitals are fatal. 


oy 159: pl. 37. Bro 


ſubſtantial Part of a Statute are 


Rr 


only becauſe prohibited, or be an Evil in its own Nature, and whether, 


Judges are bound ex officio to take Notice of all publick statutes, h and P 


been already laid down concerning Indictments at Common Law, are ge- Fegg. 
nerally applicable to Indictments on Statutes, I ſhall in this Place conſi- ment 2,3. 2). 
det ſuch Matters only as more peculiarly belong to the Form of the Bo- Vide 25 E. 3. 
dy of an Indictment upon a Statute, under the following Particulars: 3 
| | | 7 ment 12, 


© Kelynge 37. 


3. How far it is neceſſary to bring the Offence indicted within tlie 


fs H.7 17 b. 
Fitz. Action 
ſur le Statute 


Plowd: Com 
1,79, &. 
1H. 6. 1. 

pl 2. 

400 48. 3. 


a wn T 2 ſecond Particular, viz. What Miſ-recitals of ſuch Statutes are Cro. El. 236. 
| lata | 2 h pl. 1. 
, all endeavour to ſhew 7 Cro. Ca. 229. 
Dyer 155. 


Pl. 19. 

346. pl. 9. 
Bro. Action 
ſur le Stat. 4 
Parliam. 15. 
but Cro. El. 
187. pl. 12. 
47 Ed 3.18. 
pl. 7. 


Parliament 75. Bro. Champerty x. Show. 337. F. N. B 55. C. ſean contrary. Quœ re 


0 130, 141. & Moor 468. pl. 66 2 B A 'Iy 5. Bro. Patlie- 
468. pl. 669. Moor 699. pl. 972. 4 Co. 13. 76. Bro. Avowry 5 

mat 15,32.» Dyer155, pl. 19. Dyer 346. pl.9. 5 H. 7 17.b. 6 Mod, 149. Vide Cco. El. 187. pl-12. 

| , | 10 


— * 4 >% 
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Se-. 103, As to che firſt of theſe Particulars, it ſcems to be ſercey 

That notwichſtanding there be no Neceſſity to recite a publick Salute 
* PL Com 5g, Jet if the Proſecutor take upon him to do it, 2 and materially wa 
G Ei 236, (tom a ſubllantial Fart of the Purview of the Statute, and conclude an. 
245. pl.g. | 174 fer mam Statuli pradicti, he viciates the Indictment, becauſe it judi 
Palm: 565. cially appears to the Court, that there is no. ſuch Foundation for the 
1 Proſecution, as that whereon it is expreſsly grounded; as Where in an 
next Seffiens. , * Indicment with ſuch a Concluſion on the Statutes which prohibit En- 


*##4 - = 


ente thee, with ſtrong Hand, the Word, /i is put for manu forti; or where the 
. Word © nuncia is put for mendacia in ſuch an Indictment on the Statutes 
1 Jon. 194. againſt the Tellers of Lies of great Men; d or where the Verb in a Stz 
hy E.. 93- tute.which expreſſes the principal Act wherein the Offence conſiſts, is ex: 
" Bulft. 58. preſſed in ſuch an Indictment on ſuch a Statute, by a Word which is nei 
* 4 Co. 12. b. ther claſſical nor legal Latin; © or where a Statute in deſcribing the 
Cai als Courts wherein it prohibits Perſons to bring Actions in other Names 
4 Jon. 49,50. Without their Privity, calls them Courts wherein Pleas are holden in Ac- 
Ay 661. tions perlonal, Oc. and you in; reciting it in ſuch an Indictment call 
ro. El. 236, them Courts wherein Pleas are holden in any Actions. 
f CroJa.362. Set. 104. Yet it ſeems that the following Mif recitals of the ſubſtantial 
—_ 108%5 Parr of the Purview of a Statute in any Indictment are not fatal, as the 
1 As Omiſſion of a ſynonymous Word, having no other Meaning than what i 
fully expreſſed in the Words which are recited; or the joining of Words 
5 which are either wholly Synonymous, or much of the ſame Senſe, as fi: 
s 2 Bulſt. 47, Diſying ſuch Things as generally include one another, (as 8 the Words 
858 a Disjunctive, or the uſing the ſingular Number for the Plural, or the 
u Cro. Ca. Plural for the Singular, where the Senſe is the ſame; as where in h reci- 
522, 323. Ting a Statute ſpeaking of Suits in any Courts, you Uſe the Words i. 
aliqua Curia; or where in reciting the Statute againſt diſturbing Perſons 
| in their open Preaching, you uſe the i Words iz apertis predicationitus 
x 4 Conz. Sed. 105. Allo it ł ſeems that no Advantage can be taken of a Vi 
i Sid. 356. riance from any Part of a private Statute, without ſhewing it to the 
. Court in a proper Manner, becauſe otherwiſe ſuch a Statute ſhall be ta- 
111JßßßVVCC0ß00ß00C0050⁊˙] : | 
Cro. El. 853. Secf. 106. As to the ſecond of the Particulars above mentioned, r 
47 ION What Mil-recitals of the Place or Time at which the Parliament was 
19,83, 84 holden, are fatal, | it ſeems to be generally agreed, That a Mi-recital 


Ceo. Ca. 136, of the Place or Day at which the Parliament was holden, vitiates an ln. 


i 2 Bulſt. 47, 
& 0 


2 3Keb. dictment. m Ag if a Parliament be firſt holden on the rwenty-ciglt of 


. April, in the thirty-ſecond Year of Henry VIII. and afterwards holden 


Hob. 310. by Prorogation on the twelfth of April the next Year, and a Statute chen 


Pn 3 Fe made, be recited as made at a Parliament holden on the twenty - eighth 0 


pl. 4. Bu: April, in the thirty-ſecond Year of Henry VIII. Or it a Parliament be 


3 eue ſummoned to meet on the twenty- third of January in ſuch a Year, os 
in : Bult; * before rhe Meeting be prorogued to the twenty. fifth, and then holden, 


Dyer 2c3. and a Statute made by ſuch Parliament be n recited as made in 4 Parlia- 


 P!-72,73- ment holden on the ewenty-third ; or if a Parliament firſt ho!den on one 


0 En 11. Lear be continued by Prorogation to another, and then fit again, af 4 
pl. 9. 139. Statute made at {ſuch Seſſions be recited as made in a Parliament 
Io 25. holden or begun at ſuch ſecond Year, (which is all one,) inſtead of 1 
vide 1Brown, that it was made at a Seſſions of Parliament then holden, and th wy 
D SL SL, ment conclude contra formam Statuti prædicti, the Variances in Ter, 
l 36, 15,38, are fatal; for the Court will not make any Caſe better than che f yt 
171, pl.6. has made ir, and therefore where chat expreſsly grounds it 93 6. 


2 


49, 50,5 1,54, malitiosC & contempiuose, c.) with a Copulative, where the Statute uſes 


Phay 


f alu 
ot fin 
| Repu 
6 facal 
nd (e 
ame U 
That 
darliar 
kr hatt 
Parlial 
ſeems 
been 
was t. 
of Pri 
not o 
but e 
75 


hap. 25. Of Indidment, 247 


f a ſuppoſed Parliament, where there was no ſuch Act, the Court will 
ot find one out to make it good. Allo it hath been © adjudged, That * Maor 302 
gepugnancy in ſetting forth the Time when a Parliament was holden, 455, 
fatal, as if a Statute be recited as made on ſuch a Day, im the firſt 
nd ſecond Years of ſuch a King, for it is impoſſible that one and the 
me Day ſhould be in two Years. Allo it is holden in b Cyoke's Reports, » Cro. El. 106. 
That an IndiAtment was diſcharged for not ſhewing in what County a pl. 21. 
parliament was holden; but no Reaſon is given for this Opinion, © and © Dyer 203. 
It hath been adjudged, That the total Omiſſion of the Day when che PE 74. 
Parliament was holden, is no Fault in the Recital of a Statute. Alſo it 
ſeems to be 4 agreed, That a Miſtake in ſuppoſing a Statute to have“ Yelv. 127, 
been made at a Parliament holden in ſuch a Year, when in Truth it Bee. 100. 
vas then holden by Prorogation, may be help'd by the conſtant Courſe 51 68. 
ol Precedents upon ſuch Scature. Alſo ir ſeems to be © agreed, Thar Dyer 171. 
Wnot only a Miſ-reciral of the Day whereon the Parliament was holden, *' Cc Car 
but even a Miß recital of the Purview of a Statute may be ſalved by a 232, 33. 
procral Concluſion contra formam Statuti, without adding prædicki, &c. bel. 365. 
But I do not find it ſettled, Whether a Fault of this Kind can be help'd 9 
by the Defendant's Admittance, that there is ſuch a Statute as is ſuppo-647, 648. 
(ſea; and it will be difficult to maintain that the Party's Admittance of Eu '4* 
what che Court judicially knows to be contrary to the Truth, can make co. j:c.139. 
good any Judgment. )) mo. | 5 7 Denied Cro. 
Sec. 107. AS to the third of the Particulars above-mentioned, oils eds 
| Whether the Miſ-recital of the Title of a Statute be fatal, it is 8 (aid to 324. 
| have been holden by Sir Matthew File, That the Miſ-recital of the enti- 
| tuling of an Act will not vitiate a Replication, becauſe it is not Matter | 
| of Subſtance; and a Judgment is h ſaid to have been lately given in che © 6 Mod. 63. 
| Court of Common Pleas agrecable to this Opinion; bur the contrary is 


{ def. 108. As to the fourth of the Particulars above-mentioned, viz. 
| What other Miſ-recitals of a Statute are fatal, k it is ſaid to have been * Rol. Abr. 
| often adjudged, That a Variance in reciting a Statute to commence after #5 EV: 
the making, where the Statute is expreſs, that it ſhall commence after the 
| End of the Seſſions, is fatal. But I take it to be a ſettled Rule, That a 
Variance no Way altering the Senſe of the Statute does | no hurt; as Vent. 17a. 
Where in the Recital of an Oath prelcribed by Statute, the Words Sea of 
Home are put for See of Rome; and I do declare in Conſcience inſtead of 7 do 
ins n my Conſcience, Alſo it ſeems to be m agreed, That a Variance ro. El. 186. 
i an immaterial Part of a Statute does no hurt, n and therefore char : Co. 48 
vere a Statute contains ſeveral Branches relating to ſeveral diſtinct Pm. «65. 
Ny, an Omiſſion of ſuch Branches as no way relate to the Offence 69 9m i 
N no bare, becauſe they arc nothing to the preſent Purpole. Jon. 194. 
1 cen adjudged, That every Mil recital even of ſuch Branch hav 

of atal; as if it vary only in ſuch a Part of the Deſcription of the %. 
TY is 170 in only by Way of Flouriſh, and ex alundanti, and * 
"Kg FE uy 8 in the Offence prohibited, nor needs any 1 b. 226 
Fon + \ 8 a Frolecution on the Statute of 12 K. 2. the ? Recital be; Keb. 662, 

nc ſhall deviſe, ſpeak, or tell any falſe News, Lies, or other ſuch * Cro. Car. 


falle Things, &*c. ande diſcoraia ant aliqua lis (Anglice Debates) inter magnates paſm 77 | 


i Ker magnates & communitatem didi Regni otiri paſint; where the 1 Jon. 194. 
hy POE the Statute are, That none [hall deviſe, ſpeak, or tell any falſe 
577 ſe 5 2 ether ſuch falſe Things, &c. whereof Diſcord or any Slander 
400 * in the ſaid Realm; for the firſt Words, viz. That none ſhall 
Kc. any falſe News, Lies, or other ſuch falſe Things, &c. ate only 
| matcriial- 


! ſaid to have been ſince adjudged in the Court of King's Bench. i 6 Mod. 62. 
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2 Vide z Keb. 
647. pl. 68. 
661, 662. 

2 Jon. 51. 

> 2 Jon. 49, 


50,51. 


Of Inditment. Book II 
material, Indeed as this Caſe js reported by Creke, there is a Miſ.reci. 
ral even in this Part, for inſtead of other falſe Things, the Recital is 10 
ro mention oth:y Things generally, omitting the Word falſe; but] fun. 
po'e that this is a Miſtake of the Printer, and that there is no ſuch V. 
riance in the Record of the Caſe, becauſe no Exception is reported tg 
have been taken to it. | 5 | 

Seck. 109. But if a Miſ-tecital of ſuch a Part of the Purview of a $4. 
tute be not fatal, it ſeems 4 fortiori to follow, That a Miſrecital 5f 
the Preamble is not material, where the ſubſtantial Part of the Purricy 
is well recited. And upon this Reaſon chiefty, as I ſuppoſe, it hath 
been adjudged, That if in an Action on the * Statute of Hue and Cry 
for a Robbery, the Declaration recite the Pteamble to ſpeak of the Burn. 
ing of Houſes, where the Statute mentions Arſons generally, without 
any particular mention of the Arſon of Houſes ; or in an Action for the 


3 Keb. 647. Slander of an Earl, on 2 F. 2. 5. if the Declaration in reciting the Pre 


Hutton 56, 


57. 
662. 


2 Jon. 50,51. 


4Cro El. 
pl. 10. 


Pl. 2. 
1 Bulſt. 
8 Cro. El. 
pl. 10. 

Parallel C 
'. Cro. E 
pl. 10. 


'- 697: be if any Perſon be put 
* Cro. El. 


Keb. 66, amble, mention only what relates to Earls, Oc. and omit the Clauſs 
662. concerning the other great Officers, b Fe the Plaintiff may have Judg- 
1 ment, eſpecially after Verdict. And theſe Reſolutions ſcem to weaken 


the Authority of Parker's Caſe reported by © Hutton, wherein it was (aid 
to have been holden by three Judges againſt the Opinion of Hulu, tha 


3 Keb. 648, the putting of the Word indicari for indictari in the Recital of the Pream- 


1 of * ſaid Statute of Hue and Cry, in a Writ grounded thereupon, 
is fatal. 

Sect. x10. If an Indictment on 8 H. 6. in reciting that Part of the 
Statute which declares in what Actions the Party grieved ſhall recover his 
Damages, after having mentioned Recoveries by Verdict, omit the 
186. d Words or in any other Manner; or uſe the © Words Aſſiſum nove diſcifne 
for Afiſam nove diſſeiſine ; f or recite the Statute, as giving the Fine on a 

Recovery by ACtion dio Domino Regi, where there is nothing to make 
215. good the Word dicto; s or recite the Statute relating to the bringing an 
%% Action to be, if the Party after ſuch Entry make any Feoſſmment, &c. where 
aſe, the Words are, if after ach Entry any Feofſment be made, or h recite it to 

out and diſſeiſed in the Conjunctive, where the 
96. Words of the Statute are, if any 25 be put out or diſſciſed in the Diqun. 


pl. 9. Vide ctive, the Variances have been adjudged fatal. Yer i it hath been 


Cro. El. 69 


pl. 10. 


10. 


pl. 


3 Keb. 662. 


20 H. 6. 


32. which | 3 4 
ſeems miſtaken Of a Statute which ordains what the Party 


in the Abr 
ments, Fi 
Brief 86. 


Bro. Chem. yet, the Exception for the Variance ſeems to have greater Weight. 


perty 1. 


. Vide Plowd.” | : 
Com. 84. b. cited, and the ® whole Purport of both as fully expreſſed in 


Cro. El. 30. Words above-mentioned be disjunctive in the Statute, 


7 holden, That the laſt of theſe is an immaterial Variance, becauſe rho the 
they have always 
been expounded in the Copulative. Alſo it may be queſtioned how far 
the reſt of theſe Authorities may be Law at this Day, ſince of k late the 
Court has not been ſo ſtrit in Recitals as formerly; and if an Indict 
ment fully recite a Statute ſo far as it concerns Indictments, a Milptt 
ſion in what concerns other Matters ſeems to be much help'd by the Au- 
thority of the Caſes above. cited. | 


% Seck. 111. It hath been I adjudged, That a 


total Omiſſion of the Clauſe 
ſhall forfcir, does no 2 
Statute be wholly miſ recited in ſuch Clauſe, as if the Words 


: . x | . Ace- 
m admitteret or ferisfaceret be uſed in ſuch Clauſe for amitteret and for ar 


iag- Vet if the 
2. 


the Word miſ-recired be ſynonymous with the other which 15 right 
on ' 


” 169. Which is properly recited as if both had been uſed, as it certainly is l 15 
a Jac. Cale above. cited, wherein the Word forisfaceret is rightly recited, boch an 
133. pl.5. Word amitteret miſ-recited, it may perhaps be queſtioned whether lu in 
V Vide Gro. Exception would be fatal at this Day, clpecially conſidering that it os 


Jac, 362. 


2 


| hap. 25. | Of Indictment. 249 


pat of the Statute which might as well have been omitted in the Reci- 
ul; and there is no Variance but from a Word wholly nugatory and 
ſuperfluous, and the Senſe would be compleat by rejecting the Word 


; 

15 Jniſtaken, as ſurplus and inſenſible. But if in the Miſ-recital of ſuch a 

Va. Clauſe, there be ſuch a Variance as carries with it a plain material Re- 

| to pugnancy to the Intent of the Statute, * as where the Words, whoever * 4 Co. 12. b. 
13. 2 


hal do the ſame, ſhall incur the Pain, &c. are thus recited, whoever ſhall l 
the contrary, ſball incur the Pain, &c. I do not well ſee how any Thing Moy co, 
can be ſaid to make it good; for it is a general Rule, That b Repugnan- Cro.El.535. 
cies in Indictments are fatal, and the Proſecutor himſelf declares, That 50, ., 24, 


| o 

er choſe who do the Thing indicted, bur thoſe who do it not are within cred th 

Cry the Penalty of the Statute. later Pare of 

ith Seck. 112. As to the third Particular, viz. How far it is neceſſary to 8 

Out bring the Offence indicted within the very Words of the Statute; I take p. 2. 
ſeems contrary, 


hs words contra d formam Statuti, nor any Periphraſis, Intendment or © Con- pl OF ; 
als cluſion will make good an Indictment, which does not bring the Fact Ro. Re. 227, 
do. prohibited or commanded, in the doing or not doing whereof the Offence _ EY 
ken conſiſts, within all the material Words of the Statute. And upon this 11 Co. 58. 2. 
ſaid Ground it hath been reſolved, That an Indictment of Rape finding that Cie Fl 47. 
hat the Defendant ſuch a Day and Place, &*c. A. B. felonicè cepit, & eam ad- Bo El. 207; 
Ni: unt G. ibidem carnaliter cognovit, & c. contra voluntatem ſuam, Cc. is not pl. 30. 

2 f ſufficient without the Word Rapuit; becauſe that is the Word uſed by? CEA 426. 
99 the Statute which makes the Offence Felony. Alſo it hath been 8 ad- Bro. Indie- 
* judged, That Indictments for Perjury on 5 El. 9. omitting the Words ide 7: 
his voluntarie & corrupte, in ſetting forth the Swearing; and Indictments for eee 
* ſtriking in a Church on 5 & 6 Ea. 6. 4. h omitting the Words to the In- * Cro El. 147 
Fa tent to ſtrike, &c. and Indictments for aiding the Procurers of the Pope's (% El. ... 
15 Bulls on 13 El. 4. k omitting the Words To the Intent to ſet forth, &c. the pl. 30. 


dant bought ſo much Corn, &c. without alledging, That he ing roſſed it, Ney 171. 
Kc. by buying, &c. and n Indictments for Treaſon in Compalling the 3 63. 


ys 
L n adjudged in many other O Caſes. n 
he Keck. 11 3. Neither doth it ſeem to be always ſufficient to purſue the Seck 12, 13. 
a. very Words of the Statute, unleſs by ſo doing you fully, directly and He 
£5 erprelsly alledge the Fact in the doing or not doing whereof the Offence ch. 80 585 
Ig: conlilts, without any the leaſt Uncertainty or Ambiguity; for it hath Sed. zj & 20 
7 P adjudged, That an Indictment for Perjury on 5 E1.9. ſetting forth, © ay 
11 hat the Defendant tacfe per ſe ſacro evangelio falſo depoſuit, & c. is not ScQ. 3. : 
N Fache directly ſhewing that he was ſworn. Alſo it hath been 9 Loſt s 
0 3 That an Information on 18 H. 6. 17. for not abating ſo pi 9. 
5 was of the Price of Wine ſold as the Veſſels wanted of the Statute- Ro.Re.227, 
if = 4 is inſufficient if it do not cxpreſsly ſhew how much they $93... 
8 — Alſo it is ſaid, That an Indictment on the Statute of Uſury > Rol. Ab. 81. 
J, 1 ing forth, That the Defendant took more than five in the Hundred, ps. 
ie not good, without ſhewing in particular how much. 1 
le pl. 17: 
n 8 Sect, ge . 


39 
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Se. 114. As to the Deſeription of the Perſon of the Defendant, in 

order to bring him within the Purview of a Statute, which extends on 

ly to ſuch Kind of Perſons as are ſpecially mentioned in it; it is a good 
*Foph.93.94.2 general Rule, That every Indictment muſt bring the Defendant with 
Th. % all the Deſcriptions mentioned in the Body of the Act, EXCEPt they ue 
Se&.2. ſuch as carry with them the bare Denial of a Matter, the Affirmation 
5 3* whereof is a proper and natural Plea for the Defendant ; as where it is 


2 Keb. 582. enacted, I hat all Perſons having no reaſonable Excuſe to be abſent, (al 
pl. 18. go to their Pariſh-Church, @c. in which Caſe it is ſaid, that it is nor 
neceſſary to ſhew, That the Defendant had no reaſonable Excuſe, for thi 
will come moſt properly in queſtion from the Plea of the Defendan, 
Alſo ir ſeems that there is no need in deſcribing the Defendant to (et 

forth the Place where the Thing happened, which brought him within 
ee the Deſcription, as hath been more fully ſhewn in the 86th Section. 
contra 2 Ro. Alſo it hath been adjudged, That it is b ſufficient in deſcribing the De 


d Moor 606. 
pl. 838. 

Cro. Jac. 610. 
2 Leon. 5. 


Re. 263. fendant to ſay, That he exiſtens ſo and ſo, as the Statute mentions, did 
| ca 378. the Fact, without alledging that he was ſo at the Time of the Pad; 


1 Keb. 552. for that ſhall be intended, as hath been more fully ſhewn in the ſixty: 
pl. 55 third Section. 25 „ 
<Poph.93,94 Seck. 115. It ſeems © agreed, That there is no need to alledge in an 
Jon. 157- Indictment, that the Defendant is not within the Benefit of the Proviſoes 
: 93 of a Statute whereon it is founded ; and this hath been d adjudged, even 
32: pl. 73. as to thoſe Statutes which in their Purview expreſsly take Notice of the 
apoph 93, 94. Proviſoes, as by ſaying, That none ſhall do the Thing prohibited, other- 
* wiſe than in ſuch ſpecial Caſes, Oc. as are expreſſed in the AR, But as 
I take it, a Conviction on a Penal Statute ought expreſsly to ſhew, that 
the Defendant is not within any of its Proviſoes; ſor fince no © Plea can 
be admitted to ſuch a Conviction, and the Defendant can have no Remo. 
dy againſt it, but from an Exception to ſome Defe appearing in the 
Face of it, and all the Proceedings are in a ſummary Manner, it is but 
reaſonable that ſuch a Conviction ſhould have the higheſt Certainty, and 
ſatisfy the Court, That the Defendant had no ſuch Matter in his Favour 
as the Statute it ſelf allows him to plead. J 
Sect. 116. It ſeems to be laid down as a general Rule in f Sails Re. 
port, which is alſo confirmed by the Vear - Book of 11 H. 4. 14. Thatif 
the Statute whereon an Indictment is grounded be particularly recited; 
the general Concluſion, contra formam Statuti, after the Allegation of the 
Fact, will ſupply an Omiftion in it of a Circumſtance mentioned in the 
Statute, which would be fatal without ſuch a Recital and Concluſion; 
for ſince the Statute is particularly recited, and the Defendant charg'd 
with having done the Offence againſt the Form of it ; and it is impoſſible 
that he could ſo have done, if any Circumſtance expreſsly requir'd 5 
the Statute had been wanting; it ſeems that the Offence may proper ij 
enough be ſaid to be as fully ſet forth in the very Words of the Statute, 
as if ſuch Words had been repeated in the Allegation of the Oſſence, JC 
cording to the common Rule, that Yerba relata hoc maxime operaniw per 
referentiam ut ineſſe vidtantur. Neither do I find this contradicted by oy 
of the Reſolutions in the precedent Sections; for it does not 2 : 
there was ſuch a Recital and Concluſion in any of the Indictments : 2 
in refert'd to. Yet notwithſtanding the Omiſſion of a ee 
mentioned in a Statute, may perhaps in ſuch Manner be holpen; T a 
that the Want of a certain Deſcription of the Time or Place, or _ 
or Perſons concerned, or of the Concluſion contra pacem, Or of * 
and direct Allegation of the Fact it ſelf, cannot be ſo ſupply d A 0 a 
p. Omiſſions 8 viciate an Indictment drawn in the very Words of tne 40 
A, | 


0 Quere 
1 Salk. 181, 
182. 
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Seck. 117. As to the fourth Particular, viz. Whether an Indictment 

grounded on a Statute which will not maintain ir, may be made good ass 
an indictment at Common Law; it ſcems formerly to have been b gene- C10 'B! 237, 
rally taken for granted, That no Indictment whatſoever which is ground- Go. El 307 
ed on a Statute, and concludes contra formam Statuti, and cannot be pl. 10. 
made good by any Starute, can be maintained as an Indictment of an . 
Offence at Common Law; the chief Reaſon whercof ſeems to be this, 2 Leon. 188, 
That it appears that the Proſecution is intended ro be grounded on a Nez 71,172. 
Foundation which will not ſupport it. But the contrary ſeems to have : a "8 
been adjudged in © Page's Caſe, wherein it was reſolved, That if Per Cr: e 
ſons be indicted ſpecially on the Statute of Stabbing, and the Evidence „Keb 36. 
be not ſufficient to bring them within the Statute, they may be found 4 Keb 566. 
guilty of general Manſlaughter at Common Law, and that the Words p. 70 


contra formam Statuti ſhall be rejected as Senſeleſs, where the Offence is weeds Fra ; 


| ps by the Common Law only. And the ſame hath been (ince may be collect. 


adjudged as to other Statutes; and as I took it, was lately agreed in % Rol. 


an Information againſt the City of © Norwich. Ab.82 pl., 3. 


| and 1 . 
Kd. 118. As to the fifth Particular, viz. How far it is neceſſary for 379 Fm 


an lndict ment on a Statute, to conclude contra formans Statuti, it ſeems l. f. C 58. 


[that judgment on a Statute ſhall in no Caſe be given on an Indictment, 5 1 2 2 
which doth not ſo conclude; for granting that ſuch Judgment may in 8.9 

| ſome Caſes be given in an Action brought at Common Law, without Re- 9 9 N 
ference to any Statute, as it is f (aid, That Judgment on 8 HF. 6 9. may pl "ha 
be given on the old Common Law Writ of Aſſiſe of Novel Diſſeifin, yer Vide 1 Selk. 
it will not follow, That ſuch a Judgment can in any Caſe be given on « 1b. ring 
an Indictment drawn as for an Offence at Common Law without any zi» rhe 

| Reference to Statute. For as to the ſaid Caſe of an Aſſiſe of Novel Dil- ©7 7 Nor 
ſciſin, it may be ſaid that the Statute of 8 H. 6. expreſsly ſays, That the judged Hilar. 
Party may recover by ſuch Writ ; and therefore ſince there is no ſpecial 5- Corgi. 

| Wric of this Kind formed upon the Statute, and the Party has 6 no Eq * NS 
| Authority to make out a Writ himſelf in a new Form, it is reaſonable Bro. Action 


that he may recover by the old Wrir. But it h ſeems that Judgment on cdl one 
this Statute cannot be given on an Action of Treſpaſs in the Common = : lift. 407. 


| Law Form, becauſe there is a ſpecial Writ of Treſpaſs in the i Regiſter * Vide 2 laſt. 
grounded on the Statute; and it ſeems to be k agreed, That where there Bro Partia- 

1s a ſpecial Writ grounded on a Statute, Judgment ſhall never be given ment 75. 

on luch a Statute in an Action brought at Common Law. And in like | Reiter 


E ſince every one who proſecutes an Indictment is at Liberty to « 9 H. 6. 2. 
aw it as he pleaſes, ſo that he obſerves the general Rules of Law con- Pl 5- 


crnng Indictments; it ſeems to be l taken as a common Ground, That 17575 'Y 
2 Judgment by Statute ſhall never be given on an Indictment at Com- 47 Ed. 3. 10. 
= 12 as every Indictment which doth not conclude contra formam Fi 13. b. 

#1, thall be taken to be. And therefore m if an Indictment do not > Ed. 4. 9. 


| conclude contra for mam Statuti, and the Offence indicted be only prohi- pl 5- 


ups oy Statute and not by Common Law, it is wholly inſufficient, and dn ASIA 
| -\oBment at all can be given upon it: But if the Offence were alſo, ture 6, 10. 


a : 85 
Oflence at Common Law, I take it to be in a great Meaſure ſettled Farm. 75. 
dt this Da Thar n , Fitz. Judg- 
y, That n Judgment may be given as for an Offence at Com- ment ie. 


mo WP : 
Law, tho' the Indictment conclude contra formam Statuti, as hath been CcM.vir 18. 
more ully ſhewn i h ' | N Attachment 
wn in the precedent Section. 


Bend! 
Ne. th 57. 


ſur Prohibis 


ol 8 3 tion 1, 3. 
Gt 92. Cro. El. 759, 760. l See the Authorities cited to the other Parts of this Section. m 2 Rol. 


2 Keb. 5 1 249. 1 Sid. 409. 2 Keb. 506. pl. 79. 1 Salk. 370. pl. 3. u See the precedent dection 
* Þ1.7. 1 Sid. 409. 1 Saund. 249, 250. 9 H. 6. 56. pl 42. Pitz. Attachment ſur Prohibition 1, 3 


Ab. 82, pl. 2,3. 2 Keb. 566. pl. 70. 1 Jo. 379, 380. ſeem contrary, 1 
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Seck. 119. If there be more than one Statute concerning the ſame 00 
Co. El yo. fence, and the firſt of them were never diſcontinued, and the later 1 00 
pl. 6. continue the former without making any Addition to it; or only b gu. 
3 lify the Method of Proceeding upon it, without altering the Subſlance 
> Yelv. 116. of its Purview; it ſeems agreed, That it is ſafe in an Indictment on a5 
Gr0-Jac:187- ſuch Statute to conclude contra formam Statuti; and it hath bern 
3 holden, That a Concluſion contra formam Statutorum, will in ſuch Cales 
_ SeeCro Jac. vitiate the Proſecution; but where a Statute hath been wholly diſcon; 
33 75 f. nued, and is afterwards reviv'd, there 4 ſeem to have been ſome Opi 
1 Lutw. 221. nions, That a Proſecution on it ought to conclude contra formam Stays 
_ © 19-E1-760: yy, Alſo where the ſame Offence is prohibited by ſeveral independent 

P 87. pl. 12. Statutes there are ſome © Authorities, that you muſt either conclude cm. 
2 Leon. 5. formam Statutorum, or contra formam of the particular Statutes nami 
7 - them, and that if you barely conclude contra formam Statuti, the Indif. 
Aleyn.q9.50 ment will be inſufficient, for not ſhewing on which of the Statutes it yy 
. wy lt taken. But there are alſo ſtrong f Authorities for the contrary Opinion, 
F Th which is alſo moſt agreeable to 8 Precedents; to which may be added, 
104. pl. 49. That if it be a good Objection to ſuch an Indictment, concluding cont; 
Don 2 formam Statuti, that it appears not on which of the Statutes the Proſecy 
pl. 10. tion is grounded, the ſame Objection may as well be made to an Indid. 
4 Co. 48.2. ment concluding contra formam Statutorum; for it no more appears from 


1 kf N 59. ſuch a Concluſion on what Statute the Proſecution is grounded, than 


pl. 3. from the Concluſion contra formam Statuti; and yet it ſeems to be b gene 
an 5,5. rally admitted, That a Concluſion contra formam Statutorum is good 


149 where the Indictment is for an Offence prohibited by ſeveral Statutes 

Aleyn 50. Alſo where ſuch an Indictment concludes contra formam Statuti, without 
-1# 4 "4 . ſhewing what Statute is i intended, why may it not be ſaid that ſuch di- 
b Dyer 255. Cute ſhall be taken as is moſt for the King's Advantage, as well as where 
|” l „ce. the Indictment concludes contra formam Statutorum, in which Caſe it ſeems 

pl.6. to be admitted, that it ſhall be ſo taken. But where a later Statut 
Aleyn 49,50. ordains, That a former Statute ſhall be executed in a new Caſe not men- 
cb. B.4 tioned in the former, as 8 H. 6. 9. does, that 15 Ric. 2. 2. ſhall be exe 
"i Dy. 155. cuted in the Caſe of a Forcible Detainer, which is not mentioned in 

pl. 15. 15 Ric. 2. or where a new Statute adds a new Penalty to an Offence 
_ 347- PE9- prohibited by a former Statute, as k 23 Eliz. doth that of 200. for 3 
227 Month's Abſence from Church contrary to the Tenor of 1 Eljz. it ſeems, 
SH-7-17.b. that it may with greater Reaſon be argued, That if the Indictment con- 
Sopri- Se. clude contra formam Statuti, it will be J inſufficient, becauſe it may — 
92. that the Offence is not puniſhable by any one Statute only. Vet coal 
1 dering that the Precedents in theſe Caſes generally conclude contra ud 
2 Rol Re. 65. Statuti, and the Proſecution in Truth depends on the Addition made bf 
” co, the later Statute, which ſeems of it ſelf alone ſufficient to ſupport i, 


Cro Ei. 750, it may be reaſonably argued, and ſeems agreeable to the later " Opr 


pl. 6. nions, That ſuch a Concluſion may be allowed in theſe Caſes un. * 
i —_ 1 ever it ſeems ſafe in any of the Caſes above-mentioned, to conclude i! 


Oy formam n Statut', which ſhall ſtand either for Statuti or Statutorum, ot 
Jide rejected in ſuch manner. as will beſt maintain the Indictment. | * 
3 Lev.6 Sec. 120. As to the ninth general Point of this Chapter, rs it for 
1 Lurw. 212, ought to be the Form of the Caption of an Indictment, I ſhall « e * 
4 22 granted, That every ſuch Caption is erroneous, which doth not 79 by 
_** with proper Certainty, both the Court in which, and the ape? f 
whom, and alſo the Time.and Place at which the Indictment * Ce- 

for the better underſtanding whereof I ſhall endeavour to ſhow Wa 
tainty of this Kind is neceſſary, 1. la 

2 


Chap. 25. Of Indiftment. 


1. In Reſpect of the Court, before which. 

2. Of the jurors, by whom. | 

3. Of che Time : And, 

4 Of the Place, at which the Indictment was found. 


Seck. 121. As to the firſt of theſe Particulars, it is certain, That eve- >: Ed. 4 
ry ſuch Caption muſt ſhew, that the Indictment was taken before ſuch a 35 1 5 
Court as had Juriſdiction over the Offence indicted; and therefore if it ent 
fer forth. that any Indictment whatſoever was taken before 7. F. © Stew. 46 
2rd, without ſhewing to whom he was Steward, or in what Court; or 3 7. 
that an Inquiſition of Death, upon View of the Body, was taken before H. P. C. 207. 
7, S. b Mayor of London, or before J. S. Steward to © ſuch a Perſon, and S. C. 96. F. 
in ſuch a Court, without adding, That he was a Coroner ; or if it ex- 8 4+ 
W prclly call him Coroner, but do not alſo ſhew that he was ſuch for the“ Cro. Eliz. 
| 4 Diltri&t in which the Inquiſition was taken, it is inſufficient But it 19: pl. 2 
hath been © adjudged, that it is ſufficient to ſer forth, that it was taken 22 £4.4 19 b. 
| before J. S. a Coroner in the County, without ſaying, that he was a Bro. Bur. 7. 


| Coroner for the County, for that cannot bur be intended. — 


| Self, 122. Where * the Caption of an Indictment alledges it taken at Telco 97. 

the General Seſſions of the Peace of ſuch a County, or Burgh, it doth G b. 

| not ſeem neceſſary to add, That ſuch Seſſions was holden for ſuch Coun- * 1 Sid. 247. 

| ty, or Burgh, becauſe it could not but be fo holden, if it were the Gene- pl. 11. 

| ral Seſſions of ſuch County, or Burgh; but if it had been only deſcribed 5 209: 339+ 

| 25 a General Seſſions holden in ſuch County, or Burgh, it is ſaid 8 to be 5 
a fatal Exception, that it is not expreſly alledged as holden for ſuch ' 0 304. 

County, ot Burgh; but h Quere, if this be not helped by putting the p * 


; ; 1. 99. 
| County in the Margin. 2 Keb. 


| Hef. 123. There are ſome i Authorities, that if the Caption of an e 25 225 
Indictment before Juſtices of Peace take no Notice of their Commiſſion 1 Kcb. 635. 
to hear and determine Felonies, &. which is generally done by the pl 126. feen 
| Clauſe, necnon ad diverſas Felonias, &c. it is inſufficient : But having al- N Eliz. 
| ready more fully conſidered this Matter, Chap, 8. Seck. 33. I ſhall refer 49% 

the Reader to what is there ſaid concerning it. „ 3 

Sect. 124. There are alſo ſeveral Authorities, that the Caption of an HPC 207. 
lodickment before Juſtices of Peace is inſufficient, unleſs either the Words à Keb. 160. 
* Domini Regis, or i Publice, be added after Pacts; and it hath been ſome- Bao“ indidt. 
umes holden, That even the Words Domini Regis, are not ſufficient with- ment 32. 
" the Word m nunt, or ſome other, to ſhew whether it were the Peace iy: * ys 
* prelent King, or of ſome of his Ptedeceſſors. And the chief Ground 22 Ed wg 12. 

theſe Opinions ſeems to be the Statute of 27 H. 8. 24. Sed. 4. by b. 13. a. 


Which it is enacted, That in every Writ and Indidiment that ſhall be made 18g 2882 


. am County. Palatine, or Liberty, whereby any Thing ſhall be ſuppoſed to be See Bro. In- 
* againſt the King's Peace, it ſhall be ſuppoſed to be done againſt the King's —— * 
That, his Heirs and Suceeſſors, and not againſt the Peace of any other Perſon , Keb. 777. 
at ſoever, an) Statute, Grant, or Uſage, to the Contrary notwithſtanding. From pl. 84. 


whence, 1 ſuppoſe, it have b | | A opt 
e may have been collected, that by Parity of Reaſon, 511, 422. 
2. ugh pl. 1 
7 3 ght to be ſtyled, in legal Proceedings, Juſtices of the pl. 13. 


e Niue it may appear that the Peace of no other Perſon, but a 4 37- 
id Stat "8, is intended. But ſince this is not expreſly required by the f gig“ EY 

3 te $ and it cannot but be intended, (eſpecially at this u Day, pl. 13. 

of peace e 15 the King can appoint Juſtices of Peace) that all Juſtices e 
Which ; 8 be Juſtices of the publick Peace, or of the King's Peace, 2 Keb. 582. 
's tne lame Thing; and accordingly Exceptions for the want of pl. . . 


n Vide Ch 


Of Indictment. Boob Il 
254 


: ke them to be obſolete at 
ds have been often 2 over-ruled; I take 
* 2Keb 385 theſe Words 


| hap 


th, ; 
b King and Hoy. ing t 
ſcemed to be lately ſettled between the b K 8 = 
j N ceme q . 8 7 . | : | 
pl. 58. this Day. 2 vidtion of Deer-ſtcaling. _ : That if the Caption of R og 
of a at kins on a Conviction ſeems generally agreed, © Tha! tion before whom it on, 
pl. 11 2. 125. But it ſeem he Peace, do not mention bet ſtices, with lly ſhi 
It 5s N Sect. t a Seſſions of the Pea lly as holden before Juſtices, 81 
K 118. e rags if it ſer it forth 4 genera 2 Commiſſion, or as holden ” 4 
656. pl. 36. en, or ure ot ö | jewing oner 
„ by ee any LL - 3 naming 85 hes 3 5 m, be 
pl. 7. O 4 EAC . + my C N . 
: P Adjung:d before Juſtices © of the Juſtices, or if It $ 1 4 affenat”, it is in- * ngu 
TR — for what Place they 5771 conſer vand, omitting os 18 5 nec. ſſary for the want 0 
3 Georgi. in Comitaty r.2AICE, . Thar it 1 1 N oner. 
a Keb 580+ Pacem in "> Yar kb oe W BePs. 2NM Seſſions of he lac . 
2 Keb v 1 * 3 : In ar a | "op f c 1 | 
B nn of an Indictment taken um, becauſe it ſufficiently ſſions was  WMolden 
Cro. Eliz. Caption f the Juſtices of * 9 Thar the Seſſions dan 
« 1 Bulſt. more of them were abt." ion ak an ldi Words 
one or more of the | the Caption of an 
203. | ; h nat the Cap 1 a 
pl 83. General one. hath been adjudged, | Ms cum leta tentam, is inſuff — a 
pl. 83. Sect, 126. It hath aken ad magnam N That ſuch a Caption Word: 
_— ſetting it forth as take f ſeems to be this, Th t which had no WWW ſufficic 
738. pl. 10. * hief Reaſon whereo as taken at the Court wh gels the W. 
Vide Keilw. cient ; the chi he Indictment was t for it ſeems to be exp 18, 
. 85 JuriſdiQion e Op = Baron, and mentions 5 the Court · Baron. taken 
REV. 3 * = at the Court- Iden together wit rat. is 
I. 58. that it was taken a hat it was holden togethe K of 10 Edu. 4. 15, ; 
D Court Leet, but 1 id in the Year-Book of it had been Sect 
| Bro. Battail 7. to the hereto it 15 {ai p.: © Curiam 4 ad letam, 7 | ; be | ſary it 
Indifmens And x rs . had been 2 ny e From 9 ay = 
> IR Thar if t 3 {eta bears no J. t as taken | 
1 Saund. 7 ſe, but that cum le! Indictmen having Day 2 
© jon ſer forth an Court-Baron having 
e 1 Sid. 367, d, That i it may be good, beca ind the Court: Leet bi FOR. 
3 Mod, 68. 2 and COULSON m criminal pions wry on * Indictment . | th & 
er O . l be 1 int ich had nothing — 
pl. 19. no Mann (diction, it may we | t which ha 4 Merci 
b 10 Ed. 4. uriſdiction, the Court taken 4d vi 
15. pl. 3 pong Court-Leer, and 257 33 be ſet forth ow ren our 5 
Bro. Indi- taken at A fertiori therefore, it jy Il be intended to have he late Chiel | Year 
ment 34. with it. baron tent „it ha holden by en Baron | | apre 
TRY: Bound. franci pleg. cum cur it is k ſaid to have been That if a Court 1 addin 
ment 20. x 3 as It inion, 44 in a ate 
La &. the Court > yer ſeemed to be of * a Court. Leet, 15 not ſheu is m 
HP. ces Juſtice 3 of ſuch Matters Id pak been inſufficient, ee de: 
| CO riſdi ion wou lavèe : nt was N ſa 
2 Keb. 139. had a ju ſuch a Caption wo he Indictment v b in the ary 
| | ner, 1ucn 3 Ca f the Courts the Inc ſetting fort | 
Pl. 7. rent Man at which o t the not ſe nolden ounc 
tr Salk. 195. ! expreſly judged. 1 Tha QUIT were 
more exp been adjudged, the Cour at all 
Supra Ch.11. ing It hath bee et, whether dents. : 
M1 Silk 1%. Seel. 4 45 Indictment 1 0 ſy 17 Multitude of Ae is necel. BW 2 
K . * . 3 5 | 
' 1 Salk, 260 8 _ or 1 c : ky re Bing 8 Jurors by La 5 8. 
: As to the ſecond Pa t in reſpect o n lndictme "Wi 
Sect. 128. a f an Indictmen tion of a 00d, Ing ir 
Caption o Thar no Cap t, can be g \ 
ſary in the Ca ſcems agreed, inferior Court, of che WW Mar; 
it was foun 3.* m Court-Leetr, | foun ( Was n P. 
t a WAO ! our 
whether 22 ſhewing, that the 8 c. for which ne La that mall 
n 6 H. 4. withour expte y. 10 Burgh, or other Pre I Number, an rs have of th 
pl 4 _ City, or 805 leaſt * twelve in lndictments ken; 
n 2 that they were at lea heir Oaths. Alſo, s in the Cap | 
Gro. TS 2 1 the Indictment n Names of the 2 ſetting Vas! 
677. pl. py oun miſſion of th 18 ot A 
2 Keb. 160. they ſned for an Omi 2 ders's Re pot > 2 Keb. 676. SQ 
| een J quaſhe : dent in Saun 4 f Ne 
pl. 46 been 1. q e is a? Precede Ed. 3.3 l 3 h. c d, e Indie 
3 Keb. 807. tion ; bur ther | . 6 H. 4 pl. 4 41 cited 10 Leiters a, 11. pl. 25. Lliz. 1 
1 17. ; Su ra Seq, 15. i Sce the Caſes * a 2 R 3+ | ( 
Vide Sup'a Cro. Eliz. 654. pl. 16. 2 pl 112, 329. pl. 66 1. 61. 6 H. 4. pl. 4. Q forth, * 
33 5 201. 1 Keb. ee 
Sect 33 Sid 140. 3 Mod. Ab. 82. pl. P! 2 K b. 3 
1. 54. 1 Sid. 14 1.7. 4 2 Rol. Wide 13 Hf. 7. 20. 4. 
P and 1 Salk. 371. P 6. 1 1 Sund. 249. 
Vide Raſt. Ent. 553, 606. 


Words ſaper ſacramentum ſuum dicunt, ſupply the Want of the Words ju. 59 Pl. 28. 


the Words ad largam after inquirend. does no k hurt; and that there is no ?' 


dot in the Preterperfect; for ir hath been P adjudged, That if it deſcribe 


hap. 25. / Indiftment. 255. 


th, That the Inditment was taken by twelve Men, &c. without na- 
ing them, and yet no Exception appears to have been taken on this 
count. Alſo, many Indictments taken in inferior © Courts, have been Keb 629 


waſhed for want of the Words, proborum &. legalium hominum in the Cap- pl. 112. 


on, but this Exception hath been often over-ruled, as hath beon more ho 2 
ly ſhewn in the ſixteenth Section of this Chapter. Alſo, many Indict- > Rel Abt. 
ents in ſuch Courts have been quaſhed for want of the Words, b jurat. 1 5 1 
onerat, in the Caption; and alſo for want of the Words © adtunc & ibi- pl. 1 "hk 


v, before the Words jurat. & onerat; and alſo for d want of the Words, Keb 101 


, bd 2 * R 1 11. 
i inquirenaum pro dicto Domino Rege @ pro corpore comitatus; and al ſo for 51. 14%,“ 


pl. 14, 629. 


want of the Words © ſuper ſacramentum ſuum dicunt, after the Words jurat. pl. 112, 853. 
G onerat'; and alſo for expreſſing the f Oath to have been to inquire pro 
Lorpore civitatis predige, Where the Offence aroſe in, and the Seſſions was 
holden for a Burgh, G. But it is 8 ſaid, That in the Caption of an Vi 3 Keb. 
Indictment taken in the King's Bench, or at the h Grand Seſſions, the 3 del 


pl. 55. 
2 Kc b 357. 


Pi. 20. 


2 Keb. 


rt. & onerat', &*c. Allo, it is ſaid to have been i adjudged, That the J 


f # f Mod. 26. 
Words jurat. & onerat. ad inquirend. pro Domino Rege G. corpore comitatus ate: Ke A 107 


ſufficient, without the Word pro before corpore; and that the Addition of bl. 121, 610. 


879 
, ; | % . 4 2 Keb 471. 
need of the Words ad inquirendum pro corpore comitatus in an Inquiſition pl. 63. 


taken for a particular Purpoſe ; and that the Omiſſion of the Word Þ one- Show. 27. 


rar. is not fatal, if there be the Word jurat, for that fully implies it. eee 


180. 


Sect. 129. As to the third Particular, viz. What Certainty is neceſ- Sid. 140. 


| lary in the Caption of an Indictment, in reſpect of the Time when it „eb 498. 


pl. 51. 


| Was found? It ſeems ® agreed, That ſuch Caption muſt ſer forth a certain? 1 Szund. 


Day and Year when the Court was holden, before which the Indictment 249. 


9 | 
was found, and mult record it as then found in the o Preſenc Tenſe, and 5 
b 2 Keb 471 
the deſſions at which the Inditment was taken, as holden die Martis & die Pl FP g 
Mercurii; or as holden on ſuch a Day in ſuch a Year of the King, with- 1 810 8 


out 1 aſcertaining what King; or if it ſer forth the Style of the Day of -, 290: 277: 


| Year in any * Figures but Roman, it is inſufficient. But it ſeems to be © d. 95: 


{ 3 : | m Dom. Rex 
agreed, That it is ſufficient to expreſs the Year of the King, without verſu Grave. 


aWaing that of the Lord: Alſo it ſeems, that t extitir preſentatum for exiſtit 154 au # 
iS made ood b he M : | ; : Hil. 3 Georg. 
rag 8 y the Multitude of Precedents. ide ul. 
ef, 130. As to the fourth Particular, vis. What Certainty is neceſ- 203 


{ary in the Caption of an Indictment in reſpect of the Place where it was . hy 


000) it ſeems agrecd, That if ſuch Caption either ſer forth no u Place * 1 Sid. 229, 
all where the Indictment was found, or do not * ſhew with ſufficient 23® 


; a A , 52555 > K b. T- 
ctainty, that the Place ſet forth is within the Juriſdiction of the Court on 101 53. 


tfore which it was taken, as where it ſets forth the Indictment as taken * 


A a deſſions of the Peace holden for ſuch a County, at B. Y without ſhew- 128 fot 
n fy in what County B. is, otherwiſe than by putting the County into the » Szund 393. 
ergin, it is inſufficient: Alſo, if an A of Parliameur, whether it be! Vent. 570. 


in Pri i P 4 Co. 48 2. 
b unt, or not, appoint, that the Quarter-Seſſions of ſuch a County a 2 Keb 582. 


nall be holden at ſuch a Place only, and not elſewhere, except for Caule pl. 117,118. 


: l 1 4 . r 24. 
i x Pages Cc. it ſeems, 2 that the Caption of every Indictment ta- 3 
any luch Seſſions, is inſufficient, unleſs it expreſly ſhew, that it + Mod 78: 


as holden at ſuch Place. But it hath been * adjudged, That the Cap- 2 Keb. 128. 


pl. 83. 
deck. 8, 7 ! Vide ſupra 
Piana Ch. 23. Sec. 90. t 1 Sid. 140, 368. 1 Keb. 37. pl. 101. 2 Keb. 367. pl. 20. 5 Co. 120. Fitz. 


Eli. 3 Bro. Indictment 34. 10 Ed. 4. 15. pl 15. Dyer 69. pl. 29. * Qro. Jac. 276, 277. Y Cro. 


Cro, Eliz P 0 606. pl. 4, 738. pl. Io, 751. pl. 7, 7 Dyer 135. pl. 14. 5 Co, 120. b. 121. Vide Poph. 208. 


499 


I tion 
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tion of an Inquiſition as taken at B. before J. S. Coroner of the King, 
Liberty of B. aforeſaid, is good, without expreſly ſhewing that B. is with 
in the Liberty of B. for it cannot but be intended. 

Sect. 131. As to the tenth general Point of this Chapter, vis. Upon 
what Proof, and within what Time after the Offence, an Indictment may 
be found > It à ſeems, that before 1 Ed. 6. no certain Number of Witneſſes 
68. pl. Was required upon the Indictment or Trial of any Crime whatever; for i 
Bro. coro. ſeems to be generally b agreed, that the Statutes of x and 2 of P 


= ; and Mary, 10 & 11, in reſtoring the Order of Trial by the Courſe of th 
d "Bro.coro. Common Law, took away the Neceſſity of two Witneſſes in all Caf 
220. within thoſe Statutes; from whence it plainly ſeems to follow, that they 
Does” eg were not required by the Common Law, It is holden © indeed by fone 
pl. 75. That by the ancient Common Law one Witneſs was not ſufficient to con: 


1.908. 233, vict any Perſon of High Treaſon, and this is (aid to be grounded on the 
Vide 3 Inf. Law of God, expreſſed both in the Old and New Teſtament. But grant 
24, 25,26. ing that one Witneſs was not ſufficient for a Conviction, it doth not fol 
_— 108, low but that he might be ſufficient for an Indictment. Alſo, however the 
© 3 Inſt, 26. Law might have ſlood in Relation to theſe Matters before the Conquell, 
Reym. 408. it ſeems to have been wholly altered long before the Statute of Ei. 6, 
And rather incline to this Opinion, ſince I find it fo little ſuppotted by 
the Generality of the Authorities cited by Sir Edward Coke for the Proof 
of the contrary, which wholly relate either to the Proof of an Eſloin, 
4 Bra&. 354. Ot of a Summons © in a real Action, or © of the Default of Perſons ſum: 
b. mon'd on a Jury, or f other Matters rather leſs to the Point. And as 
6 b. 47 x. to the abovecited Paſſages of Scripture it may be anſwered, that thole in 
7-364 3, the Old Teſtament concern only the judicial Part of the Jewiſh Lav, 
30. pl. 17. which being framed for the particular Government of the Ji Nation 
Ed . Joth not bind us any more than the ceremonial ; and that thoſe in the 
| | New Teſtament contain only prudential Rules for the Direction of the 
Government of the Church, in Matters introduced by the Golpel, and 
no way control the Civil Conſtitutions of Countries. To which may be 
added, That whatſoever may be ſaid either from Reaſon or Scripture for 
the Neceſſity of two Witneſſes in Treaſon, holds as ſtrongly in other Cr 
pital Cauſes, and yet it is not pretended, that there is or ever Was an) 
ſuch Neceſſity in relation to any other Crime bur Treaſon. | 
Se, 132. But it is enacted by 1 Ed. 6. 12. par. 22. That no Priſon . 
Perſons, after the firſt Day of February then next to come, ſhall be indicted, a: 
raigned, condemned, or convicted for any Offence of Treaſon, Petit I reaſon, 0 
Miſprifion of Treaſon, &c. unleſs the ſame Offender or Offenders, be accuſed ') 
tro ſufficient and lawful Witneſſes, or ſhall willingly without Vielence confeſs tt 
ame. 

l Sed. 133. Allo it is further enacted by 5 & 6 Ed 6. 11. pit 8, That 
no Perſon or Perſons after the firſt Day of June then next comine, ſhall be ir 
dicted, arraigned, condemned, convicted or attainted, for any of the Tre aſon , 4 
the Ad mentioned, or for any other Treaſons that then were, or after ſous ; 
which ſhould after be perpetrated, committed. or done, unleſs the ſam: Off na ; 
or Offenders, be thereof accuſed by tro lawful Accuſ-rs ; which ſaid Accuſe f 1 
the Time of that Arraignment of the Party accuſed, if they be then livi', 1 
le brought in Perſon before the Party ſo accuſed, and avow and maintaly _ 3 
have to ſay againſt the ſaid Party, to prove him guilty of the 7. reaſons on f pu 
contained in the Bill of IndiFment laid againſt the Part arraigned, unleſs l. 

ſaid Party arraigned ſhall willingly, nithout Violence, 2 the ſam'. 


: | Seck. 134 


Seck. 134. But it is enacted by 1 & 2 Ph. & M. 10. That all Trials 
after that Statute #0 be had, awarded, or made for any Treaſon, ſhall be had and 
ofed only according to the due Order and Courſe of the Common Law. 
Seck. 135. Alſo it is enacted by 1 & 2 Ph. & Ma. 11. That all and 
every Perſon and Perſons who ſhall be accaſed or impeached of any of the Offences 
| .intained in that Stat ute, or of any other Offence or Opry concerning the impair- 
ing, counterfeiting or forging of any Coin Current within this Realm, ſhall and may 
be indicted, arraigned, tried, convicted or attainted by ſuch like Evidence, and 
| in ſuch Manner and Form as has been uſed and accuſtomed within the Realm, at 
an Time before the firſt Tear of the Reien of King Edward 6. 
Seck. 136. It is further enacted by 7 V. 3. 3. That after the 25th Day 
| of March, in the Tear 1696, 10 Perſon or Perſons whatſoever ſhall be indicted, 
pied, or attainted of High Treaſon, whereby any Corruption of Blood may, or 
ftull be made to any ſuch Offender or Offenders, or to any the Heir or Heirs of any 
ſuch Offender or Offenders, or of . 1 of ſuch Treaſon, but by and mn the 
| Ouths and Teſtimom of two lawful Witneſſes, either both of them to the ſame 
Overt AF, or one of them to one, and the other of them to another Overt Act of 
| the ſame Treaſon, unleſs the Party indicted and arraigned, or tried, ſhall willing | 
h, without Violence, in open Court, confeſs the ſame, or ſhall ſtand Mute, or re- 
fuſe to plead; or in Caſes of High Treaſon, ſhall peremptorily challenge above the 
| Number of thirty-ffve of the Jury. ES. 
eckt. 137. And it is further enacted by the ſaid Statute, That no Per- 
ſon or Perſons whatſoever, (ſuch only excepted as ſhall be guilty of deſigning, en- 
| deavouring, or attempting any Aſſaſſination on the Body of the King, by Poiſon, 
er atherwiſe,) ſhall be indicted, tried, or proſecuted for any ſuch Treaſon as afore- 
ad, or for Miſeriſion of ſuch Treaſon, that ſhall be committed or done within the 
| Kingdom of England, Dominion of Wales, or Town of Berwick «upon Tweed, 
| unleſs the ſame Indictment be found by a Grand Jury, within three Tears next 
after the Treaſon or Offence done and committed. . 
ve, 138. But it is provided, That nothing in this AG ſhall any Ways 
tend to any Impeachment, or other Proceedings in Parliament, nor to any In- 
| diment of High Treaſon, nor to any Proceeding thereupon, for counterfeiting his 
. May: Coin, his Great Seal, or Privy Seal, his Sign Manual, or Privy 
| Vane, 1 | | . 
. Upon theſe Statutes the following Particulars ſeem moſt remarka- 
. = | 
Set. 139. Firſt, That where the Statute of 1 Ed. 6. requires, That 
the Party be accuſed by two lawful Witneſſes ; and that of 5 & 6 Ed 6. 
| That he be accuſed by two lawful Accuſers ; they both mean the very 
Ts, becauſe the Common Law admits of no other Accuſers but. g;,, coco. 
melee | my $30. 


Seck. 140. Secondly, That according to the general b Opinion, it is not N N ws 
tequired either by the 1ſt, or 5th and 6th Ed. 6. That ſuch Accuſers or 8 P.G. 164. 
Witneſſes be preſent with the Indictors in Perſon, but that they may Bro. coro. 
| ſend their Accuſation to the Indictots in Writing under their Hands, which H.P.C. 208 

Will be ſufficient even after their Death. Alſo it is obſervable, That the Bu ; Inft.25, 
woke which ſpeak of this Matter do not expreſly ſay, that ſuch Accu- 3 
ton muſt be upon Oath, but ſurely this cannot but be intended; for ho 
ee Acculer be ſaid to be a lawful Witneſs, if he be not upon his 

ach; But this is cleared by 7 . 3. as to the Treaſons within that Sta- 
with, for it expreſly provides, That no Perſon ſhall be indicted thereof, 

* oy and upon the Oaths and Teſtimony of two lawful Witneſſes. 

= | 
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* 3Inſt. 25, Seck. 141. Thirdly, By the Judgment both of * Cake and b Hi, obe 
5p. C aeg. Who can only witneſs by Hearſay what he has heard a good Witneſt ſay 
Contra Dyer is not a lawful Accuſer within any of theſe Statutes; for if this were 10 
oo. pr 53; be allowed, nothing would be more eaſy than in any Caſe, where ther 
164. is one Witnels, to get a ſecond, which would totally elade the proviſion 
Bro. coro. of the Statutes in requiring two lawful Witneſſes, c. 
mow Seck. 142. Foarthly, That the Words, unleſs the Party ſhall willingh, vil. 

ent Violence, confeſs the ſame, in the 1ſt, and 5th, and 6th Ed. 6. are to be 

underſtood © where the Party accuſed upon his Examination, before his 

* 2 And. 66, Arraignment, willingly confeſſes the ſame without Torture: But it is ob- 

67. ſervable, that 7 V. 3. is thus expreſſed, Unleſs the Party indifed and ur 

3 Inft. 25. , aigned, or tried, ſhall willingly, withow Violence, in open Court canfeſs th 
ame. | | | | | 


Se. 143. Fifthly, That one Witneſs to one, and another Wirnels to 


SL, 


4 Raym. 40), another Overt Act of the very ſame 4 Treaſon, have been conſtrued io ec. 
408. be ſufficient, within the Statutes of the 1ſt, and 5th, and 6th Ed. 6, and that no 
Kel. 99 the expreſs Words of 7 M. 3. are agreeable hereto. Set, 
Seck. 144. Sixthly, That the Statute of 1 & 2 Ph. & Ms. 10. by e e quaſh 
acting. That all Trials of Treaſon ſhall from thenceforth be according to will qu 
8p. C. go, the Courſe of the Common Law, doth not © take away the Neceſſity of Maſter 
_— Witneſſes upon an Indictment, required by the iſt, and 5th, and 6h was det 
2 i Ea. 6. becauſe the Indictment is no Part of the Trial, but is more pto- | Freed, 
Bro. coro. perly the Accuſation to be tried. = EE es 
7870 cor. . Sec. 145. Seventhly, f That the (aid Statute of 1 & 2 7h. & Ms Deck. 
220. doth not extend to Miſpriſion of Treaſon ; but this is expreſſy provided What 1 
3 Inſt. 24 for by 7 V. 3. as to ſuch Treaſons as are within that Statute, and theres already 
fore there muſt be two Witneſſes to the Indictment, as well as Trial of ment, | 
every ſuch Miſpriſion. „„ 1 
„ Bro. coro. Seer. 146. Eighthly, That 8 Petit Treaſon is within the 1ſt, and 5th, | vrongf 
229. and 6rh of Ed. 6. and 1 & 2 Ph. & Ma. 10. but not within the 7th of | ſhew, | 
3Inft. 24. V. 3. from whence it follows, That two Witneſſes are required to the | Or a Pe 
„ Indid ment, and not to the Trial of it, and that two Witneſſes are not Place e 
d Vide ſupra heceſſary even upon the Indictment, if h the Party, upon his Examination, | ew 0 
Seck. 140. confels it. „„ N : 
= Seer. 147. Ninthly, That the Statute of 1 & 2 Ph. & Ma. 11. which th de 
enacts, That all Perſons accuſed of any Offences concerning the impait 
ing, counterfeiting, or forging the Coin, ſhall be indicted and tried 2 20 


i 2Jo. 233. at the Common Law, hath been conſtrued i to extend to clipping, and 
Vide Bro. all other Offences in impairing tho Coin, which have been made Trealons 
3 Keb. 6s, ſince the ſaid Statute of 1 & 2 Ph. & Ma. From whence it may be pro- 
pl. 7. bably argued, That the Statute of 7 W. 3. by expreſly providing, that 
nothing therein ſhall extend to High Treaſon for counterfeiting the Coin; 
: intended in like Manner, that it ſhould not extend to any other Hig 

©. 0-4 Treaſon concerning the Coin. | ; 1 
Page 135 Set. 148. As to the eleventh general Point of this Chapter, 9 

1 Sid. 54. In what Caſcs an Inditment may be quaſhed. I take it to be © fette, 


p 13 247- That by the Common Law the Court may, in Diſcretion, quaſh an 3 
2 Keb. 128. dictment, for any ſuch Inſufficiency, either in the Caption, ot J 


pl 83. 45. it, as will make any Judgment whatſoever, given upon any Part of it 


pl 120. Againſt the Defendant, erroneous; yet it ſeems, That Judges re a 
wo _—_ 84. Caſe bound, ex debito juſtitiæ, to quaſh an Indictment, but may o 1 % 
ou os. Defendant either to plead or demur to it: And this they . 
pl. 11. where it is for a Crime of an enormous or publick Nature, 25 Peſ 


ob 5 Forgery, Sedition, Nuſances to the Highways, and other Offences of — 


Page 134. 2 
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like Nature. * Neither will the Court quaſh an Indictment removed by OG 350. 
vtiorari, if a Recognizance for the Trial of it hath been forfeired, 5 
delt. 149. Alſo it is enacted by 7 W. 3. 3. That no Indictment for High 
reaſon, or Miſpriſſon thereof, (except only Indictments for counterfeiting the 
ing's Coin, Seal, Sign, or Signet,) nor any Proceſs or Return thereupon, ſhall 
þ: quaſhed on the Motion of the Priſoner, or his Counſel, for miſwriting, miſ- 
Telling, falſe or improper Latin, unleſs Exception concerning the (ame be taken 
1 made in the reſpe&ive Court, where ſuch Trial ſhall be, by the Priſoner, or 
lis Counſel aſſigned, before any Evidence given in open Court upon ſuch Indict- 
nt ; vor ſhall any ſuch miſirriting, miſpelling, falſe or improper Latin, after 
Ceoidtion on ſuch Indictment, he any Cauſe to ſtay or arreſt Judgment theres 
n: But nevertheleſs, any Fudgmem given «pon ſuch Indittment, ſhall and 
muy be liable to be reverſed upon a Writ of Error, in the ſame Manner, and no 
lher than as if this Act had not been made, 
beck. 150. It hath been ſettled in the Conſtruction of this Statute, State Trials 
that no ſuch Exception can be taken, after Plea plcaded. den 
Sed, 151. It is (aid b in Siderfin's Reports, That the Court never 8e 35. 
e 2 an Information exhibited by a Common Perſon, but that it > 1 Sid. $24 
will quaſh an Information exhibited by the Attorney General, ot by the Vide Sid. 
W Maſter of the Crown-Office, upon Motion, if there be Cauſe: But this ? 4 PE * 
was denied in one 4 Nixox's Caſe, wherein the Court ſeemed to be a- 1 Keb. 255. 
creed, That they never have, or will quaſh any Information what- f Rise 5, 
ſoever. | | | | Nizos Tal. | 
Ded. 152. As to the twelfth general Point of this Chapter, vis. Georgi. 
| What may be pleaded to an Indictment, and in what Manner? Having 7 pr 
| already ſhewn in this Chapter how a Defendant may plead © to an IndiQ- © Supra 
ment, that the Indictors were returned contrary to the Purview of 11 H. . 2 
4.9, And having alſo f ſhewn, how he may plead a Miſnoſiner, or * Supra Se&. 
| wrongful Addition; and intending in the following Part of the Book to 7%: 7½ 72. 
| ſhew, how he may plead a former Acquittal, Conviction, or Attainder, My vo Rag 
| Or a Pardon, ot other ſpecial Plea, or the general Iſſue. I ſhall in this 
| Place only take Notice, That the Defendant may plead any Plea in Abate - 
went of an Inditment of Felony ; and alfo plead over in Bar, and take 
i the general Iſſue alſo, in the ſame Manner as an Appellee may do, as | Finch. 385. 
hath been more fully ſhewn Chap. 23. Seck. 126, 135. e 


CHAP. XXVI. 
/ Information. 


| ]Nformations are of two Kinds: 
= 22588 5s are merely the Suit of the King. er pe. 
y Duc 1 1 
wait of ot =” are partly the = 1 the King, and partly the 


And 


r err rr meyer I 


Of Information. Boch l. 
4 nd firſt, toe the bettet underſtanding the firſt of theſe, I ſal enden. 


vour to ſhew, 


Firſt, In what Caſes they lie. 
. Secondly, What ought to be the Form of them. 
Thirdly, How the Law concerning them hath been altered by $1, 


Seck. 1. As to the firſt of theſe Particulars, viz. In what Caſes ſich 
_ * Thelo-B. „ Inſormations lie: It hath been holden, That the King ſhall put no: on 
3 to anſwer ſor a Wrong done principally to another, without an Indid. 
2 ment or Preſentment, but that he may do it for a Wrong done principa 
1 ly to himſelf. But I do not find this Diſtinction confirmed by Experience, 
Cur le, Sta- for it is every Day's Practice, agreeable to numberleſs Precedents, to pio 


1 . ceed by way of Information, either in the Name of the Attorney Gene 


dnble 7 ral, or of the Maſtet of the Crown -· Office, for Offences of the former | Set 
4&5 WA Kind, as for b Batteries, © Cheats, ſeducing © a young Man ot Woman BW fuch. 
8 * infra from their Parents in order to marry them againſt their Conſent, or for Wil. 6 
: . any other wicked Purpoſe ; ſpiriting © away a Child to the Plantations, than it 
217, 118. reſcuing f Perſons from legal Arreſts, 8 Perjuries and Subornations there» WS M/ 
116. 11). of, h Forgeries, Conſpiracies, (whether to accuſe i an innocent Perſon, BA Counti 
x Sid. 431. or to impoveriſh k a certain Set of lawful Traders, ©. or to procure BG er 
3 * a Verdict to be unlawfully given, by cauſing Perſons bribed for l e Pur | pleage, 
8 e poſe, to be ſworn on a Tales,) and other ſuch like Crimes done principale the Pt 
is, 1 40 pions 7 8 well * oy oo one N Ao a 
„ , King, as for m Libels, ſeditious Words, u Riots, falſe News, ; it 4 
| 1 810. ibs, GD Nuſances, (as in not P repairing Highways, or obſtructing 1 again} 
| 5 Mod. 221, or ſtopping r a Common River, &.) Contempts, as in departing from Day « 
2 Kcb. 432. the Parliament without the King's Licence, diſobey ing his Writs, ute BY Court 
| Reym. 473- ing u Money Without his Authority, eſcaping * from a legal Wr Liver 
7 +74. on a Proſecution for a Contempt, neglecting to keep Watch __ . on for a1 
Show. 109, abuſing Y the King's Commiſſion to the Oppreſlion of the Sa n have 
ce C 37e. king a Return to a Mandamus of Matters * known to be fal 0 ; 15 OY 
1 general, any other Offences againſt the Publick Good, or again ner 
5 Mod. 342. and obvious Principles of Juſtice, and Common Honeſty. ; 1 hon 
1 col 117 Seck. 2. Alſo it ſeems, “ That of Common Right ſüch an 2 nal 
21 Sid. 17. tion, or an Action in the Nature thereof, may be brought for * * 
0 the Pre- apainſt Statutes, whether they be mentioned by ſuch Statutes ot _ l l, 
23 leſs other Methods of Proceeding be particularly appointed, by V Jof 
nim. others are impliedly excluded. *** [nfot- . 
x Szund. 300, Seer. 3, But I do not Þ find it any where holden, That ney 0 >: 
> Raym 20x. mation Will lie for any capital Crime, or for Miſpriſion of T0 4 r 25 
Show. 11, Seck. 4. As to the ſecond Particular, viz. What ought wo pag 7 5 
1 of ſuch Informations? Having already in the Chapter of Jaden en 
= Mod. PER ; er, | ſhall only caſe 
459. cidentally ſhewn the principal Points relating to this * 8 50 
Cro Car-252- take Notice in this Place, That ſecing an Inſormation a he Oat 2 
o Raym.216, dictment in little more than this, that the one is ſoun 4 the Ales. 5 
n twelve Men, and the other is not fo found; but is on) by 
1870 706 TD . „ Raye. 185. * C06 Tri 
1 Sid. 140. 4 Show. 112, 116. * Show. 114, 118, * Ibid. * Cro. Car. 253. RoW 117. 4 And. 1 
209. 116. 2 Salk. 374. pl. 16. 2 Show. 111, 115, 116, 117. 3 vd Vide Show. 1 
** = Eat 606 b. Vial” Vide : Leon, 3 37 Oh be 2 And, 127, 12% — as Cal 


og, 110. 
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don of the Officer who exhibits it, whatſoever Certainty is requiſite in 
iin Indictment, the ſame ar leaſt is neceſſary alſo in an Information, and 
uently, as all the material Parts of the Crime muſt be preciſely 
onleq „ g ; 
ound in the one, ſo muſt they be preciſely alledged in the other, and 
not by Way of * Argument or Recital. Vet it hath been adjudged, * Salk. 375. 
That where an Information of Perjury was drawn in this Manner, Me- 
morndum quod A. B. Cc. dat Curie hic intellizi & informari quod Termino 
ena Hill &c. in Notulis continetur fic, viz. That ſuch an Action was 
brought, and a Trial had thereon, &c. Et quod, the Defendant, ar ſuch 
Trial, took ſuch an. Oath which was falſe,. Fc. without adding, before 
ſuch mention of the falſe Oath; Et ulterius dat Cur. bic intelligi; yet, by | 
Reaſon of the late Precedents the Information is as Þ ſufficient, at leaſt after o Rm. 34, 
Verdict, as if thoſe Words had been added; and it muſt be confeſſed, 35. 
That this is the moſt reaſonable Conſtruction, for how can it be intended 
that it could be contained in the Record of the Trial, That ſuch an 
[Oath was taken at it, or that it was falſ gs 
Seecf. 5. As to the third Particular, viz. How the Law concerning 
ſuch Informations hath been altered by Statute? it is recited by 46 5 
il. & Ma. 18. That divers malitious and contentions Perſons had more of late, 
than in Times paſt, procured to be exhibited and proſecuted Informations in their 
# Majeſty's Court of King's Bench at Weſtminſter, againſ# Perſons in all the 
Counties of England, for; Treſpaſſes, Batteries, and other Miſdemeanors, and 
| after the 1 informed againſt had appeared to ſuch Informations, and 
| pleaded to. Iſſue, the Informers had very ſeldom proceeded any further, whereby 
| the Perſons ſo informed againſt had been put to great Charges in their Defence; 
and altho' at the Trials of ſuch Informations Verdicts had been given for them, 
| ct a Nolle Proſequi entred againſt them, they had no Remedy for obtaining Coſts 
| againſt ſuch Informers. And, thereupon it is enacted, That after the firſt 
| Day of Eaſter-Lerm, in the Tear 1693, the Clerk of the Crown, in the ſaid 
Court of King's Bench, for the Time being, ſhall not without expreſs Order, to be 
ven by the ſaid Court, in open Court, exhibit, receive, or file any Information 
| for am of the Cauſes aforeſaid, or iſſue out any Proceſs thereupon, before he ſhall 
bre taken, or ſhall have delivered to him 4 Recognizance yh the hy = or 
Perſons procuring ſuch Information, to be exhibited with the Place of his, her, or 
their Abode, Title, or. Profeſſion, to be eutred to the Perſon or Perſons againſt 
Thom ſuch Information or Informations, is, or are to be exhibited, in the Pe- 
nally of twenty Pounds, that he, ſhe, or they will effeFually proſecute ſuch Infor- 
mations or Information, and abide by, and obſerve ſuch Orders, as the ſaid Court 
| ſal direck; which Recognizance the ſaid Clerk of the Crown, and alſo every 
Juſtice of the Peace of any County,: City, Franchiſe, or Town corporate, (where 
the Cauſe of any ſuch Information ſhall ariſe,) are, by the ſaid Statute impowered 
ale: After the taking whereof by the ſaid Clerk of the Cronn, or the Receipt 
thereof, from any Fuſtice of the Peace, the ſaid Clerk of the Crown ſhall make 
an Entry thereof upon Record, and ſhall file a Memorandum thereof in ſome pub- 
lick Place in his Office, that all Perſons may reſort thereunto without Fee; and in 
caſe any P erſan or Perſons againſt whom an) Information or Informations for the 
ve aforeſaid, or any of them, . ſhall be exhibited, ſhall appear thereumo, ana 
lead to Tſue, and that the Proſecutor or Proſecutors of ſuch Information or Infor- 
ations, ſhall not at his and their own proper Coſts and Charges, within one whole 
77 rag after Iſue joined therein, procure the ſame to be tried; or if upon ſuch 
th * paſs. for the Defendant or Deſendants, or in Caſe the ſame Infor- 
5 171 a nformers procure a Nol le Proſequi to be entred; then, in any of the ſaid 
25 e ſaid Court of King's Bench is authoriſed to award to the ſaid Defendant 
efendants, his, her, or their Coſts, unleſs the Fudge, before whom ſ:ch In- 
A K * | | formation 
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as they were at the Common LAW. 
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formation ſhall be'tried, hdl ar the Trial of fuch Information, in open Cunt a. 
tify upon Record, I hit there was a reaſonable Cauſe for exhibiting ſuch Infn,. 
tion; and in caſe the ſaid Informer or Tnformers ſhall not within thre Mot 
next after the ſaid Coſts taxed, and Demand made thereof, pay to the ſaid Def 
dant or Defendants the ſaid Cuſts, then the ſaid Defendant and Defendants al 
have the Benefit of the ſaid l to compel them thereunto. 


| Book II 


Sect. 6. But it is provided, That nothing hereof ſhall extend, or be confirgel 
to extend, to any other Informations than ſuch as ſhall be exhibited in the Naw 
of their Majeſties Coroner, or Attorney, in the Court of King's Bench, far th 
Time being (commonly called the Mafter-of the Crown Officer.) From whence 
it follows, That Informations exhibited by the Attorney General remai 
4 For the better Underſtanding this Statute, I ſhall endeavour 1 


1. Whether it extend to all Kinds of Iuformations. 
2. In what Caſes the Court will order hn Information to be filed. 
3. How the Party may be relieved againſt Proceſs iſſued againl 
him, before any Recognizance giren. 


4. Where the Defendant ſhall have Coſts. 


— 


Sect. 7. As to the firſt of theſe Particulars: It ſeems clear, That thi 


Statute extends to all Informations whatſoever exhibited by the Maſte 


of the Crown Office; and tho it may be objected, That an Information 
in the * Nature of a Quo Warranto, being a proper Means to try a Ripht 
is not within the meaning of the Statute, which mentioning 7repuſe, 
Batteries, aud other Miſdemeanors, may be reaſonably conſtrued to intend 


| ſuch other Miſdemeanors only as ate of an inferior Nature, like to thoſe 


ſpecified,” which are generally wrangling and frivolous ones; yet ſeeing 
this is a remedial Law py Ste. * to be largely conſtrued, and 
ſuch Informations may be as vexatious is any other, and always ſuppoſe 
an Uſurpation of ſome Franchiſe, and every ſuch Uſurpation is certainly 
a Miſdemeanor, it hath been ſettled that this Stature doth extend to 
them. een eee e e V 

Sect. 8. As to the ſecond Particular, vis, In what Caſes the Coutt 
will order an Information to be filed. It ſeems to have been the general 


Practice not to make ſuch an Order, without firſt making a Rule upon 


the Perſon complained of to ſhew Cauſe to the contrary; which 8 is 
never granted, but upon Motion made in open Court, and grounded up 


on Affidavit of ſome Miſdemeanor, which if true, doth either for it 
Enormity, or dangerous Tendency, or other"fuch Ike eee 
ſeem proper for the moſt publick Proſecution. And if the Perſon upo 


whom ſuch a Rule is made, having been perſonally ſery d with it, 8 nt 
at the Day given him for thar Purpoſe, give the Court good Satisfa * 
by Affidavit, that there is; no reaſonable Cauſe for the N 1 
Court generally grants the Information; "and ſbmetimes upon pe 


Circumſtances, will grant it againſt thoſe who catmot be' perſonally fery'd 


with ſuch Rule, as if they purpoſely abſent themſclves, Oe, 
Seck. 9. But if the Party on whom ſuch a Rule is made, ſhew to the 


Court a reaſonable Cauſe againſt ſuch Proſecution; as that he has been 


before indicted for the ſame Cauſe, and acquitted; or that the Page 

the b Proſecution is to'try a Civil Right, as rhe Ticle to Land, C. i "of 

is not yet determined; or that the Complaint is trifling, 5 10 

oppreſſiye; or if he can ſhew to the Court (in Anſwer to a Notte , 
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| Information, in the Nature of a Quo Warranto) that his Right to the 1 
anchiſe, in queſtion, had been already determined on a Mandamus; ot Ws 
at it hath been acquieſced in many Years, without any Diſpute; ot | 
dat it depends on the Right of thoſe who voted for him, which hath 8 F 
t been yet tried; or that the Franchiſe no way concerns the Publick, 10 
is all choſe which relate to the Government of a Corporation, or the be 
tection of Members of Parliament, and Fairs, and Markets, &c. are 

id to do) but is wholly of a private Nature, as a Cony-warren, Cc. Vide Salk. | il 
r that the Election, by which he Claims, is agreeable to Charter; or 374. pl-15- AR | 
hat he has never acted under it; the Court will not grant the Infor- 0 
tion, unleſs there be ſome particular and extraordinary Circum- 
hinces in the Caſe, the Determination whereof being wholly left to 
the Diſcretion of the Court, cannot well come under any certain ſtared 


dules. - | e ö : | 
Led. 10. As to the third Particular, viz. How the Party may be re- 

Jeved againſt Proceſs iſſued againſt him, before any Recognizance given 

decording to the Statute 2? ft ſeems that he may move the Court b to ſet * Salk. 376. 
It aſide, as having iſſued contrary to the Directions of the Statute. PI. 19. 
As to the fourth Particular, viz. Where the Defendant ſhall have Coſts, 

I hall obſerr ec, 2 ms ETD: 558 

Sect. 11. Firſt, That if the Information be tried at Bar, the Defen- 

dant can have no Coſts within this Statute ; for rhe Words are, © That the Clerk's 
Curt is authoriſed to award Coſts, &c. unleſs the Fudge, before whom the Infor- oo 
mation ſhall be tried, hall at the Trial, in open Court, certify upon Record, that 

there was 4 reaſonable Canfe for exhibiting ſuch Information. Which is moſt 
naturally to be underſtood of a Trial at N Prius; and it would be ab- 


4 bud to ſuppoſe, That the Statute intended that the Juſtices of the King's 
0 Bench, at a Trial before themſelves, ſnould make a Certificate to them- 
p elves: To which may be added, That where a Cauſe is of ſuch Conſe- 
d quence as to be tried at the Bar, it may reaſonably be intended to be 


aut of the Purview of the Statute, which was chiefly deſigned againſt 


 trifling and vexatious Proſecutions. 

| v7, 12, Secondly, That if there be ſeveral Defendants, and any one | 

| of them found guilty, thoſe who are acquitted cannot have 4 Coſts with- * Salk. 194 
in this Statute; and this is agreeable to the Conſtruction made of the * Fs 
Yatutes which give Coſts to Defendants in civil Actions, by Force where- 

df no Defendant, in ſuch like Caſe, could recover Coſts before che Sta- 

tute of 8 G· 9 Pill. 10. | | 5 

| Se@. 13. Thirdly, That it hath been adjudged in the Conſtruction of 

thoſe Words, The Court of King's Bench is authorized to award to the Defen- 

| ant his Coſts, where the Judge, who tries an Information, does not at fuch Trial | 
cnify, That there was a eh Cao for the Information e. That the ſaid Daw: ” og 
Court is bound of Right, in every ſuch Caſe, to award them, whether Davis, 4d. 


1, the Acquittal were upon the Merits, or only from a Slip in Point of Form, % Mich. 
| 85 ver notorious the Offence might be; for where a Court is au- vide 2 Chan- 
l ized, by Statute, to do a Matter, of Juſtice to the Party, upon cer- cery Caſes 


tn Circumſtances, it has no diſcretionary Power of conſidering, whether 91. 
1 to do it or not, when a Caſe appears to be within thoſe Circum- 
re To which may be added, That the Statute being general as to 
ra wherein the Judge, who tries the Information, doth not certify 
one Cauſe, ſeems to imply, That it ſhall be left ro ſuch Judge 
? kor this Purpoſe to conſider, whether the Proſecution were reaſonable 
not, and it is the Proſecutor's Folly not to apply to him. 8 
25 | Sect, 
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or Perſons ſhall nſurp, intrude into, or unlawfully hold and execute th: Ace 


porate. Borough, or Place in England or Wales, it ſhall and may be lanful, 


_ Offices or Franchiſes, and ſuch Perſon or Per 


ment of Onſter againſt ſuch Perſon or Perſons, of and from any of 
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2 Set. 4 Ic is further enacted by g Anna, 20. That 3; caſ am 50% 
Franchiſe of Mayor, Bailiff, Portrecve, or other Office within a City, Tiny cy. 


and for the proper Officer of the Court of Queen's Bench, the Court of Seſfons o 
Counties Palatine, or the Court of Grand S. ſions. in Wales, with the Le o 
the ſaid Courts reſpeFively, to exhibit one or more Information or Informatin, 
in the Nature of a Quo Warranto, at the Relation of any Perſon or Perſons, & 
firing to ſue, or proſecute the ſame, and who ſhall be mentioned in ſuch Infany 
tion or Informations, to be the Relator or Relators againſt ſuch Perſon or Perſon, 
ſo uſurping, intruding into, or unlawfully holding and executing any of the ſui 
Offices or Franchiſes, and to. proceed therein in ſuch Manner as is uſudl in (a 
Informations, in the Nature of 4 Quo Wartanto; and if it ſhall 777 i 
ſaid reſpective Courts, that the ſeveral Rights of divers Perſons to the [id 06M 
ces or Franchiſes may properly be determined on one Information, it (hall and ny 
be lawful for the ſaid reſpective Courts to give Leave to exhibit one ſuch Ini 
mation againſt ſeveral Perſons, in order to try their reſpeFive Rights 1 jul 

| | 54 ail which ſuch Iiſan. 
tion or Informations, in the Nature of a Quo Warranto, ſhall be ſucd or pri 
cuted, ſhall appear and plead as of the ſame Term or Seſſions in which the ſaid I 
formation or Informations ſhall be filed, wnleſs the Court, where ſuch Informatn again 
(hall be filed, ſhall give further Time. to ſuch Perſon or Perſons, again r o 
ſuch Information ſhall be exhibited, to plead; and ſuch Perſon or 22 who l beca 
ſue or . ſuch Information or eee in the Nature of 4 Quo : Party 


| Sec 
Infor: 
lie or 


ranto, ſhall proceed thereupon, with the moſt convenient Speed that may bt. will! 


Seck. 15. And it is further enacted and declared, That in caſe am bu. this 
ſen or Perſons, againſt whom any Information or Informations, in the Nu, bs! 


4 Quo Warranto, ſhall, in any of the ſaid Caſes, be exhibited in any of th ſai ute 
Courts, ſhall be found or adjudged guilty of an Uſurpation, or Iuriſon into, „ an in 
. unlawfully holding and executing any of the ſaid Offices or Franchiſes, it 1 Safet 


and may be lawful, to and for the ſaid Courts reſpectively, as well to give July: or of 
1 ſais 05 | Grea 
ces or Franchiſes, as to fine ſuch Perſon or Perſons reſpectivelj, for his in 1 
uſurping, e "And alſo to 25 ale wy the Relator or Relatars, in ſc Law 
Information named, ſhall recover bis or their Coſts of ſuch Proſecution; and ö | prie\ 
Judgment ſhall be given for the Defendant or Defendants in ſuch Informuit 0 1 
or they, for mhom ſuch Judgment ſhall be given, ſhall recover his or their 8 he ra 
therein expended againſt ſuch Relator or Relators, ſuch Coſts to be levied & a Fit 
pias ad Satisfaciendum, Fieri Facias, or Elegit. * whet 

Sed. 16. And it is further enacted, That the Statute for the Amenam this! 


of the Law, and all the Statues of Jeofails ſhall be extended to Inu e ag; 


in Nature of a Quo Warranto, and Froceedings thereon, far an) the Matter mere 
in the ſaid AF mentioned. C ſuch la- pro f 

And now I am in the ſecond Place to conſider the Nature of n tom 
formation as is partly the Suit of the King, and partly the Sult « E x 
Party, which is commonly called an Information 4 fam, and | | Alo\ 


ving a great Affinity with Actions on Statutes, I ſhall conſider them bim 
gether, and endeavour to ſhew, ” 5 pas 


| | on 
1. In what Caſes they lie. 10 
2. What ought to be tlie Form of them. ** 
3. In what Courts they may be brought. pals 
4. In what County. . SY 
5. Within whar Time. Fla. 


2 
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6. Who are diſabled to bring them. 
7. Whether there may be a Nonſuit in then: 
8. Whether the Informer or Defendant may appear by Attorney? 
9. In what Caſes there ſhall be Coſts. 9 | 
10. Whether the Defendant may wage his Law, or take Advantage 
of a Protection? | 1 | | 
11. [n what Manner the Defendant is to plead to ſuch an Informa- 
tion or Action. 
12. By whom the Replication ſhall be made. 
13. In what Manner the Iſſue ſhall be joined, and where ic ſhall be 
ttied. No „ 
14. Where the Verdict may be found as to Part of the Information 
againſt the Informer, and as to other Part for him. 1 
15. What Judgment on ſuch an Inſormation or Action is good. 
16. Whether the Penalty of a penal Statute may be compounded or 
granted over? 55 I 8 | 


7 


| Set. 17, As to the firſt of theſe Particulars, . viz. lu what Caſes an 
Information or Action qui tam will lie; I ® take it for granted, that they * 2 And. 12), 
lie on no Starute which prohibits a Thing as being an immediate Offence ***: 

againſt the Publick Good in general, under a certain Penalty, unleſs the 

| Whole, or Part of ſuch Penalty be expreſsly given to him who will ſue for it; * 2 And. 128. 
becauſe b otherwiſe it goes to the King, and nothing can be demanded by the Man 23+ 

| Party. But where ſuch Statute gives any Part of ſuch Penalty to him who 139, 140. 
will ſue for it by Action or Information, Cc. I take it to be ſettled ar © Vide Co. 


this Day, That any one may bring ſuch Action, or Information, and lay 11575 376, 


his Demand © tam pro Domino Rege quam pro ſeipſo. d Alſo where a Sta-! Lutw. 133, 
ute prohibits, or commands a Thing, the Doing or Omiſſion whereof is rn. © 6 4 
an immediate Damage to the Party, and alſo highly concerns the Peace, 36. 346. pl g. 


Slety, or good Government of the Publick, or the Honour of the King, Aud. 139, 
or of his Supreme Courts of Juſtice ; as the Statutes of the © Scandal of 4-6 . 
treat Men, of f Hue and Cry, and thoſe that reſtrain certain Suits Ed. 4. 117. b. 


in the 8 Civil or Canon Law Courts, or even in inferior h Common 4 my A 
Law Courts, it ſeems to have been the general Opinion, that the Party 12 Co 13. 


brieved may, and it is holden i by ſome that he ought to bring his Ac- 4 Co. 13. 2, 


tion on ſuch Statute tam pro Domino Rege quam pro ſeipſo. And it ſeems to Hal i * 


be taken k as a Ground in ſome Books, That where · ever the King is to have Quere 1 Sid. 


| 2 Fine on an Action on a Statute, the Action muſt be ſo laid; but not 1 
Where the Defendant is only to be amerced. But I much queſtian, Whether f RA. Ent. 


this be a good general ſettled Rule in Relation to this Matter > ſince in an 46, 407. 


Action on the Statutes of Hue and Cry, the Defendant ſhall ! only be a- Ce. Fat. 349, 


| Merced ; and yer ſuch Action may certainly be laid tam pro Domino Rege quam Ra. Ent. 


pro ſeipſe. Alſo in Actions, which by the Common Law a Man may bring 225; diſmes 
tam pro Domino Rege quam pro ſeipſo, as in thoſe for Injuries to the Party, 145 * 


mix with a high Contempt to the King, (as where a m Judge refuſes to Cro.Jac. 134. 

allow the Benefit of the King's Pardon to a Priſoner, unleſs he will give x Lo: 
im ſuch a Bribez or where one makes a n Reſcous of one taken on a Ca- RI Eur 

as Utlazatum, at the Suit of the Party, or the Sheriff ſuffers one taken 443; Pl, . 

| On ſuch a Capias to eſcape) the Plaintiff is P ſaid to have his Election to 1 

lay his Action this Way, but not to be compelled ſo to do. To which may Hetl. 121. 

* added, chat the Plaintiff cannot ſo lay his Action for a Common Trel- Vide Moore 


a 2 it, pl. 1285. 
pals at Common Law, and yet therein the Defendant is to be fined. 1 Cie, e, 


U 1 Rol A 350. 
Fü V. A. x. A, pl. 1. n. 1 Rol. A. 1 A. pl. 2. ® 1 Rol. Re. 78. pl. 19. Cro, Jac. 360, 361, 132.533. Cr. 
. 377, Parallel Gaſes, Noy. a2. 2 Rol. A. 93. pl. 14. 41 Abs. pl. 12. 27 Aſs. pl. 49. F Cro. Jac. Gig pl 5. 


Yyy Neithet 


Vide 1 And. 


A 
* f 


D 


| Cro.El.621. How far it is neceſſary to bring the Caſe within the very Words of the 


| Ceo. El. 835. 1570 9 September in the Year following, uſed a Trade, without having 


N A. B. qui tam, Cc. quas eis debet; or to have it in this Form, Quad r- 


Pv. 5s pl. 36. claration in the Name of the Plaintiff only. k Alſo it ſeems to Wan 
a 5 Gor 374 ſull, whether there be any neceſſity that either the Writ, or Count, : 
Kees Dalis, any ſuch Action, do expreſs that it is brought by or for the King, 
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Neither does the Opinion I would contend againſt, ſeem to be confirmed 


12 


every 


0 Bika, by the conſtant Courſe of Precedents ; bur on the contrary, many of 1% Re 
5 thoſe on the Statutes againſt 4 Forcible Entries, and on the Statutes 2. which 
eedents boch gainſt b Illegal Diſtreſſes, do not lay the Action tam pro Deming Rig ſome 
1 * Eat. % mm Pro ſeipſo; and yet there are © Authorities in this laſt Cale, az well Reſpe 
226. b. pl. 1. 38 in the former, that the Defendant is liable to be fined. But the Caſe forme 
2 last. 3a, of an 4 Action on 2 & 3 Ed. G. 13. wherein it ſeems clear that itis no ſelf ; + 
= * . neceſſary to lay the Action tam pro Domino Rege quam pro ſeipſo, does not Inforn 
b ſeem tg come up to the Point; becauſe it is generally holden, that the Land tc 
363k ho 15 Deſendant is only amerceable in ſuch Action, being in Nature of an parts, 
2 Rol. A 222 Action of Debt, and not finable, as it is ſaid © that he may be in an have 
pl. 12,13. ladictment or Information grounded on the f Contempt of the Statue. bare 
1 1 Sa ö Sect. 18. As to the ſecond Particular, vis. What ought to be the form | 
 Danv. 460. Of ſuch Information or Action: Having in the precedent Chapter $48, gy, 
pl. 8 endeavoured to ſhew that there is no need that ſuch Information or 6 


559, 560. tion conclude contra pacem; and in SeF. 97. Whether it be neceſſary for 
* More 911. them to conclude in contemptum Regis; and in Secf. 102. That they need 
pi. vals Abr. hot reeite the Stature-whereon'they are grounded; and in Sections 103, 104, 
223. pl. 17, Oc. What Miſtecitals of a Statute will be fatal; and in Seck. 112, 113, Ge. 
_— 1 Statute 5 and in Seck. 118, 119. How ſar it is neceſſary to conclude wont, 
e Moore 011. formam Statuti; and in Sec. 117. In what Caſes one may have Judgment 
Vid Ci „ Statute, in an Action brought at Common Law ; I ſhall in this Place 
538, 631 Obſerve only theſe following Particulars: _ 
Vid. Sav. 62. Seck. 19. Firſt, If an Information contain ſeveral Offences againſt : 
Statute, and be well laid as to ſome of them, bur defective as to the rell 

* Cro. Jac. the Informer may have Judgment for ſo much as is well laid. 8 As where 
11 81d. 368. the Words of the Stature are fully purſued in the Deſcription of ſome of 
2 Keb. 366, the Offences and nor of others 3 h or where ſome of the Times that the 
3% 4. Defendant hath' offended againſt the Statute are expreſſed with conve 
696. pl. 7. nient Certainty, and others not; as where it is alledged that the Defen- 
Cro.Jac519, dant, for eleven Months, and more, from ro September, in ſuch a Year, 
been an Apprentice, &c. or was abſent from Church, &c. in which Cales 
Judgment ſhall be given for the eleven Months. But if the whole Time 

be expreſſed inconſiſtently; as that the Defendant was an Offender ele. 

ven Months, from the firſt of November in ſuch a Year, to the firſt of 
Auguft following, the whole is void for the Repugnancy, as hath been 
more fully ſhewn, Ch. 25. Sed. 64. | EY 
Seck. 20. Secondly, It ſeems to be ſettled at this Day, That it ig in 
the Electon of him who brings an Action on a penal Statute, which gifts 
one Motety of the Forfeiture ro the King, and another to the [nformer, 
either to have a Writ againſt the Defendaat, Quod reddat i Domino Reg! 


Cro. Ca. 256. A. B. qui tam, &c. quas ei debet. Alſo it ſeems to be ſettled, That whe 
58. 7 ther the Writ be in the one Form, or the other, it is well purſued by 2 De- 


66,67. well as the Party, as hath been more fully ſhewn in the 17th SefFion an 
Pr A. a there is a 1 Precedent of ſuch an Action brought in the King's Name J 


4 P 2 » - at 
le ms, 4 A. B. qui pro ſeipſo in hac parte ſequitur. But it ſeems ® agreed, th 
27 01.8. 23. | : | 
pl 26. * Bro. AQ. popular 5, Long quinto Ed. 4. 117. b. 118. 2. See Raſt, Ent. 686. Vit. 1 47 pl 4 
428. pl. 5. ! Raſt. Eat. 427. pl 3. Jo. 2617, 262. Cro. Ca. 256. Co. Entr. 31. b. every 


« 
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every Information muſt bo in this Form, That the Informer tam pro Domi- 
no Hege quam pro ſeipſo ſequitur, even where it is brought on a Statute 
which gives one third Part of the Penalty to a third Perſon, Bur I find 
eme difference as to the Forms of ſuch Informations, as to ſome other 
Reſpedts ; for ſomerimes they ſay, * That the Action accrues to the In- Co. Ent. 
former qui tam, Fc, to demand the Sum fotfeited, for the King and him- N Ent 
ſelf; and b ſometimes that the Action accrues to the King, and to the 5 733 * 
Informer, qui tam, Cc. and © ſometimes, that it accrues to the King, 431 b. pl. fs. 
land to 7. S. ©. (viz, where the Statute divides the Penalty into three . 
parts, &c.) and alſo to the Informer, qui tam, &c. and ſometimes they 369 a. 366. 
have no d Clauſe at all of this Kind. And“ Quere, If it be not fatal 9 365 2. 
bare any ſuch Clauſe where the Penalty is not recoverable by the Infro- + pho 
mation, but requires a ſubſequent one, grounded on the Conviction? Al- b. 
fo, ſometimes ſuch Informations pray Proceſs againſt the Defendant, to gs Keb. 
bring him in to © Anſwer to the Informer, qui tam, &c. only; ſometimes 2 Mod. 100. 
to anſwer tam Domino Regi quam A. B. qui tam, &c. and s ſometimes to! Co Ent. 
Anſiver de & ſuper, præmiſis generally, without expreſſing to whom. 75594. 
Set. 21. Thirdly, Regularly it is ſafeſt for every ſuch Information, :Lucw.16:: 
ot Action, to demand the very Sum due to the Informer, and neither 1 1 4 
more or leſs; for it hath been adjadged, h That if an Action on a Statute Co. Eat. 5 
| demand the whole Forfeiture for the Informer, where the Statute gives 374. b. 
| Part of it to the King, it is inſufficient; Alſo it hath been holden, i That if fray "A 
the Information make no Demand ar all, or demand more or leſs for the 366a. b 365. 
| Party than appears to be his Due, it is inſufficient as to him; yer k perhaps it; C ga 
| may be good as to the Share of the Forfeiture given to the King.. Alſo it n 
| hach been | adjudged, That it is ſufficient to demand the Share due to the- 2, 
Informer, without making any mention of that due to the King: Alſo, m fi . Stem 
where the quantum of the Forfeiture depends upon, the finding of the Ju- 4. 
ry, as it does on the Stature of Foreſtalling, it hath been adjudged ſuffi- 5 II. 8. 23. 
| cient to leave a Blank for the Sum. Alſo it hath been n adjudged, That Vide Hob. 
| 2 Popular Action may conclude ad grave damnum, without adding, of the 21. | 
| Plaintiff ; becauſe every Offence, for which ſuch Action is brought, is ſup- Vid. Cs 
\ — 0 4 
poled to be a general Grievance to every Body. | Ca. 330, 331. 


Se. 22. Foarthly, It is enacted by 18 Liz. 5. Par. 1. 7 hat none ſhall * Gro. Cs. 


ne be admitted or received to purſue againſt 4 2 
gainſt any Perſon or Perſons, upon any pe- i; Jon. 156, 
e. uu Staute, but by Way of Informatios or Original Action, and not otherwiſe. 1 FTE 


| And it hath been adjudged, That no Popular Action, ſince this Statute, 7770 ow ors 
| mY brought on a former Statute, either by ® Bill in the King's Bench, Bro Agion 
a dy Þ Plaint in an Inferior Court. but only by Original Writ, or In- Popular. 2: 


formation; whether the Statute on which ſuch Action is grounded, 4 in- 5, 2, 


q — een generally, without ſaying how it ſhall be recovered, or Mo. 247. pl. 

7 oy Sly give a Recovery by Bill or Plain, Oc. (as that of 4 & 5 Ph. c 39, 

s CONS.” making Kerſeys, without having ſerved an Apprenticeſhip ; » co Eliz. 
that of 5 Eliz, 4. againſt f following any other Trade without hav- 544- Pl. 14- 


423zH 6 10, 


ing ſerved an Apprenticeſhip.) Yer the contrary hath been ſince expreſsl 

Aue as to ſuch former Statutes as — give a —— by 7 aa 

| Wries ; nt; Pagans the Statute of 18 Eliz. doth not mention original * 27 pl. 
5 „ ut original Actions ; and a Suit by Bill or Plaint is an * original : Int. 194. 

ton in the Court in which it is commenced, and therefore may reaſon- * 4+ & 5 Ph. 


| ably. — | — 
ape to be only within the Intent of the Stature, where it is re- 5 
nto a ſuperior Court, and there proceeded upon. And if this be 5 60. 19. b. 
15. 6 8 8 Mo. 412. pl. 
Abt. 279, 280 8 Cro. El. 544 Pl. 14. Noy. 60. 1 Rol. Ab. 537. pl 8. 9. » Vide Dany. 


2 | the 
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the Meaning of the Statute, I ſee not how any Suit whatever by Bil 

Plaint on any penal Statute, can be within the Purview of it, while fn 

Bill or Plaint continue in the Court in which they were commenced 

whether the Statute on which they are brought do expreſsly mention 

them, or leave the Method of ſuing to the general Conſtruction of I» 

To which may be added, That the Statute of 2x1 Fac. 1. 4. Par. I. ſom 

ro ſuppoſe, that Actions on penal Statutes may indifferently be broupht 

by Writ, Plaint, Bill, or Information; for the Words are, That all Offency 

hereafter to be committed againſt any penal Statute, for which any Common I 

former or Promoter may lawfully ground any Popular Action, Bill, Plaint, Sui 

or Information, before Fuſlices of Aſſiſe, &c. ſhall be commenced, & by wg 

of Action, Plaint, Bill, Information, or Indiùment in the Proper County, befor 

1 the Juſtices of Aſiſe. &c. However it ſeems clear, ® That no Suit, by 

e 623, Bil or Plaint, by a Party grieved, ſuing upon a Clauſe, either expreſoh 

pl. 53. or impliedly relating to himſelf only, is within the ſaid Statute of 18 l 

5 r Fl. For it is expreſsly provided, Par. 6. That it ſhall not reſtrain any certuin 

1 * 237. Perſon, Body Politick or Corporate, to whom, or to whoſe Uſe, any Furfrunti 

1 limited by any Statute, and not generally to any Perſon that will ſu; bu 

o Co El. 76, that every ſuch Perſon may ſue as before. b But where the Party particular 

1 ly grieved by an Offence againſt a Statute, ſues for a Forfciture genen 

9 5 ob. ly limited to any one who will ſue for it, he ſeems to be as much 

within the Reſtraint of the ſaid. Statute, as if he were not the Party 

grieved. e . | 


*Lutw. 162. Se@. 23. Fifthly, © In an Action on a Statute, which requires ſome Sed 
Officers at one certain Time after their Admiſſion, and others at ano. a Pa 

ther, to qualify themſelves by certain Acts, it is ſafeſt, expreſsly to ſhev broug 

the Time when the Defendant was admitted to his Office, and that he Sed 

neglected to qualiſy himſelf in the Time limited; and alſo, That he atu- BA uſing 

ally exerciſed his Office after ſuch Neglect. ER point 
4 Sect, 24. Sixthiy, It is ſaid, 4 That the Fact is ſufficiently alledged and | 
aAafter a quod cum in an Action on a Statute, bur not in an Information. in th 
Sect. 25. As to the Third Particular, viz. In what Courts ſuch an fame 
Information or Action may be brought: Having already, Ch. 5. S. 8 the 
Contra Hutt. 3 2. endeavoured to prove, that where a Statute appoints that a Ten Co 
1 55 ſhall be recovered in any of the King's Courts of Record, the Offence e Prer 
Lit. 163, may be indicted before Juſtices of Oyer and Terminer, tho not in a Court: Bl Wor 
Vide Cro.Ca. Leet, or of © Pie · powders, or ſuch others, inſtituted for ſpecial Purpoſes; tho 
112:  , and intending under the next Particular, incidentally to conſider whit in] 
* Cro. EI. Suits may be brought in the Courts of Weſiminſter- Hall, on penal * "Unc 
Seo be,? rutes ; I ſhall only take Notice in this Place, That where a awe 8 160 
"IN pot 2, mits Suits by an Informer qui tam to other Courts, yet an) one on | ther 
128. by Conſtruction of Law, exhibit an Information in the Exchequer 0 of 
Cco Jec. 175, the whole Penalty for the Uſe of the King. ch 6 
TIE Scct. 26. As to the Fourth Particular, viz. In what Count) * Offe 
Information or Action may be brought. It is enacted by 31 £/ 1 fun 

17 in any Declaration, or Information, (8 not being exhibited by ſach m_ 21 
Necord, as had in Reſpect of their Offices, before the Time of the ſal 2 2 121 

ag. 4. lawfully uſed to exhibit Informations, or ſue upon penal Lans; and 755 am * 
0 LN de. cerning Champerty, buying of Titles, or Extortion, or the Ning g 1 9 
— & c. or Uſury, or Foreſtalling, &c.) the Offence againſt an) penal 2 „ 15 
not be laid to be done in any other County but where the Matter allcage * 4 ; 

the Offence, was in truth done And that the Defendant me. iayerſ Count 5 

ledge, That the Offence ſuppoſed to be committed, was nat commilted in tt Th ki 


2 


Wit, 
1 
Ms, 


10 


110 


lion. 


Trade without | RL | 
General (uarter-Sefions of the Peace, or Aſſiſes of the. ſame County, where the 
df ſhall be committed; or otherwiſe enquired of, heard and determined in the. 
lle, or: General (Quurter-Sefſfons- of the. Peace f the'ſame County where \ ſuch 
fear [hell ho con ned, e. de the Les within which is ſhall-happen, and 0h, 
þ any wiſe out Feile fame County,” where ſuch Offence ſhall happen, or be com? 
% Tread dan nals eng, arm tic ow 


7 „ thareeft a ff 
ited 2 q By IA. 


remarkable V WAY gl 

5:3. 28. Firſt, That it hath beem ad) | 
have no Advantage of the above:rerired 'Clauſe, which appoints, That 

all Offences againſt penal Statutes ſhall be laid in the proper. Counties, 

but only by Way of | Plea ; and this Conſtiuction ſeems very agreeable * 2 And. 186. 
to the Purport of the ſaid Clauſe; the Words whereof are, That the De- che contrary 


La Party grieved, or by the © Attorney General, but only by tho 
brought by Common Informers. he) 1 e ee 


12 it is alledged 5 which being tried for the Defindant, erf the Plaintiff 
thereupon nonſuit, tbe Plaintiff ſball be. barred in that. Aion er Iufor- 

ener ee ee. eee ee n eee ee e e, 
$2, 27. It is furrher enacted, Po.\99" Ihr all Suirs for ufing unl n ful, 
Games, or for not having Bows or Arrows, or for uſing a 
Ig been brought ap in it, ſball be ſued and proſecuted in 105 


In the Conſtruction of this Statute, the following Particulars ſeem moſt 
Fe I 1344694 47 e 2 8 


Th. 2 
i Atte 


e 41 8 „A2 2 
udged, That the Defendant can 


ad judged. 


fendant may . traverſe the County, N & c. which being ried for him, orf ä the Cro. El. 735. 
Plaintiff be thereupow nonſuit, the Flaintiſſ ſhall le batred, & . But this. Point 736. 
bs otherwiſe ſettled by/2 1 Jac. 1. 4. Par. Rien ein NOS AA 


4 4 Vent. + 
Cro Ja. 178. | 


L * 


Seck. 30. Thirdly, That the laſt recited Clauſe, concerning Suits fot 


| uſing a Trade without having been brought up in it, Cc. which are ap- 


pointed to be brought ar the Aſſiſes, ot Saſſions, in the proper County, 
and not in any wiſe out of the County, reſtrains not an Information 


in the 4 King's Bench, or Exchequer, for ſuch Offence happening in the * Cro. Jae. 
| fame County where thoſe Courts are ſitting ; for the negative Words of 75 79. 


Falk. 373. 


the gtatute are not, Thats ſuch Suits ſnall not be brought in any other Hob. 184 
Court, but, That they ſhall not be brought in any othet County; and tlie 
Prerögative of theſe High Courts ſhall not be reſtrained without exprefs 
Words. But where the Oſſente is in a different County, ſuch Suits, in 
dhoſe, or any other Courts, out of the proper County, ſeem to be-with- 5 
in the expteſs e Words of the Statute: Vet it was long a very great f © Vide Hob. 


* 
* 
2 


"Queſtion, Whether an Action of Debt ot Information, in the Goùtts of (8. J 


fo. àC. 8 5. 


Haſtmiuſl er. uil, were not to be conſttued to be out of rhe Meaning of ( Keb. 584. 


them > But this Point is hoh ertled: in the Conſtruction of the Statute 8 55 50 
f 8 (LIC! 5; Jo's: en 975 125. pl. 
SH, 31. It:isenaced/by the aid Statute of 21 Fac. I. 4. That all 77. | 


Silver, er Munition br. Wool, er Leaiber, .&c.) {bath be commencei, iſne 


| Proſecuted,: tried; reca verad and determined; by; Way f Aion, Plain, Bill ho = 


Information or Indictment, before the Juſticusſ of Aſfſe, Fuſtices ef Niſi Prius, ; 
17 7 of Oyer and Terminer, and Juſtices /. Gaol. Deltulry, or befire 
e Juſtices of the Peace of every County, City, Borough or Town Corporate. \,, 


ad Liberty, having Power to enquire of, hear, and determine the ſame, in 


Z 2 2 Eng- e 


 Ofdufordudtion) | Boch Il 
land or Wales, wherdin ſurh Offences ſpall+ le committed, in any of 1. 
. Places of. Judicaturt, or Liberties aforeſaid, reſpectiveh, 3 f th 
Choice of the Parties who ſhall commence Suit, or proſecute for the ſame, ani ug 
elſembere, ſave- only in Ahr ſaid Counties, ori»>Places: nſubt: for. thiſe Counties, . 
any..of them : Aud alas the like Proveſs\invewery Papupor:Abtion, Bill, Plus 
Information or. Suit, to he dommernoed, ſuad ur projeauted;:by-Foree of, 4, 
cording to the Purport ef this Ack, be had. and umurded, 10 all Intents and Pus 
poſes,. AS in an Action f Treſpaſs.” Vi & Armis at Common. Law. Y And tha 
4l;\ and all manner of \ Informations,\ Aftings,cBill.,laints,.. and Suit nig 
foewer, -. to: be bomben feed, proſecntia; ar ubrerd(d,\\tither b the Au! 
General, or by an \Qfficer. what ſcer ay, ) An mm In orwer, or uhu 
Perſon whatſoever, in any 225 22 Le at Weſtminſter, for, o ap 
cerning tbe Offences 470 ſhall be © 21042 5 U Turn, 
* ot. And it 7 further enacted, hat if on the General Iſu th 
nee: he wot proford in the ſame . County in inbict at is laid the” do ful 
Abe feund et Gnilty, a8 hall be mots fully ſbewn under the eee 
articula . art 2e 16099 nig : 
„ be : Cn Ala is farther enated; hat - 1 Officer. ſhall receive, fl, 
or enter , Record, any Infermation; Bill, or Plaint, Count er Declaraiin 
ꝓᷓreounded on the ſaid penal Statutes, or any of them, which by this A ut o 
2 © Pointed to be heard and determine in their proper Counties, until the Inforan 
or Relator hath firſt taken a Corporal Oeth before. ſome ef the Judgis of thi 
N Court, that the Offence ono Ofences laid in ſuch: Information, &c. was, r rt 
nut committed in any other County than where,” by. the ſaid Information, &. 
tie ſame is, or are ſuppoſed to have been committed, &c. the ſame Oath ob 
FE there entrea of Recerd. 620191 fal 003 Wilk e 


At iir iin de FW nee intel 1 * 175 unten il 324 : 
In the G oaſtruction of this Sta hall obſcrye the following 2 
tieulars: * a - | RIEL CLIT, bb 10 3 < n I. Aion 1 

2 Salk, 372, Secf. 33. Firſt,” hat as the Law is now -* lettie 5 we N 
374. Pebt, or Information, or other Suit whatever, can be brought n - 
5 Mod. 435. burt of 1% Niger. al. on any penal Srature, made before th 


+ v3 


ute, I ſhall 


.. 


ip 


as 


a> 


204. 8 e de 0 for which the 
Inſt. 192, gam of; 24 Jas. ſor any ü Offence got therein excepted, | 
%% Offend Jer. may be; proſecured in the Country, W unleſs lach die 
See t he contrary All. hs in the ame County i which: fuch Court (hall fit; 
eee + ine commninned in the fame Copnty in Wheel HD tte Jiang r 
Vent, 8. and ſyrely this cannot but be thought moſt oy poi viſion whereof 
1 Lev.249- well as the Letter of the ſaid Statute; the, woo wilion WIC 
3 Lev. 71. ee n uus ſhauld be conſtrued out of i. 
3 Keb $04.91) Would cb to little purpaſe, if ſuch Aus 8 
, lng as taithe Objection, That if all, Suits u Pedal rene 
e holly aalen hom. ehe Superior Gounts; all Offences gef ont al le 
7%. 303, become diſpuniſhable by abe eue dune 8 _ rad Seacute 
"oh Coumy wherein he committed them ; becauſe the Ou A 
Cal ir mentioned: have no Juriſdiction out n en all fac 
1 Ent. ce hach.. been. Sanſwergd, That Procols.of Q x TE the | ( aid otatute, 
2 Lev.1294 Oſſenders, by. Verfub- of the above · rccited daule ol che le e 
Latch. 1 Li ; ies prol according to th 
Sop. Seck 30 Which givescthe Ike Fraceſs in all Suits Prot u. 
x Sid. 359, Purport of it, as in Actions of. T reſpaſs.at;dh6 Comment | | gives 90 
e WW oft. 34 | Secaualy, That d where a — 0 Penalty 
2 Ke b. 349: Actign of Debt. dr any nher Remedy, for eg zopedls te Re- 
ee , in ze Con of Regard. ganctall, ic ia dt nne ir fl Lig e 
Roym 25. ſtegint of vi Fate Rog edoſequantly leaues che Informer af 

; I N | ug. 13 yo 7 an vert 05 | 

Sup Se. 3o0,{ye in the Coutts of) Weſtminfet- Hull. tn 1 | 
c 1 Salk. 373. VFC . n Nh. 6 dall 
pl. 14. Bs * + 8 5 3 > N Nie 
4 1 Salk. 372, PER ELD, e eee 
373. 324 ö 


Sac. 35. Thirdly, That the Statute of 21 Fac. gave 2 no juriſdiction © Vent. 8. ; 
p the Courts therein mentioned, over any Offericts, in relation to. * * 


ich they had none before; and b therefore that Suits for ſuch Offen- 7 xo 


| ue btought.4o the Cdurts of HN ſminſter-Tlall, in he fame Man- 1. ? 
zer 28 Ore. | | | 7 | 5 226114. 728 8 ; DT: | mY 
Sack. 36. Tum That © ehe ſaid Statute: hinders not the Removal of Hart, 56 as. 1 
Indictmedt into che King's Bench by Cemieræi; after which it may 6“ J Keb. 14 
| either tried chere, br in the Country by % frs. Jen 15 I | 


Set. 37. Fifthly, That 4 it hath been adjudged, That an Officer Cro. Ca. 
y.receiving an Information wirhout ſueh a previdus Oath, That the Of- Vid. 1.6 
enen aroſe: in the: ſame County in which. it is laid, doth not make the 2 
Proceedings upon it erroneous; for the Act is only directory to the Of- Inſt. 193. 
oer, but doth not intend that ſuch Oath ſhould be made Parcel of the 
Record ; and therefore the Omiſſion of it cannot be aſſigned for Error ; 
and yet the Act -igexprels,: That ſuch Oath ſhall be entred of Record. pe 
But Quere, If the Court may not properly. b# © moved to ſet afide ſuch . vige 8. 
Proceſs, as having iſſued contrary to the Directions of the Statute >» 376. pl, 19. 
Sed. 38. Shxrbh, That no Suit by a Party grieved is within the 5. Seer 16. 
(Reſtraint of the Statute. „„ . and 92 me 
Seck. 39. As to the fifth Particular, vis, Within what Time ſuch Noy 71. | 
Information-or Action may be brought; it is to be obſerved, That all Pos yay N 451 
pular Actions were limited to a certain Time by 7 H. 8. 3. But this 8 Statute : Vide Bro. 
| being repealed by 31 El. 5. I ſhall take no farther Notice of it. Deen Popu- 
„Seck. 40. But it is enacted by the ſaid Statute of 3 E. 5. Po. 5. That u. . 
al Actions, Suits, Bills, Indi@ments, or Informations which ſhall be brought for 
an) Forfeiture upon any Statute penal, made, or to be made, whereby the For- 
feiture is, or ſhall be limited to the Queen, her Hleirs or: Succeſſorb. only, ſbnl be 
brought within two Tears after the Offence committed ; and not after tmo Tears. 
| And that all Aions, Suits, Bills, or Informations, which ſhall bs brought far 
Y Forfeiture, upon any penal Statute; made, or to be made, except the Statuies 
| of Tillage, the Benefit and Suit whereof is, or ſhall be by the ſaid Statute, limit- 
te the: Queen, ber Heirs or Sacceſſors, and to any other that ſhall proſetuie 
in tha Bebalf, ſhall. be broug ht by auy Perſon that may lawfully ſue ft the ſane, 
within one Tear next Ster the ' Offence committed ; and in Default of ſuch Hur- 
fl that. they the ſame fball he brought for the Queen's Majeſly;: her Heirs er 
prey any 7 ime within the two Tears after that Tear ended. And if any 
4 ion, Suit, Bill, Tndi@ment, or Information, ſhall be brought after the Time ſo 
rag the ſame ſhall he void. And it is. provided, Ibat where; a ſhorter Time 
N Tow by any penal Statute, the Proſecution muſt be within that Times _ 
R d. 41. Alſo it is enacted by 18 El. 5. Par. 1. That apon every In- 
mation which ſhall bo exhibited m any penal Statute, a Special Note ſhall. be 
mace of the very Day, Month, and Tear. of the exhibiting thereof into any Of- 
* * to am Officer, which lamfullj may reccive the ſame, withont any Ante- 
' . tof to be made; and that the ſure Information be accounted and taken  . 
W f Record, from that Day forward; aud notubefard!: And that uo Proceſs 
ff Toy pon ſach Information; until the. Informition- be exhibited in Form — 
8 gs that every Clerk making. ont Proceſs contrary to this Act, ſhall” © 
eg 08 Id is farther. enacted: by 2:0; Jac. t. 5. That, no. Officer ſhall re- 
_ Ale, or enter ef Record, am Infor matim, Bill, Nlaint, Count, or ecla- iq 
wes grounded on any penal Statute (being ih within the Prowiſſon of the ſaid » pur this hut. 
Wh e of 21 Fac,) until the Informer or Relator hath firſt taken 4 corporal Oath, ter ſee theoj 
tore ſome of the Judges of the Court, that he believes in his" Conſciente,' 7 * 2 
4 | ane : 
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| | : fence was committed within 4 Tear before the Information or Suit, within th Sel 

= - | Connty where the ſaid Information or Suit was commenced, &. © Deſen 

E 23 1 8 5 1 7 Sn ne Nr eee 

8 : as. 1 | ED 4] Ye ne „.,. | ö 5 plead 
In the Conſtruction of theſe Statutes, I ſhalt obſerye the followus een 


BY he ce 3 bub, That U as | | | the F: 

Hob. 296, SetF. 43. Firſt, That * if an Offence prohibited by any penal $ ſcems 

; be alſo an Offence at Common Law, the * Fir | * Appe: 

_ Offence at Common Law, is no way reſtrained by any of theſe der _ 

rutes. %%% ˙ TEST THIE 9-06 i 75 SE F e Fre 

Seck. 44. Secondly, That if a Suit on a penal Statute be brought of N peara 

d Shewer's ter the Time limited, the Defendant needs not plead the Statute, bu (rant 

Repe 3531354 may take Advantage of it on the General Iſſuuu. 99 It is 

Se. 45. Thirdly, That if an Information tam quam be brought af to plc 

[ 1 ter the Year, on a penal Statute, which gives one Moiety to the Ji of an 

| Cro.Co.331. former, and the other to the King, it is ht only © as to the l. bis 
331. | ie Ning naug 1 

Cro. Jac. 366. former, but good for the King. gg. a Sed 

CO. Sec. 47. Fonrthly, That the Party grieved is d not within the He. any . 

4 Supra Sc. 2 theſe Statutes, but may ſue in the ſame Manner as be. . 

3 g ore. — | ty 0 


„ Show. Rep. Seck. 48: Fifthly, That it ſeems not © to be ſettled, Whether the . ** 
353- 354 ſuing of a Latiiat within the Year be a ſufficient Commencement of 4 jefly's 
| _____ Suit on a penal Statute, to avoid the Limitation of theſe Statutes? * 
* Show. 353, Seck. 49. Sixthly, That it f ſeems alſo to be queſtionable, Whethet King 


been 
Attena 
tion t/ 


Ses; 50. Seven: h, That it ſeems queſtionable, Whether the Clauſe in 3 | zun 
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+ SefF; 52, As to the ſeventh Particular, viz. Whether there may x 


: Allo 
reroga * d i he Sui Il i ing as of himſelf: A | 
Preroga. 116, © determine the Suit, as well in Reſpe& of the King | 
co Lice. it ſeems agreed, | That che” Ritomey! General may enter 2 Nolle e 


| 33 Nonſuie (Which, as m ſome ſay, has 'the Effect of a Nonluit 9 N to an Inſor mation 
- 68. . 0 | 


*Preroga. 116. 


22, Nonſ. 37. 37 6.5.9. Bro Nonſuit 35. Litt. 339: b. * Co. Lit. 139 


b. Vide 1 Sc s 
ere Salk. 21, pl. 11. Ro 
| 4 


Sell. 


\ 


Chap. 26. Of Information. 1 
Self. 53. As to the eighth Particular, viz. Whether the Informer or 
Deſendant may appear by Attorney? It ſeems agreed, That after ® Plea © Bro. ** 
Ipleaded to an Indictment, Information or Action, for any Crime what- eis“ 6. 
ſbever, under the Degree of b capital, the Defendant might always, by 9 Ed. 4. «. 
the Fayour of the Court, be permitted to appear by Attorney: Allo it 5 64 
cms. That generally the Court might always diſpenſe with the perſonal pl. * * 
Appearance of the Defendant, even before © Plea pleaded, d except in ſuch 22 Ab. pl. 
Cales, wherein a perſonal Appearance is required by ſome Statute, as it is in? 170. . 
e pæmunire, & c. in which Caſes it ſeems generally agreed, That an Ap- 3. 
pearance by Attorney cannot be admitted, without ſome ſpecial Writ or . 9. 
(rant to that Purpoſe, whether the Defendant be a Peer f or Commoner. v.. 11 Bd. | 
It is ſaid indeed, in Rolle's Rep. That Sir 8 Anthony Mildmay was ſuffered 4 77. pl. 12. 


to plcad a Pardon to a Præmunire by Attorney, and no Mention is made - toy * danke 
* of any ſuch Writ or Grant: But I preſume that there was a Clauſe to 48, 53, 104. 
1 this Eflect in his Pardon. ; OL Mor | laſt, 125. 
| Sc. 54 It is enacted by 18 El, 5. Par. 1. That every Informer, upon i; l. J 7" 
d. in penal Statute, ſhall exhibit his Suit in proper Perſon, and purſue the ſame pl. 12. 
i bony by himſelf, or by bis Attorney in Court; and that he ſhall not uſe any De- - - 1 2 - 
put or Deputies at all. | | ns Vide Bro: 
he Seck. 55. It is recited by 29 El. 5. Par. 21. That divers of her Ma. 33 
1%, Subjects, drelling in the remote Parts of the Realm, had been many Times — * gp 1 
| maliciouſly troubled upon Informations and Suits, exhibited in the Courts of the] H. 7. 6. pl. 
* King Bench, Common Pleas, and Exchequer, upon penal Statutes, and had 8. Jos 61 
_ been drawn up upon Proceſs out of the Countries where they dwell, and driven to gg) OY. 


| attend and put in Bail, to their great Trouble, and Undoing ; and for Reforma- 22 Ed. 4. 33, 
| tion thereof, it is enacted, That if any Perſon or Perſons, os be ſued or informed c 


F | againſt, upon any penal Law, in any the ſaid Courts, where ſuch Hy on or Per- — 42 
ul | ſen are bailalle by Law, or where, by the Leave or Favour of the Court, ſuch d. 13 
* Perſon or Perſons may appear by Attorney ;, in every ſuch Caſe, the P erſon or 2 . 
uy © Perſons ſo to be impleaded or ſued, (ball, and may, at the Day and Time contained 39 Ed. 3. 7. 
od in the firſt Proceſs ſerved for his Appearance, appear by Attorney of the ſame Court 0 * Rer. 
ut ere the Proceſs is returnable, to an ſrer and defend the ſame, and not be urged Vide + Bulſt. 
.cn Appearance, or to put in Bail for the anſwering ſuch Suits, 299 
he Sed, 56. And it is enacted by 31 ET. 10. Par. 20. That this ſhall ex- 
0 tend only to the natural Subjects born, or to be born, within the Dominions of 

| the Queen's Majeſty, her Eteirs or Succeſſors, and to Perſons made free Denizens, 
led | and to wo others, | . | 
15 As to the ninth Particular, viz. In what Caſes there ſhall be Coſts on 
1 ſuch an Action or Information, | ſhall endeavour to ſhew, 
Ut | : I 
by 1. Whether an Informer ſhall in any Caſe have his Coſts. 
; 2. In whar Caſes the Defendant ſhall have them. 
hat Se, 57. As to the firſt of theſe Particulars, I take it to be in a : 
Ac beat Meaſure ſettled, h That an Informer upon a Popular Statute, ſhall hz Keb. 787. 
. n no Caſe whatſoever have his Coſts, unleſs they be expreſly given him 1 175 
7 luch Statute 3 for it is certain that he cannot recover them by the ol 4. - l 
iſo mon Law, for that doth not i give Coſts in any Caſe : Neither can! Lutw. ace, 
- Gatte per them by the Statute of Glocefter, 1. which gives the Deman- Vit 13. 


3 is Coſts in all Caſes wherein he ſhall recover his Damages; Salk. 26. pl.4 

2. is ſeems to ſuppoſe ſome Damage to have been done to the De- 4, 9 

ra 155 an particular, which cannot be ſaid in any Popular Action; and; Le. 374. 

| "Iriore fuch Actions have always been conſtrued to be out of the 1 2 laſt. 289. 
| Aa a.. a | nenc 


= — Att 


10 Co. 116. tisfaction by way of Damages. 
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* 2 Keb. 781. nefit of this Statute. But it ſeems agreed, That an Action on as 


pl. 12. by the Party prieved,; for a certain Penalty given by ſuch St ** = 
19 , ch Statu bid 
151. b. 4 | the Statute of Glouceſter, becauſe ſuch Peony i intended him by e x 
77 + „ compence for his particular Damage by the Offence rohibited; and if þ Seek 
G 5 could recover that only, and no more, by way of Colts, it would be in of is to 
560. Qaſes in vain for him to ſue for it, ſince the Coſts of Suit would exceed t prantec 
Ml pes *2®, But it is ſaid, That no Coſts ſhall be recovered in an Action on a Sts mation 


: Inſt. 289. tute, which gives no certain Penalty to the Party grieved, but only hi 

Damages in general, Oc. if ſuch a Statute be introductive of a ney [x 

» 1Rol. Ab. and give a Remedy in a b Point not remediable at the Common Ly und no 

574 pl. 1. But there is not that Inconvenience in this Caſe as in the former; becaul bor Part 
W. 200, | ; 0 ; ur 91 int 

„„ uo certain Sum being ſpecified, the Jury may give the Plaintiff a full & the Bc 

g n nly c 


that if 


Cro. Ca. 56% Sed, 58. As to the ſecond P 


Salk. 206. pl. articular, viz. In what Caſes the Deſe 


dant ſhall have Coſts: It is enacted by 18 El. 5. which is made Perpe 


1 tual by 27 El. 10. That if any Informer or Plaintiff, on a penal Statute, fi * 
' willingly delay his Suit, or ſhall diſcontinue, or te nonſuit in th: fame, or il wo 
have the Trial or Matter paſs d againſt him therein, by Verdict or Jurgen i F 1 

Lam, that then, in eVery ſuc h Caſe, the ſame Informer * Flaintiff fal pill ; 
ſatisfy, and pay unto. the Party Defendant, his Coſts, Charges, and Dum, Sec 
to be aſſigned by the Court in which the ſame Suit ſhall be attempied, dc. may | 
6 3a | | F TEEN N N „„ ; hat 
la the Conſtruction | hereof, I ſhall take Notice of the following bu. eepene 
ticulars 5 5 . ** 5 K | | deing 
Seck. 59. Firſt, That it ſeems to be agreed, That no Action on any any E 
* 1 Salk. 20. Statute, by the Party © grieved, is within the Purview of this Statue, cutie 
Lg ore the whole Purport whereof ſcems clearly to relate only to Common ln Mis 
pl.4 formers: Yet, if ſuch Action, by the Party grieved, be for am Offxc: n prior 
" 1 Vrong 4 perſonal, immediately ſuppoſed to be done to the plaintiff or Plan: rod, i 


a Vide Cro. Or Whatloever the Nature of the Action may be, if the Plaintiff © nor thi 
El. 177. pl. 4 have Coſts, in Caſe Judgment ſhould be given for him, he ſhall pay them on ry lan 
Vie a Nonſuit or Verdict againſt him, Cc. by Vertue of f 23 H. 8. 1% eule 
Danv. Abr. 4 8 Jac. 1. 3. N wel E Oh | more 
224 pl. 1,2,3. Seck. 60. Secondly, That it hath been holden, That where Judgment the (a 


OP ee 1s given againſt an Informer, becauſe the Court in which he h (ues ha fore a 
pg: no Juriſdiction cf the Cauſe, or i becauſe the Statute on which ho grounds « an) 
Ky oi 531. his Information is diſcontinued, yet he ſhall pay Coſts within the Intent eems 
1 Sid 3 11. of the ſaid Statute of 18 Eliz. which ſhall have a liberal Conſttuction, becau 
' 2 Keb. 106. and was intended to prevent all vexatious Informations; and ſurely luck depen 
«Hue, ill grounded Proſecutions cannot but be thought ſuch. tune 
35, 36 Sect. 61. As to the tenth Particular, iz. Whether the Defendant, Writ 
in ſuch an Action or Information, may wage his Law, or take Advantage Sec 
10 H. 118, of a Protection? It is ſaid k ro have been ruled, That the Defencan Or a 
35 <p 9 ought not to be admitted to wage his Law in any ſuch Action ot _ wk 
ge. 63, 106. mation, becauſe they ate founded on a Statute; nor do! find any ue 


Co. Lit. 295. thority to the contrary. But perhaps it may be queſtioned, How far te drou 


Reaſon given for the Opinion above-mentioned may be concluſive, fice (Non 
' Vide 21 H. ſuch an Action or Information doth not ſeem ſo! properly to be geo . hs 
71. on a Statute, as on the Contempt of it. But as to the Queſtion, Whet : or m. 
the Defendant can take Advantage of a Protection? There ſeems to be 7 4 
= in the 4. the ſame Number of Authorities on each m Side. But there 159 5. 


firmarrve, | | 12. C0: Co. E 
Fitz. Protect. 98, 122. Keil. 135. b. In the Negative, Fitz Protection 61, 165: 2 Ed. 3. 11. P. Vide 2 
Litt. 131. Vide 2 Rolle's Abr. 323. Letter G. | | need tintyr 

I 
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need nicely to examine theſe Matters, ſince generally it is expreſsly pro- 
bided by penal Statutes, That neither Wager of Law, nor Protection, 
ſhall be admitted in any Suit brought upon them. | N 
Seck. 62. As to the eleventh Particular, viz. ln what Manner the Defendant 
js to plead to ſuch an Information, or Action, 1 ſhall take it for 
granted, That he muſt anſwer to the whole 2 Time laid in ſuch Infor: « B. dg. 113. 
mation or Action; and that if he have any ® ſpecial Matter for his Excuſe * Vide Bridg. 
for Juſtification, he mult ſet it forth with all convenient Certainty ; and We oY 7 
that if he plead the General Iſſue to the whole, he muſt depend upon it, 49, 50, 134. 
and not © together with ir plead allo a ſpecial Plea either to the Whole 
or Part of the Charge; but for theſe Matters I ſhall refer the Reader to 
the Books which treat of Pleading in general ; and in this Place (hall 

ly conſider, | 


1. Where a prior Suit depending may be pleaded to ſuch an Infor- 
Fiennes 8 

2. Where a Pardon, or Releaſe, or a Recovery in a former Suit. 

3. What is a good General Iſſue ; and where it may be pleaded. 


Sec. 63. As to the firſt Point, viz. Where a prior Suit depending 

may be pleaded to ſuch an Information or Action: It ſeems agreed, 4 + ro. El. 260. 
That where ever any Suit on a penal Statute may be ſaid to be actually ! Ro. Re. 49, 
depending, it may be pleaded in Abatement of a ſubſequent Proſecution, “ !“ 
being expreſly averred to be for the ſame Offence. - © Neither will it be Ces EI 61. 
HR Mo ny. de. 49, 59. 
ſecution is laid on a Day different from that in the former, f Neither doth * ob. 209. 
ſa Miſtake in ſuch a Plea of the very Day whereon the Suit pleaded as 

prior was commenced, ſeem to be material on the Iſſue of NI tel Re- 

tra, if it appear in truth to have been commenced before the other, and 

Flor the ſame Matter. And if two Informations be exhibited on the ve— 

* lame Day, it ſeems 8 that they may murually abate one another, be- 1146, 138, 
Feaule there is no Priority to attach the Right of the Suit in one Informer 


4 10 Ed. 4.13» 


the ſame Day that they are filed, may be ſo far (aid to be depending, be- jj. 2. 


fore any Proceſs ſucd upon them, that they may be pleaded in Abatement 
of any other Suit on the ſame Statute. And from the fame Reaſon it 
ſeems aiſo, That a Writ of Debt may be lo pleaded after ir is returned; 
becaule then it ſeems to be agreed, That it may properly be ſaid to be 
depending; and whether it may not alſo he ſo pleaded before it be re- 


turned, leems queſtionable; Becauſe, according to ſome k Opinions, a Pat 
Writ may be (aid 4; 4 77 pl. 3. 
be laid to be depending as ſoon as purchaſed. Cro. Jac. 11. 
Se. 64. As to the ſecond Point, viz. Where a Pardon, or Releaſe, 509: 48. a. b. 


: . . o l. R 2 
or a Recovery in a former Suit, may be pleaded to ſuch an Informa- 279 pl 71 


* or Action 2 It ſeems agreed, Thar notwithſtanding the King have cone. Selk.“ 
uch an Intereſt in every penal Statute, that he may I proceed in a Suit 89. pl. 11. 


; 2 Ed. 4. 11. 
tought upon it by a Common Informer, aſter the Death, Relcaſe, or pl. z. ? 


Nonſuit of ſuch Informer, hanging tne Proſecution; and may allo totally 7 Co. 30 2. 


event any ſuch Suit, by firſt ® ſuing for the whole Penalty himſelf; ,Þ' Ce. sb. 


or may totally bar it by a Pardon or Releaſe n precedent to its Commence- ; Co. 48. b. 
went; yet if it be actually commenced before any Suit by the King, Noy 100. 


1 0 ing. 194. 
he Informer hath ſuch an Intereſt in the Patt of the Penalty aſſigned him g Bult. 261, 


Cro. 1 5 262. | 
Vie ek Moore 541. Cont. Cro. El. 138. pl. 13. 37 H. 6, 5. 4. 20 H. 2. . b. Bro. Aitaint, 130. 


a. 
©. 33. Hutt. 82. ® Crompt {41k 8. 4 Inſt. 194. 11 Co. 65 b. 66. a. Fitz. decies 
un ö pton Juriſdiction, 38.4 3 Inſt, 194. 1 5 
Un, J. Charter 21, Bro. Action Popular, 3, 4. 1 H. 7.3-pl. 2. 37 fl. 6. 4. 3 Iaſt. 194. 5 Ed- 4. 2,3- 


by 


any Exception to ſuch a Plea, That the Offence in the ſubſequent Pro- e i Ro. // 


: : - * . * 8 ' ö 
more than in the other. Alſo it ſeems, That an h Information or Bill 1 CEL 267. 


1 Noy 1co. 


15 Action ſued in good Faith ; and thereupon it is enacted, That if an Pen 
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Cre. b ins by the Statute, that the King can no à way diſcharge, or ſuſoes. 
3 119. Suit, as to b ſuch Part. Alſo ir ſeems Nt King can in 780 
f H. 7. 3. pl. bar the Suit of a Party grieved, nor proceed in it aſter the Death of the 
. Plaintiff, &c. Alſo, it ſeems agreed, d That a Conviction or Acquittal l. 
Hurt. 82. na fide in any Action or Information on a penal Statute, whether by the 
my N Farty grieved, or a Common Informer, or a Releaſe bons fide, from the 
3 Inſt. — Party grieved, or Common Informer, © after ſuch a Conviction, hath always 
fav. 23- been a good Bar of any ſubſequent Proſecution for the ſame Ofency, 
Moore 58. But for the better ſettling of theſe Matters, the Statute of 4 H 7. 10 
4 Pitz. decies Was made, by which it is recited, That it had been uſual for Offenders again 
ws A K penal Statutes, to cauſe Popular Actions to be commenced againſt them by Crvi 
pular, 4 7. Of the Plaintiffs, or elſe mhen ſuch Actions had been commenced againſt then, 
7 Cro. Jac. to delay the ſame, either by Non. appearance, or by Traverſe; and bane 
48 1 4 ing the ſame, to cauſe the lite Action Popular to be brought againſ them h 
3 Covin for the ſame Cauſe and Offence, and therein by Covin of the Plaintifi 1 
11 Co. 65. b. condemned, either by Confeſſion, feigned Trial, or Releaſe, which Condemndin 


. 4. pl. 7 Releaſe, ſo had Ly Colluſion and Covin, did uſe to bar the Plaintiff in th 


ey NN ſue with good Faith any AGion Popular, and the Defendant plead am Mama 
D. Recovery of Action Popular in Bar of the ſaid Action; or elſe, that he belt 
5 Ed. 4, 2,3. that Time harr d the Plaintiff in any ſuch Ackion Popular, that then ſuch Plain 
tiff, with good Faith, may averr, That ſuch Recovery or Bar were ly Covin; 
and if ſuch Collufion or Covin ſo averr'd, be lawfully found, ſuch Plaintiff fil 
recover, & and the Defendant condemncd of Covin or Colluſion, as af ſut, 
ſhall have two Tears Impriſonment, & c and that no Releaſe of any Commun Fifi 
to any ſuch Party, whether before or after any Aion Popular or Indictment f 
the ſame, had, or commenced or made, hanging the ſaid Aion, ſhall be ary 
wiſe available or effeFual to let or ſurceaſe the i id Action, Indiftment, Pri 
or Execution. Provided al ways, That no Plaintiff or Plaintiffs be recetu'd 1 
averr any Covin in any Action Popular, where the Point of the (ame Adin, i 
elſe the Covin or Collufion, have been once tried, or lawfully found with the 
* 4. 1 or Plaintiffs, or againſt them, by trial of twelve Men, and ut others 
wiſe, | 

f Pl. com. Sect. 65. It is f ſaid, That if a Recovery in a former Suit be pleace 
79, b. o. ed in Bar of any Popular Action, the Plaintiff may, by Reaſon of ibe 
expreſs Words of the Statute, averr, That ſuch Recovery was by Co 
Vin, without ſhewing wherein the Covin conſiſted ; but otherwile ſud 

a general Pleading would be vicious. 
As to the third Point, viz. What is a good General Iſſue, and where 
it may be pleaded ? I. ſhall obſerve the following Particulats; _ 
: Sea. 66. Firſt, That if the Defendant plead Nil debet to an Action 0 
9 Information qui tam, it is ſafeſt to ſay, That he owes 5 nothing 1 
167 b. the Informer, nor to the King; becauſe if he only plead, that he of 
"Hob, 337, nothing to the Informer, it may be objected, h That the whole Dec 
1 Vent. 122 tion is not anſwered, which makes a Demand for the King as well - 
i 3 Lev. 375. Informer : Yet perhaps it may be a good Anſwer i to ſuch Ob ys 
ste, That in the Plea, that he owes nothing to the Informer ; it is nec 
implied that he owes nothing to the King, and therefore needs not 
expreſſed. — - 
Se. 67, Secondly, That if there be more than one Defendant, * 
& 21 H. 6. 20, ought k not to plead jointly that they are not guilty, but lever, 
Fus decie: That neither they, nor any of them, are guilty, C. 


ta ntum 6. J. 
2 Rol. Abr. 8 


707. pl. 48. 
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Seck. 68. Thirdly, That where-cver the Breach of the Statute, where- 

on ſuch Suit is grounded, is, alledged only from a Matter in Pais, and 

not from Matter of Record, the Defendant * may plead, that he owes :,, 1; 1 4 

nothing, or that he is not guilty, & c. but if it be alledged from a Mat- pl. 20. 

tet of Record, ſuch a Plea is not good; becauſe a Record is not triable 1% Ibes 

by the Country, but only by itſelf, 90 | | „ Vide 40 fe. 
Se. 69, Fourthly, That if the Defendant be within the Benefit of any 14 par. 4. 

proviſo of a penal Statute, he might, according to ſome, always give it | 

in b Evidence on the General. Iſſue, in a Suit on ſuch Statute: But if b + Bot: Abo 

he have Matter in his Diſcharge depending on a ſubſequent Statute, it 68;. p. 10 

hath been holden. © (even ſince the Statute of 21 Fac. 1. 4.) That he muſt 2: 

plead it ſpecially, and cannot give it in Evidence. But this ſeems con- e Rof - 

trary to the expreſs Purview of the ſaid Statute ; by which it is enacted, 68;. pl. 13. 

| That if any Suit ſhall be brought againſt any Perſon for any Offence againſt any 

penal Lam, either by, or on the Behalf of the King, or by any other, or on the 

B. hf of the King, and any other, it ſhall be lawful for ſuch Defendant, to 

E plead the General Iſſue, that he is not guilty, or that he owes nothing, and to 

W give ſuch ſpecial Harter in Evidence to the Fury that ſhall try the ſame, which 

Matter being pleaded, had been ſufficient in Law to have diſcharged the ſaid De- 

| findant againſt the ſaid Suit, and the ſaid Matter ſhall be then as available, to all 

| [ntents and Lu poſes, as if had been ſufficiently pleaded in Bar. = 

Seck. 70. Allo it is enacted by the ſame Statute, Par. 2. That if the 

| Defendant to any Suit, commenced by, or on the Behalf of the King, or any other, 

| for any Offence againſt any penal Statute, plead, That be ometh nothing, or, that 

| he is not guilty, and the Plaintiff or Informer, upon Evidence to the Fury, ſhall 

| not prove the Offence laid in the ſaid Suit, and that the ſame Offence was commit- 

wy the ſame County in which it is laid, the Defendant ſhall be found Not 

| evily. 1 e es he. 
Sect. 71. It is provided by the laſt Paragraph of the ſaid Statute, 

That no Clanſe thereof ſhall extend to any Suit on any Law againſt Popiſh Recu- 

bas, &c. or againſt Champerty, & c. or concerning d:frauding the King of his 

E Cuſtoms, &c. or the tranſporting of Gold, or Silver, or Munition, &c. or Wool, 

8 ” Leather, but that ſuch Offence may be laid in any County, at the Pleaſure of the 

| Iiformer. But Quere, It the laſt Words of this Proviſo, viz. but that 

| ſuch Offence may be laid in any County, do not reſtrain the Exception inten- 
ded by it to that Part of the Statute only which relates to the laying the 

fence ia the proper County 2 For if ſo, the Defendant in a Suit on the 

Laws mentioned in it, may give the ſpecial Matter in Evidence on the 

General Iſſue, as well as in a Suit on any other penal Statue. 6 Co 20. 4; 

| Sea. 71. As to the twelfth Particular, viz. By whom the Replica- Vide Co. 

tion is to be made in ſuch an Information or Action: It ſeems agreed, 1c, 3 1 

That regularly a Replication ta a Special Plea to an Information in the pl. 127 

Courts of Weſtminſter-Hall, ſhall be made by the Attorney General only, . 8 3 

| Who, in Reſpect of the King's Intereſt in the Suit, is preſumed to be molt 1% 

OPE to be conſulted concerning it; and by the ſame Reaſon it * ſeems that Co. Ent 365, 

uch Replication in a Suit before Juſtices of Aſſize, ſhall be made by the . 
erk of the Aſſizes only. Alſo it is ſaid, 8 That the Replication to a- * 

cneral Iſſue in an Information qui tam in the Courts of King's Bench or Ra. Ent 419, 

kü. degver, may be made in the Name of the Attorney General only, by ? vide Cro. 

N Ulage of thoſe Courts. But in maſt of the h Precedents I can find Jac. 502: 
Actions qui tam, the Replication is made by the Plaintiff only. Alſo * * 15 

8 nd a Demurter by the Informer only to a Plea in Bar to an i Informa- b 163, . b. 

yn 1% tam, without any mention of the Attorney General. And if the 165, b. 660. 
torney General, G. ſhall abſolutely refuſe to make a Replication to 0%, Fats. 

| b 


any 371. a. 


Vide ſupra 
Seck. 50. 
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Vide ſupra, any Plea to an Information, furely the Informer may be = admitted 10 
1 make it himſelf; for otherwiſe it would be in the Power of the Attorney 
8 &c. by refuſing to make a Replication, wholly to defeat the 
Seck. 73. As to the thirteenth Particular, viz. In what Manner the 
Croc, Iſſue is to be joined in ſuch an Information or Action, and where it ſhal 
6 337. be tried: It hath been laid down b as a ſettled Rule, That where the 
Vide Coke's King is to have no Part of the Thing 'demanded in an Action on a penal 
_ 5 — Statute, but only a Fine or Amercement, there is no neceſſity either in 
348, b. 350. b. the joining of the Iſſue or birt” (11 to ufe the Words qui tam pro Dy. 
FF Ie mino Rege, G c. but that it is ſufficient ſimply to Name the Party, as in 
Actions at Common Law; for the King ſeems to have little more li- 
tereſt in ſuch Suits than in Actions at Law. Vet where-eyer the Plöintig 
© Ra. Ent. may declare tam pro Domino Rege quam pro ſcipſo, it ſecms, © That it can 
28 427-2. be no Fault to uſe thoſe Words as well in the joining of the iſſue, cc 
b. jn the beginning of the Suit. And if the King be to have Part of the 
4 x Vent. Penalty Tentaded” it hath been d adjudged to be a fatal Fault, and not 
: Kcb. 788. amendable after Verdict, not to mention that the Plaintiff ſues taw jy 
Vide ſupra, Domino Rege quam pro ſcipſo, in the joining of the Iſſue. But Quere; far 
Se. 17, 20. there are many © Precedents where the Iſſues in ſuch Actions have not 
Wer ,, mentioned the Plaintiff, as ſuing for the King; but have ſimply named 
b. 165,b.166. him by his Proper Name, as in other Actions. And where he is er- 
5 * preſſy named in the Declaration, as ſuing for the King as well as for hin 
Seck. 17,20, felf, Why it ſhould be intended that he ſues otherwiſe in the Progreſs of 
the Adion+: ooo — 
Sec. 74. As to the Place where ſuch Iſſues ſhall be tried, it is en- 
acted by 18 El. 5. That no Jury ſhall be compelled to appear in any of tht 
Queen's Courts at Weſtminſter, for the Trial of any Iſſue in any Suit (by 1 
f See the three Common f Informer) upon any penal Law, for any Offence committed abovt 
Lf Sefiont of thirty Miles from the City of Weſtminſter ; except in Caſe where the Attorm 
and the 224, General for the Time being, for ſome reaſonable Canſe in that Behalf to be ſhentd, 
| 47:b and 49:h" ſhall require the ſame to be tried at the Bar, in any of th: Courts of the Que, 
ehis 4. Majeſty, her Heirs or Succeſſors, at Weſtminſter aforeſaid : Which N. 
hall be noted on the Backſige of the Writ of Diſtringas therenpon awarded, f 
the End the Sheriff, or his Bailiff, may, and ſhall fignify tht ſame to the Ju) 
that are in ſuch Caſe impanelled. go 4 
Seck. 75. As to the fourteenth Particular, viz. Where a Verdic 
may be found as to Part againſt the Informer, and as to Part for __ 
22 Rol. Abr. It ſeems, 8 That regularly, if an Offence againſt a Statute be of 75 ; 
727 Pl. 45; Nature that it may de committed by a ſingfe Perſon, without the a 
| +4 760% n currence of any other, and ſeveral Perſons be jointly charged in one a 
Lane 19,59, formation, for one Act done by them all againſt ſuch Statute, _ 
8 them only may, he found guilty, and the reſt acquitted; becauſe, t f he 
Words of the Information ſeem to import a joint Charge __ ni 
Defendants, yet in Judgment of Law each of them is charged e — 
own Offence, which cannot but be ſeveral, wherher the Act, in t G 1 
wWhbereof it conſiſted, were done by one or more; and according') 
„Supi SeQ, Iſſue mult be, that h neither they, nor any of them, are 7, 1 
- the like Reaſons, if one be informed againſt for having offende wy * 
a Statute for more Times, or in a higher Degree than can be wy þ 
| for not coming to Church during the Space of ten n igel 
; Rol. Abr. can be proved to have been abſent but eight Months, C. or — ro 56 
707. pl. 48. ſing 1000 Quarters of Wheat, where the Evidence amounts 47 
Lane 59, 69. he may be found guilty ſo far as the Evidence goes, and Not 5 


4 
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e Reſidue j for ſuck Oftences ure not in the Nutote of entire Contracts —_ 
which:regularly muſt ba fully proved in the ſame Manner as they are al- * 
ledged; but are in the Nature of Treſpaſſes, which it is ſufficient to „ i 
nove ſor any Part." But if the Oflence againſt a. Statute conſiſt in ma- | | 
king a Contract contrary to the Purview of it; as in the Caſe of Ulury,, ' S 1 
lit is 4 (aids That if it be alledged as having been made by two, ir muſt Lone 19, i 
te ſo proved likewiſe, bechuſe it is a Rule of Law, That if Contracts be 1 
[not proved as they are did, they ſhall not be taken to be rhe ſame. | 1 
Sec. 76. As to the fifteenth Particular, ©iz. What judgment on ſuch _ - [1 
an information or Action. is good? It bath been adjudged, That whore a 
statute (as that of Recuſancy. for inſtance) ordains that the Offender 
ſhall forfeir ſuch a Sum, and that the Sum 4o forfeited ſhall be divided 
into three Parts; whereof one Third ſhall go to the King, and one to 
the Informer, and the other to the Poor, &c. and that if the Offender do 
not pay, &c. within ſuch a Time, that he. hall. be committed, Oc. the 
Judgment on an Information qui tam on ſuck Statute may be general. 
that the b King ande[nformer ſhall recover the whole © Sum, without ma- And. 139, 
king any mention how it ſhall be diſtributed, or chat che Party all be Vide Style 
committed d for Non-Payment, &c. But on ſuch an Information if the Rep. 329, 
judgment for the Recovery of the Forfeiture be given wholly for the In- % l. Ab, 
former, without any mention of the King, it hath. been holden, © That 102 Lett. K. 
it is totally erroneous. Yet it hath been adjudged, That if on an n+ Vide 2 Keb. 
| formation i tam, whetein, as it is laid, the Informer hath no Right to 4 P and. 739 
any Part, but the King ought to have the Whole, Judgment be given 140. x 
| that the Defendant ſhall forfeit the Sum mentioned by the Statute, and © 15 Rep. 
that the King thall have one Moiety, and the Informer the other, ſuch I Aud. 128, 
Judgment is erroneous f anly as to the latter Part, wherein it awards to 129, 130. 
whom the Penalty ſhall go; but fhall ſtand for the Clauſe concerning the : 
Forfeiture, which ſufficiently entitles the King to the Whole. And it 
| hath been adjudged, & That if there be no Clauſe at all concerning the, Dominus 
foreiture in a Conviltion on a penal Statute, but only a Judgment (nod Rex wſas 
Convictus eſt, it is ſufficient, for the Forfeiture is implied, | Howkins 
Sed. 77. As to the ſixteenth Particular, vis. Whether the Penalty . 3. cer. 
| of a penal Statute, may be compounded or granted over? It is enacted | 
by 18 El. 5. That no Informer, or Plaintiff, ſhall, or may compound or agree 
am Perſon or Perſons, that ſhall offend, or ſhall be ſurmiſed to offend againſt 
an) penal Statute, for an Offence committed or pretended to be committed; tut 
after Anſwer made in Court unto the Infurmation or Suit in that Behalf exhi- 
bited, or proſecuted; Nor after Anſwer, but by the Order or Conſent of the Court 
in which the ſame Information or Suit ſball be . depending ; on Pain that who- 
ſever ſhall Fend, in making of Compoſition, or other Miſdemeanor, contrary to the 
true Intent and Meaning of this Statute, or ſhall by Colour or Pretence of Proceſs, 
ee Proceſs, upon Colour or Pretence of any Matter of Offence againſt any pe- 

# 5 make any Compoſition, or take any Money, Reward, or Promiſe of Re- 

* , for bimſelf, or to the Uſe of any other, without Order or Conſent of ſome of 

| p = 34h Courts at Weſtminſter, and ſhall be thereof convict, ſhall ſtand on 
N J 8 4d for ever be diſabled to purſue, or be Plaintiff or Informer 

aro 2 - 

fities Perry ms por any Statute Popular or Pend ; and (hall alſo for 

deck. 78. It ſeems h clear, both from the Preamble and the whole n 5 che hne 


Tenor of the Statute, that it extends only to Suits by Common Infor- 4% Secfionr of 


| tae 
ts, and not to thoſe by a Party grieved, 5 
Seck. ,1th,ond 49th 

Sections of this 
Chapter. 
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Hutt. 35. Seck. 78. But it hath been holden, That it extends as well to fv. 
ſequent penal Statutes, as to thoſe which were in being when it wx 

x Keb. 106. made. PAnd alſo that it extends to the compounding of Suits commenced 
pl. 42. in Courts which have no Juriſdiction, as much as if they had A juiil. 
* diction. J%(üͤͥͤ ⁵ ⁵ ⁵ ᷣ⁵! Eero Pia of end 
Seck. 79. It is enacted and declared by 21 Jr. 1. 3. (which, as to theſ 
Matters, appears both by the Preamble, and Body of the Statute, and 

<7 co. 36,37. many former © Reſolutions, to be made in Affirmance of the Common 
Moore 763. Law) That all Commiſſions, Grants, Licences, Charters, and Letters pate 
12 a. 196%, made or to be made 10 any Perſon or Perſons," Bodies politick ar Corporate wha: 
1879. foever, of Power, Liberty, or Faculty, to diſpenſe with any otbers, or to give Li 
mg _ * cence or Toleration, to do, uſe, or exerciſe any Thing againſt the Tenonr or Fu. 
— 3 port of am Law or Statute, or to give or make any Warrant for am ſuch Dies 
ſation, Licence, or Toleration to be had or made, or to agree, or compound nil 

any others for any Penalty or Forfeitures limited Ly any Statate, er of am Grant 


or Promiſe of the Benefit, Profit, or Commodity of any Forfeiture, Penalty, « cooks 
"BY = Is pre 
Sum of Money, that is or ſhall be due by any Statute, before Judgment ibereipn b 
had, and all ' Proclamations, » &c. any way tending to the furthering of the ſum, 
are altogether contrary to the Laws of this Realm, and ſhall be utterly void, Ke, | 
And it is farther enacted, That all ſuch Commiſſions, &c. ſhall be examint, oy 
heard, tried and determined by, and according to the Common Laws of this Ream, 
and not otherwiſe. 4 581 VVFFPFC 9 8 TO es | | An 
Sect. 80. But is provided, That this Ai ſhall not extend to am . out 
rant or Privy Seal, made or directed by the King to the Juſtices of either Bench, p 10 
or the Exchequer, or of Aſſſe. or of Oyer and Terminer and Gaol. Delivery, 
or Peace, or other Juſtices for the Time being, having Power to hear and dur. 
mine Offences done againſt any penal Statute, to compound for the Forfeitures if in 
any penal Statutes, depending in Suit and Queſtion before them, or any of thes 
reſpettively, after Plea pleaded by the Defendant. © an 
23 laſt. 118. Sed. 80. It is ſaid by Sir 4 Edward Coke, Thar ſuch Juſtices, by ſuch 
| Warrant, ec. can make ſuch Compoſition for the Uſe of the King only; 
However it ſeems, That by 18 EI. they may give Leave to an informer: fic 
* Vide ſupra, to © compound with a Defendant after Plea pleaded. 
| Sece.64,65,66. Seck. 82. Alſo it is provided, That the ſaid AB ſhall not extend io a 
Grants, Letters Patents, or Commiſſion heretofore granted, of, for, or concerning 
| the licenſing of the keeping of any Tavern or Taverns, or ſelling, ultering 0 py 
tailing of Wines to be drunk, or ſpent in the Manſion- Houſe or uſes, af 40 
Place, in the Tenure or Occupation of the Party or Parties, ſo ſelling or Wins 
the ſame; or for or concerning the making of any Compoſitions for ſuc „Licence. Se 
ſo as the Benefit of ſuch Compeſitions be reſerved and applied, io and fo th 15 awar 
of his Majeſty, his Heirs or Succeſſors, and not to the private Uſe of any ui whic 
Perſon or Perſons, OO | Proc 
| | 
apret 
aWar 
5 - 
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CHAP. XXVII. 
Of Proceſs. 


\ ND now I am come to ſuch Proceſs as is to be awarded upon an 

Appeal, Indictment, or Information; for the better underſtanding 
the Nature whereof, (having premiſed that it ſeems plain, from the Na»  _ 
ture of the Thing, that there can be a no need of it Where the Defendant *Lamb. B. 4. 


is preſent in Court, but only where he is abſent,) I ſhall conſider it, Dale. Ch.132, 
| Cromp. 150.4. 


1. In General; without any particular Regard to Proceſs of Out- 
_ T_T . . . 
2. In Particular; with Regard to ſuch Proceſs only. 


And Full, 1 wall examine the Nature of ſuch Proceſs in general, wich- 
| - any particular Regard to Proceſs of Outlawry, under the following 
| Particulars ; 1 5 


1. Where it is well awarded into a County diſſerent from that where- 
in the Court ſits from which it is awarded. „ 

2. What kind of Proceſs ſhall iſſue on an Indictment, Appeal, 
and Information. 1 

3. In what Manner it is to be executed. 5 
4. What is required by Statute, in Relation to Proceſs on Informa- 
tions. | 
J. What is the proper Proceſs on a Default. 

6. What after a Removal by Certiorari. e 

7. Where it ſhall be faid to be diſcontinued, or miſcontinued, or 
put without Day. 5 eee 5 

8. How far an Error in Proceſs is fatal. 


Keef. 1. As to the firſt Particular, viz. Where ſuch Proceſs is well 
awarded into a County different from that wherein the Court ſits from 
which it is awarded: It ſeems b to be a good general Rule, That no » 19 AG. pl 
| *rocels without Writ can be well awarded on any Indictment, or Appeal, if Barr 
. om any Court, out of the County wherein it ſits: But it ſeems % n. 
agrecd, © That ſuch Proceſs by Writ may, by the Common Law, be well Bro. Jurif. | 
* into any County of England, either by the Court of King's Vid. Pitz. 
1 5 or by Juſtices of Eyre, upon an Indictment, G. before them. ame, 446. 
EN is clear, That Juſtices of Ojer and Terminer have the ſame Power, 1 
1 ation to Perſons indicted or appealed before them of Felony, by Force of vide 5; - aj 
- wh 11. whereby it is recited, That in Times paſt ſome Perſons appealed Ch. 24. Sed. 
. 4 iced of divers Felonies in one County, or outlawed in the ſame County, 
h awelling, or received in another County, whereby ſuch felonious Perſons 
ed and outlawed, had been encouraged in their Miſchief, becauſe they mig ht 


Ceee 10. 
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wot be attached in another County ; and thereupon it is enacted, 7, 2 


Che 


aſſigned to hear and determine ſuch Felonies, ſhall direct their Hi | ri 

Connties of England, where need ſhall be * 5 ſuch Perſons dd — 1 

Sect. 2. It is obſervable, That the Miſchicf complained of in theb 0 7 a 

amble of this Statute relates as well to Perſons appealed, as to thoſe 1 # 10 

are indicted; and therefore it ſeems reaſonable to conſtrue them 4000 : "— & 

be within the Meaning of the Purview, tho' they/be not within the F 1 

ter of it, which extends only to Perſons indicted. 9 1 * 

8 4 It ſeems queſtionable, Whether Juſtices of Peace, being al can be 

Juſtice, 149. ſigned by their Commiſſion to hear and determine Felonies, are as yel And il 
1 within the Meaning as Letter of this Statute ? For, as on the one Sidel 4 

Ch. s. may be argued, That this being a remedial Law, ought to receive as f. ; d g 
b Vide ſupra, vourable and large an Interpretation as the Words will admit; ſo on th oy 
= Sc. other Side it may be ſaid, That the Preamble of the Statute making der th 

mention as well of Perſons appealed, as of thoſe who are indicted, cu. be (uf 

not be thought to have any manner of Regard to Juſtices of the Peac, an * 

before whom no Appeal lies; and nothing can be more reaſonable tha ſome 1 

co conſtrue one Part of a Statute by another. 5 and e 

Seck. 4, But by 22 H. 8. 5. Par. 5. Juſtices of Peace of the Shire, de. fem | 

wherein any decayed Bridge ſhall be, &c. ſhall make Proceſs into every Vin chan | 

within this Realm, againſt any Perſons who ought to amend ſuch Bridge, lein ditm 

Po before them to be decayed, &c. Allo they have the like Power by BM the C 

„other Statutes in many other Caſes, for which, not being ſo proper far the * 
Jalierb rg, this Treatiſe, I ſhall refer the Reader to the © Authors which more pa WW ladie 
152.  - Cicularly treat of the Office of a Fuſtice of Peace. 555 That 
Lab, B. 4. As to the ſecond Particular, viz. What Kind of Proceſs ſhall iſſue on WM than 
Ch. 8. an Appeal, Indictment, and Information; I ſhall endeavour to ſhew, | Sel 
; ment 

Firſt, Where ſuch Proceſs ought to have the Clauſe of Non owittas. whic| 

Secondly, Tn whoſe Name, and under what Teſte, it is to be made. | That 

Thirdly, What is the proper Proceſs on Indictments for Crimes of an Party 


Inferior Nature, 
Fourth, What is the proper Proceſs on Informations. als 
 Fifihly, What is the proper Proceſs on Appeals, and on Indift- 
ments of Treaſon, Felony and Mayhem. | ue? 
Sixthly, How many Days there ought to be between the 7eſte and Re 


turn of fach Proceſs. Se 

as! 

SefF. 5. As to the firſt Point, viz. Where ſuch Proceſs ought to he , infin 

the Clauſe of Non omittas - It is laid d down in ſome Books as a general | Force 

|  Rute, That in every Suit, ro which the King is a Party, the Proceb BW ret 

a Crompton's ought to have the Clauſe, Non omittas propter aliquam libertatem, „ 10 
Juſt. 149. b. Seck. 6. Bur I do not find this Rule obſerved as to all Kinds of S _ $: 
8 B. 4. by the King, in the beſt Precedents ; for tho the ſaid Clauſe is wel, mine 
Dalt.Ch, 132. tioned in every Award of Proceſs on © Indictments (except only , one) Facic 
41 Aſs. 17. andeven on s Informations qui tam, in Coke's Entries; yet it is omitted in perk 
prog 166 all the Awards of Proceſs I can find on Informations of h Intruſion n wire, 
102. the King's Lands, or of i Trover and Converſion of his Goods; and Je or a 
bits. Prerog theſe are at leaſt as much, if not more properly, the Suits of the King) ot P. 
Vige hn. than the former. = 
ect. 17. | | | 

© Coke”s Ent from 352, fo 363. Co. Ent. 358. b. s Co. Ent. 365, 2, 366, a, 367, a, 368, a Þ Co. Entt- nag 


372,4. 376, a. 379, 8. 381, ® 387. b. 1 Co. 16, 17, i Coke's Entr. 390. b. 
3 Ws $i, 
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5:8. 7. As to the ſecond Point, 2g. In whoſe Name, and under 


8. 24. Par. 3. That all manner of Proceſs upon Indict ment: of T1 reaſon, Felony, *** 
o Treſpaſs to be made in every County-Palatine, and other Liberty, ſhall be made 
only in the Name 0 the King 3, aud that every Perſon having ſuch County-Pala- 
tine, or any other ſuch Liberty, to make Proceſs, &c. ſhall make the Teſte in the 
Name of the Perſon that hath ſuch County: Palatine, ; c. 1 
Sed. 8. And as to Proceſs on Iadictments in any other Courts, there B. 4, Ch. 8. 
can be no b Doubt bur that it ought alſo to be in the Name of the King: Dalt Juſt. 
And if it iſſue from the Court of King's Bench, it ſeems © clear, That 8 
it ought to be under.” the Teſte of the Chief Juſtice, or of the Senior Law, 436. 
judge of the Court, if there be no Chief Juſtice ; and if it iſſue from any 0. Ca. 393. 
other Court, there ſeems to be the ſame Reaſon that it ought to be un- 7 5 14. 
der the Teſte of the firſt in the Commiſſion; and that ſuch a Teſte will $eeDalr. Juſt. 
be ſufficient. It is holden indeed by d Lambard, That every Proceſs on Cc. '3*: 
an ladictment before Juſtices of Peace, ought to be under the Teſte of 5 
| ſome two Juſtices: But there are Precedents to the contrary in © Crompton; Ses the print. 
and even in f Lambard, Neither do the 8 Authorities cited by Lambard © 2 
ſeem to come up fully to his Point; for they ſeem to amount to no more bi, kirenarcba. 
than this, That one Juſtice of the Peace cannot award Proceſs on an In- 5 Peace, 
dictment, but that two of them at the leaſt muſt do it, and that fitting Vid! 45 
the Court in the Seſſions: And indeed it ſeems plainly to appear, from g. bd. 
the * Commiſſion itſelf, That one Juſtice has no Authority either to take an ger. 151. 
Indictment, or to proceed upon it: But I do not (ee the Conſequence, vide ſupra, 
| That becauſe an Indictment cannot be taken, nor proceeded upon, by leſs Ch. S. Set. 
| than two, therefore the Proceſs cannot be teſted by leſs than two. Det. Ch. 132. 
Sect. 9. As to the third Point, viz. What is the proper Proceſs on Indict- Crompt. 
| ment or Crimes of an inferior Nature. It ſeems clear, both from the h Books 1 b. dh 
| which ſpeak of this Matter, and the conſtant Courſe of i Precedents, Lamb. B. 4. 
That a Venire Facias (which is but in Nature of a Summons to cauſe the Ch. 8. 
| Party to appear) is a proper Proceſs to be firſt awarded on an Indict- 28 A 
ment for any Crime (whether againſt the Common Law, or Statute) under 32 H 6. 10. b. 
be Degree of Treaſon, Felony, or k Maihem, except in ſuch Caſes where- * _ 
in other | Proceſs is directed by ſome Statute. Alſo ſuch a Venire ſeems l 
to be the firſt proper Proceſs on an ® Information in the Crown - Office, 363-2. | 
for a Debt claimed by the King, as having been forfeited by a felo de ſe. 9 N l 
Seck. 10. If it appear by the n Return to ſuch Venire, that the Party 1 Vide ſupra, 
| has Lands in the County whereby he may be diſtrained, the 9 Diſtreſs Cb. 23. Sec. 
infinite ſhall be awarded from Time to Time, till he do appear, and by Ra. Eat. 2675 
| force hereof he ſhall p forfeit on every Default ſo much as the Sheriff ſhall pl. 11 
urn upon him in Iſſues. But if a Nihil be returned on ſuch a Venire, a in Saund, 
| 1 Capias, alias and pluries, ſhall iſſue, &c. | n Crompr. 
Sek. 11. It is ſaid in Fitzherbert's? Abridgment, That in Oyer and Ter- 75% 15. 
nner, if the Party at the firſ® Day make Default, a Man may have a Venire ,*C g. a 
as, or 4 Pone per vadios, &c. at his Election; the Meaning whereof Dale. Juſt. 
peraps may be this, That if the Defendant, being ſummoned on the Ve- Ag 
1 h bh not appear, the Proſecutor may either take out a ſecond Venire, Ch 14 18. 
ae Þ Pone per vadios, & c. But I cannot * find any expreſs Authority, Pcs gas 
recedent, to juſtify the making either a Pone per vadios, Gc. or a Ca- _ — 
Dilton's Sheriff, Ch. 78. Dale IH _—_ ' 1 453 3 
b g. 6. Crompr, 150, 151. Piet. Tabl. 232, Dale. Jud. Ch 53. 4 f. G 4: Boch of 
i. 29 Ed. 4. A1 188, Vide Finch of Law. 35 2. *© Vide ſupra, Sec. 9, 10. Fitz. Pro. 213. Tref. 


pias, 


what Teſte ſuch Proceſs js to be made. It is expreſly * enacted by 27 H. Vide 4 Inf 


»” Vide Lamb. 
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2.84. 


plas, the firſt Proceſs on any Indiftment undet the Degree! of Maihen 
or Felony, &c. except only where ſuch Proceſs is expreſly given by fon 
Statute. PF . Re 


* Coke's Ent. on Informations: It ſeems, That a * wo againſt a * Commoner 
57% . b Diſtringas againſt a Peer, are the fir 


79, a. 381.4+ 
7 Co 16, b. 


8 0 b 


200. Ent. 390. Of the Informer, were by the Common Law proper Proceſſes on all I 
b formations qui tam on Popular Statutes. And ſo was a © Summons in al 
Originals in Debt on ſuch Statures, in the ſame Manner as in an Adin 
of Debt at * Common Law; and an 8 Attachment, or Poxe per vadiu, Gt, 


_ * Coke's Ent. 
365, 3. 366, a, 
367, a. 368. 

4 Co. Ent. 


379, b. 37 1, b. 


e Co. Entr. 
158, a. 164, b. 
166. a. | 
Ro. Entr. 599. 
. 

f Finch of 


b Co. Entr. 
43, b. 44+ pl. 
3. 46, a. 348, 
2. 349, . 350, 
a. 351. a. 


Ra. Ent. 406. | 


2. b. 


n Finch of 


Law, 35s. 

: Vide Ch. 
26. Se & 31 
to Se &. 38. 
* Sec Finch 


3527355. 

11 Rol. Abr. 
463, pl. 11. 
780. pl. 6 793, 
pl. 4. the ſame 


Ciaſe. 


Palm. 449. 

1 Keb. 159, 
pl. 109. 

2 Rol. Abr. 
277. D. 

m Vide Salk 
174. pl. 15 
1.3 Mod 265. 
9 Co. Ent. 
Fo. pl. r. 

Fitz. Exigent 

2 


246. 351. 
Ra. Eutr 45. 
pl. 1. there i- 
a ''recedent 
f- emirgly con- 


Irary. 


134, b. 
Salk. 174 pl 
, 


r Lev. 61 
9 Co. 118 b. 


for an Intruſion on the King's Lands, or for a © 'Trover and Converſy 
v Co. Entr. of his Goods: And either an * Attachment or d Sub pæna, at the EleQion 


menced, ſued or proſecuted, by Force of, or according to the Purport of the ſid 48, 
| Law, 352. be had and awarded, to all Intents and Purpoſes, as in an Action of Treſpaſs Vi 


Criminal Information, firſt, ro award a Subpena z and after the Retum 


Defendants are informed againſt in their private Capacity, anda m Diſtin 
of Law, 345, C4, Where they are ſued as a Corporation aggregate. 


FinchofLaw, ceſs is to be executed: It is laid down as a 4 general Rule, That wor 
ever the King is a Party to the Suit, (as he certainly is to all eure 
and Indictments) the Proceſs ought to be executed by the Sheri Age 
ſelf, and not by the Bailiff of any Franchiſe, r whether it have the 
Non omittas, y 8 
Co Litt. chiſe, or in the County at large; for the King's Prerogarive 5 
preferred to any Franchiſe : But it is ſaid, © Thar this is to be in 
only where in the Grant of the Franchiſe, no mention is made o 
to which the King is a Party. 


* Dalr. Ch. 132. Bro. Franchiſe, 18. 141 Aſs, 17. Bro, Proceſs, 102. Fitz Prerog- 11s 


Of Proceſs. Boch Il 


Felt. 12. As to the fourth Point; viz. What is the proper Proceſ 


» and 
proper Proceſſes on an Informarg 


in other Actions on ſuch Statutes, in the ſame Manner as in Aions up 
on the Caſe, and in Actions of Treſpaſs ath Common Law, 

Seck. 13. And it is enaded by 21 Fac. 1. 4. By which all Popula 
Suits on penal Starutes are reſtrained to their proper Counties, x; i 
ſhewn at Large in the precedent i Chapter of Informations, 7hat the li 
Proceſs in every Popular Action, Bill, Plaint, Information, or Suit, io be m 


& Armis at the Common Law. And k conſequently the Proceſs in all ſuch 
Suits muſt now be by Attachment or Pone per vadies, &c. and after by 
Diſtreſs infinite, where by the Return, the Party appears to be ſufficient, 
| otherwiſe by Capias. | ts 5 

Sect. 14. It is as I take it, the uſual Practice of the Crown: Office, on 


thereof, if no Appearance be entred in four Days, and an Affidavit be made 
of the Service of the Sulpæna, to make out a Capias of Courſe, wherethe 


Seer, 15. As to the fifth Point, viz. What is the proper Proceſs on 
Appeals, and on Indictments of Treaſon, Felony and Maihem : It ſeens 
certain, That a Capias is the firſt Proceſs in all Indictments of u Trealon 
or Felony, and in all Appeals, whether of Maihem or Felony; fron 
whence it ſeems reaſonable to conclude, That it ought allo to be the fut 
Proceſs in an Indictment of Maihem, as well as of Felony or Treaſon, 

Sect. 16. As to the ſixth Point, viz. How many Days there mult be 
between the Teſte and Return of all ſuch Proceſs: It ſeems agreed, Thit 
there ought to be at leaſt fiſteen Days between the Teſte and Return of eye 
ry Proceſs awarded from the King's Bench into any P Foreign County: 
But that this is not required in Proceſs awarded into the ſame Count 
where in the Court ſits. 1 is | 

See. 17. As to the third Particular, viz. It what Manner ſuch Ftv 


7c. or not, and whether the Defendant be within 2 Fran 
f Caules 


ſ Bro. Preros: 


109. Franch, 31. Sell. 


3 


| hap. 27. | Of Proc eſs ; 285 
| Se. 18. As to the fourth Particular, viz. What is required by Sta- 
tute in Relation to Proceſs on Informations: It is enacted by 4 & 5 Wil. 


& M. 18. That no Proceſs ſhall iſſue on any Information to be exhibit- 
led by the Maſter of the Crown-Office, till the Proſecutor have given ſuch 


id a2 Recognizance as by the ſaid Act is directed. Alſo it is enacted by * Vide ſuprs, 
tion 18 El, 5. That Þ no Proceſs ſhall iſſue on any Information on à penal 7 e 
fon Srature, till a ſpecial Note be made of the Time when ſuch Information * Vide fuprs, 
tion was exhibited, &c. Bur theſe Matters having been already handled in Ch. 26. Sect. 
I the Chapter of Informations, in the Places cited in the Margin, I ſhall re- = 8 ö 
al fer the Reader thither, for the fuller Conſideration of them. 75 f 

Lion Seck. 19. As to the fifth Particular, viz, What is the proper Proceſs II. P. C211 
0 upon a Default: It ſeems, That if a Defendant appear to an e Indictment * 16 Af. pl. 


or 4 Appeal of Felony, and afterwards, before iſſue joined, make an 3 AT ol.51 


Eſcape, Whether from his © Bail, or from an aQual * Priſon, the Com- «© 16AM pl 13. 
mon Capias, alias and pluries, &c. ſhall be awarded againſt him, unleſs there Fitz Exigenr 
had been an Exigent before, in which Caſe a new 8 Exigent ſhall be im. gy, f . 

| mediately awarded. And if a Defendant, againſt whom no Exigent made » Query, 
had been before awarded, make ſuch Default after Iſſue joined, and an n e 
Inqueſt awarded to try it, it ſeems ł that a Capias, Cc. ſhall be awarded 26 Af pl. 
again him ad audiendum juratam, &c. and, as I take it, the ſame Day on 51 


uch | which the Capias is returnable, ſhall be given to the Inqueſt, (for it ſeems . Ne 
h © 2preed, That che Inqueſt ſhall never be taken by Default in the Caſe Bio. Proceſs, | 


. 
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of Felony, as it may for an inferior Crime.) Bur in ſuch Caſe, if the % % b 


contrary. , 


| Exigent had before been awarded, ir ® ſeems, That a new Exigent in hs p C. 70 
the Common Form ſhall be awarded; and that thereby both the Iſſue Lett. E. F. 
and Inqueſt are without Day. And it is ſaid in ſome | Books, That ſuch Ws OY art 
| Exigent ſhall be Ad audiendum judicium: Bur this ſcems queſtionable ; Fitz Exigent 
| ſince it ſeems to be m agreed, Thar the Defendant may fave himſelf ph 0 
| from Judgment by a Render at any I ime betore che Rerurn of the Exi „5 . 


gent. S. F. G. 70. 


>” I an, 
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0n $8. x0, tris fad n by Sir Mathew Hale, That the Defendant in Een eee 
0 | ſuch Caſe appearing on the Exigent, ſhall plead 4e novo, becauſe the II- 10. : 


& luc and Inqueſt are ſine die by the Award of the Exigent; but this ſeems Coro 173. 
to be made a Query by ® Staundforde, and the P Authorities u hereon it tho Bev wipe 
| ſeems to be chictly founded, are very obſcure 3 and as it ſeems may well 16 Aff pl.13. 
| be underſtood in this 4 Senſe, That the Court may cauſe the ſame Inqueſt B. Appeal, 

| to come to try the ſame Iſſue, which (according to r Brouk) gho' it be i{5aTpl.r. 


put without Day by the Exigent, is not waived by it, unleſs the Defen- S. P C. 70 


bf | dant fail to render himſelf before the Return of it. | HP C 1 F: 
/ dect. 21. Before 1 proceed to the ſixth Particular, viz. What is the Bro. waiver 


proper Proceſs to be awarded after a Removal by Certiorari, it may not de choles, 39. 
| Fitz. Exigent 


be improper to premiſe ſome Things concerning the Nature of a Certiora- 10. 


0 71 3 a8, Coro. 196. 
4 ] 26 Aſſ 11. 
ns 


8 | Compt. 150. 
1. To what Courts it lies 3 Croro 
2. Where the Court of King's Bench uſes a Diſcretionary Power 196. . 


ne in granting, deny ing, and filing it. mEitz, Ex- 
e 3- What Reſtraints are put upon it by Statute, _ 
.H he Fiat for ir ! Goned 8 f n 
d 4. How the Fiat for it is to be ſigned. de choſes, 39. 
5 5- To whom it ought to be directed. | | Coro 192. 


H P. = 211. 
11. S. P. C. 30. Letters E. F. b Pitz Exigent 10, 16 All pl. 13. 4 Vide Fitz Coro "IM e 
vaiver de choſes, 39. Proceſs, 148. Exigent 67. | = Rs - ee, 


d d 6. Where 
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6. Where a Record may be removed into the Court of King's Bexcy wege © 


without it. the Kir 
7. What is be done by a Defendant before the Allowance of it. 2 (Cauſe 
8. How far it is a Saperſedeas to the Court below. Seck. 
9. In what Manner it is to be returned. Courts 


10. Where a Record is removed by it. move a 
11. What is to be done by the Court above, where the Record i; hed G 


not removed. | lit hath 
E ISS | | doth it 
As to the firſt Point, vis. To what Courts a Certiorari lies: I ſhall en. of Felo 
deayour to ſhew, | ditine! 


Manner 
1. Whether it lie to all inferior Courts in general. 
2. Whether to thoſe of the Cinque · Ports. 
3. Whether to thoſe of Wales. 
4. Whether to thoſe of London. | 
Courts 


SefF. 22. As to the firſt Point, viz. Whether regularly it lie to al Cor. 

. inferior Courts in general : It ſeems agreed at this Day, That regu. Al; 
„ ©7% Jarly the Court of King's Bench having a general a Superintendency over Notice 
Þl.3 146. pl. all other Courts of Criminal Juriſdiction, whether they be of an aaticn Linde 
7. 148 or b newly created Juriſdiction, may award a Certiorari as well as the the C 
; 2 — Court of Chancery, to remove the Proceedings before any {uch fed on 
Contr. 41 Aff. Courts, unleſs the Stature or © Charter which erects them, expreſly give except 
* . them an abſolute Judicature, exempt from ſuch Superintendency; as the Wi here 
Certior:ri 8. © Statutes concerning the Commiſſioners of the Camriagſbire Fens, &c. as WR *** 
-» Salk. 144 ſaid by ſome to have done. g ns uſes a 
P 87 Cazss, Seck. 23. And accordingly it ſeems to be agreed, That ſuch a Certio bath! 
3 Mod. 93, 7471 lies to © Juſtices in Eyre, and allo to thoſe of f Gaol- Delivery, or of an Ine 


27 810. 205. 2 8 County-Palatine, and to the Þ College of Phyſicians, having a ſpe· Wi the K 
Contra 1 Ke, cial Power by Statute to fine and impriſon for certain Offences ; and to 2 Prei 
43. pl. 87. Juſtices of Peace, &c. even in ſuch i Caſes which they are impowered Bb 
7 7 by Statute finally to hear and determine, and alſo to k Commiſſioners of hi deny 
© rid. 226. Sewers, notwithſtanding the Clauſe in 13 El. 9. Par. 5. J hat the ſatd Come don 
Þ Keb. 81,82. mifſtoners ſhall nothe compelled to make any Certificate or Return of their Comm oY 
23 2 ' 29+ flons, or of their Ordinances, Laws, or Doings, &c. For it hath been ad- | "2 
f 1 Salk. 144. Judged, I That this is intended to exempt them from returning their Or- Cout. 
5 Mod., ders into Chancery, as by the Statute of F. 8. they were obliged to do, ; 4 w] 
2io. and ſhall not be conſtrued to take away the Superintendency of the | Yi 
2 Lev, 223. Court of King's Bench, without expreſs Words. 5 I as 
4 . a” Seck. 24 As to the ſecond Point, vis. Whether a Certiorar: lie to the + 
Rol. Abr. Courts of the Cinque-Ports? It hath been adjudged, That ſuch a CY * 
395 pl. 4. 5. ri lies to ſuch Courts to remove an ® Inditmenr of Sodomy there found, * nt 


s Guil. or an n Order made by tlie Juſtices of Peace at a Seflions there holden. Ieh 


& Mar. 11. It is ſaid indeed, by © Rolle, That the Reaſon why ſuch an Indictment Wk 
. 99 14 may be removed is, becauſe the Offence is made Felony by a late Statute, co 
pl. - *+- and therefore the Courts of the Cinque-Ports cannot hold Plea of it with Py 


3 Mod. 93, out a new Charter; by which it ſcems to be implied, That in his Opt 
44 88 nion Indictments in ſuch Courts of Crimes whereof they have Juriſdiction, 
pl. 6. are not removable. But the other Books above · cited, ſeem to ſpeak ge- uy 
705 129. nerally of all Indictments, and to lay it down as a Rule, That the Pri- |. 
— | 3 2 Te 
197, 199. Raym.186, ! x Mod. 44, 45: 1 Lev. 288. 1 Ventr. 66, 67, 68. m Cro. Ca. 231 46 | 


2917. 1 Rol. Ab. 395. pl. 6. Style 14. *® 2 Lev. 86. Sid. 1356. 3 Keb. 154, © 1 Rol. Ab. 395 dige 
| I {4 


2 Ce 


? 
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nlege of the Courts: of the Cinque-Poma, uſed: Time out of Mind, that 


the King's Wris doth, not run there, is to be intended only of Civil 
(auſes between Party and Parti. * 


j 


56, 96. 


o 21. 


„ of Felony from thence ; for. ſuch Indictments are never f quaſhed, as In- 476 


als. But it is ſaid,, That an Indictment of Felony ſo removed, may (75, Ile. 
the tried in the next h Engliſh County, by force of i 26 H. 8. But it ſeems 


5 484 
agreed, That this Statute extends not to Appeals. 


Poph. 144. 
pl. 63. 


ſex; but it is ® (aid, That he who prays it ought to give three Days! Cro, Jac, 
Notice to the other Side: Alſo it is, ſaid, ® That by a Certiorari to 246. 


798. 


ed on a Privilege, That all Indictments and Proceedings for any Caule,**; 


except Felony, ſhould be tried and determined there, and not elſe- pl. 8. 724. 
where. | | | Tk 8 


Se. 27. As to the ſecond Particular, vi. Where the Court of King's Bench 
uſes a Diſcretionary Power, in granting, deny ing and filing a Certiorari. It 394 pl. 3. 


e King, becauſe every Indictment is the Suit of the King, and he has Sed 148. 


Steed, That it is left to the Diſcretion of the Court either to grant or 1, >, 3 
Ney it at the Prayer of the Defendant : And agreeably hereto, it is laid 1%, 45, 
don as a general Rule, That the Court will never grant it for the Re- E Keb. +; 
| moval of an Indictment before Juſtices of Gaol- Delivery, without ſome 799. 

special Cauſe ; 4 as 

{Court below may be unreaſonably prejudiced againſt rhe Defendant; * avs. 394, 
{or where there is ſo much Difficulry in the Caſe, that the Ju ige below de. 395: 6 
ies that it may be determined in the King's Bench, or where the King , ba i _— 
I imſelf gives a ſpecial Direction that the Cauſe ſhail be moved; or 30. 

E the © Proſecution appears to be for a Matter not properly crimi- 4. C.. 


| | 248. 
Seck. 28. It ſeem 
* Defendant, See B. 1. Ch. 


Ree! or Forgery, or other heinous Miſdemeanor ; for luch Crimes de- 31. Se& 41. 
VE all poſtible Diſcountenance 


; 72 2 1 n | | | | 2 Keb. 797, 
8, u That the Court will not ordinarily, at the Prayer 4 _ 
grant a Certiorari for the Removal of an Indictment of 5, B 1. Ch. 


| v w courage their Proſecution. | 0 A an: 
- 29. Allo it is ſaid, x That the Court of King's Bench will never grant; Mod 230, 
1 a Cœtirari for 


a Conviction of Recuſancy upon a Default at Seſſions ; be- fla dr. 499, 


6 Mod 246 ide | 
'} , * . V 
Cd. 25. pg 5 > W. & 


1 Sid. 54 pl. 19. '* 1 Salk. 145. pl. 5. 


Seck. 25- As ta the third Point, viz. Whether a Certiarari lie to the * Vide Cro, 
Courts. of Wales > It ſeems to be ſettled, That ſuch a Cerriorari lies to re- 5,9" To os 
move any Indictment taken in Wales for a Crime not capital, either ar _ 
the > Grand Sefſions, ot at a e Seſſions of the Peace: Bur it is d ſaid, That 081 531: 
it hath never been granted to remove an Appeal from Wales; © neither ol 5 
doth it ſeem to be clearly ſettled, That it lies to remove an Indictment Hardr. 475, 


inferior Cri | , Rol. Abr. 
lick nent for inferior Crimes are. Neither do 1 find it agreed 8 in what 32, p). 1, 4. 
Manner the King's Bench ſhall proceed on any Indictment removed from 2 Ro. Re. 28, 


Kd. 26. As to the fourth Point, vi. Whether a Certiorari lie to the "x hoe 
Courts of London? It ſeems to be admitted in the late! Reports, That a Cro. Jac. 248 
Crrtiorari may be granted to remove any Indictment from London or Mid- 5 un. 146. 


Londen, the Tenour of the Inditment only {ſhall be temoved n 7975 
the City-Charters. And it ſeems, That anciently that City inſiſt- « Mod. 64, 


Cro Ca. 33r, 
332. 

i Rol Abr. 
bath been P adjudged, That where- ever a Certiorari is by Law grantable for ; Ventr. 93, 
an Indictment, the Court is bound of Right to award it at the Inſtance of Vide ch. 25. 


a : g 5 1 ' .4.x + Vide 1 Rol. 
kretogative of ſuing in what Court he pleaſes. But ir ſeems to be 45, 1 


2 Keb, 798, 


WE ; | | Vent. 146, 
where there is juſt Reaſon to apprehend that the Si Ry 


2 


Seck. 39, 


„ and the Certiorari might delay, if not RI. 74. 


6 Ca. 128, 265. P Term. Palch, 5 Georg. Vide 1 Vent. 63. 1 Mod. qt. 1 Salk. 144+ 
pl. 2. 128, 265 m 5 3 00.4 
* 1 Keb. 4. 4 Halt. 150. pl. 18. * 1 Salk. 149, pl. 175 Vent. 63. 1 Mod. qt. 1 Salk, 151. 


cauſe 


MEN 74 
48 


| 5 Jac. 1. 4: cauſe by the * Statute ſuch Convictions ate to be removed into the k. WW” / 


- P:4cB. r.Ch. chequer, and from thence Proceſs is to be awarded upon them, hn Nn 
10. Se. 23. the Court of King's. Bench cannot proceed upon them, and therefore wil jt is. 

not ſuffer them to come thither, leſt che Statute ſhould be evaded. Sec 

| Sed. 30. It feems from the 'Tear-Book of 16 E. 4. That it is 2 pood NN" 

Objection againſt the granting a' Certiorari, that iſſue is joined in th 

A Court below, and a Venire awarded fot the Trial of it; for it appears by 
216 Ed 4, that: Book, where a Certioræi had been granted in ſuch a Caſe, that ti 
bs co. Court being afterwards appriſed of the Matter, remanded the Cauſe 


165. Seck. 31. It ſeems Þ agreed, That a Certiorari ſhall never be prante 
9 ilk. to remove an Indictment or Appeal after a Conviction, unleſs for (on 


3 17. ſpecial Cauſe; as where the Judge betow is doubrful what Judgment i 
proper to be given; for unleſs there be ſome ſuch Reaſon, the Judy 

who tried the Cauſe, ſhall not be prevented from giving Judgment in i; | 

for it cannot be intended but that he is beſt acquainted with the Cir tiorar 
cumſtances of it, and conſequently beſt able to judge what Fine, or ou WM Bench, 
Puniſnment is proper for it. 85 28 tO 
© 1 Sid. 296. Self. 32. But it hath been adjudged, e That a Certiorari for the Re for w 
2 Keb. 81,82. moval of a Preſentment before Juſtices in Eyre, of a Matter which is is Alſo 
QAuirable and puniſhable by the Foreſt Law only, ſhall nor be granted be a 

fore, but only after Conviction ; for if it ſhould be granted before, the by 

Offence would be diſpuniſned; but it may be granted after Convidion 4 

iin order to give the Party, the Right of whole Freehold is concerned in JN . 

* Vide Firz. it, an Opportunity ſo far to d traverſe it. Jahn 


7 ws, Sect. 33. The Court has © refuſed to grant a Certiorari to remove2 920 
29. Recoghizanceof Appearance before Juſtices of Ojer and Terminer, Gt. be. 1 


- 55 3-43. couſe the Court below is molt proper to judge, upon the whole Circun- doe 
Bro Foreſt 3. ſtances of the Caſe, which are equitably to be confidered, whether t WW ie. 
r Sid. 29 Ought to be eſtreated or not. ine ten 

a 3 Sec. 34. There is a Rule in the Court of King's Bench, That 5 Se, 
Rex ver Order of Commiſſioners of Sewers ought to be filed without Notice given BW "ap 
Ow Hill. to the Parties concerned. Alſo it is every f Day's Practice of that Court, os 
Hider Stk before it will ſuffer the Return of a Certiorari for the Removal of the 0: ne 
145-pl. 3. ders of ſuch Commiſſioners to be filed, to hear Affidavits concerning the 415 
* facts whereon they are grounded; and if the Matter ſhall flil * mAY 
contrary doubtful, ro direct the Trial of feigned Iſſues, and either ro file the Re 3 
turn, or ſuperſede the Certivrari, and grant a Procedendo, as ſhall ape 7 
« Vide 2 Keb. to be molt reaſonable for the Trial of ſuch Iſſues, and to give? Cols is to 
tion, 

ſome 


560. pl. 63. againſt rhe Proſecutor of the Certiorari, if it appear to have been rount. 
Seck. 35. As to the third Particular, viz. What Reſtraints have been — 


leſs. _ n 
put by Statute upon the granting a Certiorari. It is enacted by | ©: f or 
G M. 13. pl. gy That ” Writs of Habeas Corpus, or Cerriora ., ” 
be granted to remove any Priſoner out of any Goal, or fo remove an) Gif | I2qui 
> Vide Salk, Lance, except the ſame Writs be h figned with the proper Hands | Se 
150. pl. 19. ſlice, or in his Alſence, uf one of the Juſtices of the Court out of m, 3 
Writ, ſhall be awarded or made, upon Pain that he that writeth an) ju . obe 
not being figned, as is aforeſaid, to forfeit for every ſuch Writ five F by 4 Tam may 
Seck. 36. Alſo it is enacted by 5 & 6 Will. & Ma. 11. T 5 „ Ny: 
Time, no Writ of Certiorari ke at the Proſecution of an) oy " be n 
dicted, be granted out of the King's Bench, to remove an) Indiiimer Main b (ver 
ſenment from any General or Quarter-Seſſions, before Trial, but upon Jed, I 
Counſel, and by Rule of Court made in open Court. But it is provide, „ 
. 


Style 3 
Lev. 


Chap. 27- Of Proceſs. 289 
is Vacation ſuch Mrit may be granted by any Juſtices of the ſaid Court, 'mhoſe | 
Names ſhall : endorſed thereon, and alſo the Name of the Perſon at whoſe Inſtance 

it is granted. | ies by 

| 94. 37. It is enacted by 22 Ca. 2. 12. Par. 4. That all Defects of Re- 

pairs of Canſeys, Pavements, Highways, or Bridges, ſhall be preſented in the 

County only where ſuch Cauſeys, &. lie, and not elſewhere ; and that no Indict. 

ment or Preſentment ſhall be removed by Certiorari, or otherwiſe, out of the 

aid County, ti ll ſuch Indict ment or Preſentment Mall be 3 and Judgmeni 

thereupon given. And it is farther enacted by 3 & 4 V. & M. rt. That 

1 Matters concerning Highways, &c. ſhall be determined in the County where 

they tie, and not elſewhere; and that no Preſentment, Indictment, or Order made 

by Vertne of that AF ſhall be removed by Certiorari, &c. But it is enacted 

by 5 & 6W. & M. 11. That if the Right or Title to repair ſuch Cauſeys, &c. 

may come in (Queſtion, upon Suggeſtion and Affidavit of the Truth thereof, a Cer- 

tiorari my be granted to remove ſuch Indictment or Preſentment inio the King's 

| Bexch, &c. upon the like Recognizance as is required by the ſaid Statute 
28 to other 4 Certiorari's, for the Removal of Indictments from Seſſions, a g. 75 5:4. 
for which I ſhall refer the Reader to the forty-ſixth and following Sections. 7e 13&14 
Alſo it hath been adjudged, That if the Seſſions manifeſtly exceed their 2 5. Jer. 
Authority, in making Orders concerning Highways, ſuch b Orders may » 8. B. 1. 


* be removed by Certiorari into the King's Bench, and quaſhed. Ch. 67. Se. 
is $8, 38. It is enacted by 7 & 8 Will. & M. 6. Made for the Re- 
Jy covery of (mall Tithes before Juſtices of Peace, That no Proceedings or 


Judgment by Vertue thereof ſhall be removed or ſuperſeded by any Writ of Certio- 

| rari ont of any Court whatſoever, unleſs the Title of the Tithes, &c. ſhall come in : 
Queſtion. And in the Conſtruction hereof, it hath been adjudged, © That Dominus Res 
if the Party inſiſt on any Matter of Law before the Juſtice of Peace, 2 =" 
| which is any way doubtful, as on a Cuſtom in a Pariſh to be diſcharged [x 2 
of a certain kind of Tithe, &c. the Order may be removed within the 

Intent of the Stature. . CH 

Geck. 39. And it is enacted by 12 Car. 2. 23. Concerning the Exciſe, 
Po. 15 That no Writ of Certiorari ſhall ſuperſede Execution or other Proceedings, * N gar 
en any Order by Juſtices of Peace in purſuance of that Statute, but that Exe- . 
| cation, and other Proceedings, ſhall and may be had thereupon, any ſuch Writ, or 


pear | Alowance thereof notwithſtanding, And the like is generally enacted by - 
de. oder Statutes concerning the Revenue; for which 1 ſhall refer the Reader 


[to the ſeveral Statutes. 2 be Rs 

Seck. 40. As to the fourth Point, vis. How the Fiat for a Certiorari 

is to be ſigned : It is ſaid, 4 That if a Certiorari be taken out in Vaca- 1 
don, and teſted of the precedent Term, the Fiat for it maſt be ſigned by 1 


been lome Judge of the Court, ſome Time before the Eſſoin - Day of the ſubſe- 
„Vent Term, otherwiſe ic is irregular, and the Court upon Motion will 

ſus order a Procedendo, But it is ſaid, That there is no need for any Judge 

ni to ſſgn the Writ of Certiorari it ſelf, but only in ſuch Caſes wherein it is 

i Jr Equired by Statute. Wh +11 | | 

ſane Selk. 41. As to the fifth Point, viz. To whom the Writ of Certiorari 

Pri, s co be directed. It ſeems, That notwithſtanding © regularly it ought « , keb. 13. 


do be directed to the Judge of the inferior Court, yet in ſome Caſes it pl. 1. 


Gl Wa be ditected to the proper f Officer known to have the Cuſtody of! H. 6. 15.b. 
y it the Record b ; | 16, a. 

* be to be removed, and in ſome other Caſes to 8 others, as ſhall S. P. C. 64. 
1 y | © moſt agreeable to the uſual Courſe of approved Precedents, which Letter B. 

0 


ems to be the beſt Guide whereby to judge of this Matter. And ac- Fe ei. 
Style 371. Raſt Entr 1 ps : : E i" # n h 2 134+ 
: Lev, 2j. Sr, 110. pl. 4. 1 the Caſes cited to the other Parts of this Section. Dyer 163. pl. 56. 


LE eee cordingly 


” 
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cordingly it ſeems, That for an Indictment or Confeſſion of 
* Regiſter before a Coroner, it ſhall be directed to the Coroner alone 2, and jv; a 
Juke: 74 b. Appeal, both b to the Sheriff and Coroner; and for an Indictment in the 


Raſt Ent 55. Cinque-Ports,.to the © Mayor and Jurats ; and for an Indictment at an if 


2.263. b. ſiſe in a County: Palatine, to the Chancellor of ſuch d County, who ſhall 
3 ſend for it th ke Juſtices of Aſlle, - 
Supra, Ch. 9. Seck. 42. If the Perſon who ought to certify a Record, as a Juſtice of 
Sett. 42. e Peace, Oc. who hath taken a Recognizance, Cc. or a Judge of Nj 
: _ Prins, who hath taken a Verdict, or a 8 Coroner, who hath taken an 


4 2 Lev. 223. Inqueſt, &c. happen to die, having ſuch a Record in his Cuſtody, it 
: * 8 . ſeems, That a Certiorari may be directed to his Executor or Adminiſlia. 


pi... tor to certify it. h Alſo it hath been adjudged, That it may be ditechtl 


haf 
en Con 
(me lou 
Peact 
lch Pro 
nagel AS 
und in 


an Approrer 


b Kect. 
* 4, 3,4. 5. to 4 es 8 Ale to certify a Record of Aſſiſe taken before his Comps Indictr 
. 60. nion in hi ence. e FIST, 
1 05 _ Self, pp All the Precedents, I am able to find, of Certiorar's for the * 
Fer 6: Removal either of i Indictments, or * Recognizances from Seſſions, ar of an 
pl. 34, 55s, directed either to the Juſtices of Peace for the County generally, or to the D 
56. 1 ome of them in particular by Name, and not to the ny 4a Rotalormn [which 
EET) and according to ® Lambard, they are never directed to him: Vet iti | moval 
ky 4" 424. taken for granted in the I 7ear-Book of H. 7. That after a Recognizance for a 
2 Rol. You. for the Peace is brought in to the Cuſtos Rotuloram, it ſhall be certified by Sel 
2 him. But ſurely, if the Certiorari be directed generally to the Juſtices of and 8 
orari, 9. the County, or any one of them, it may be as well returned by any of Sefton 
e them, as by the Cuſtos Rotulorum. And I queſtion whether it can be well foal þ 
AT pl. m returned by him, unleſs he do it as Juſtice of Peace, naming himlcll Sum 
16. nee ſuch? But if there are ſufficient Precedents to warrant the directing tht d % 
%i. © Cerrtiorarito him as Cuſtos Rotulorum, there can be no Doubt but that ae WW Pal. 
1H. 7.5. turn by him as ſuch Will be good. 4 ice 
. Set. 44. As to the ſixth Point, viz. Where a Record may be by | Plead 
Judic. 76. b. moved into the Court of King's Bench without any Writ of 22 | bis 0: 
77.4, It ſeems agreed, + Thar if a.Juſtice of Peace, or other Judge of 1 1 | Preſ, 
Ro Bot af]: having taken a Recognizance, or Inquiſition, or recorded a OY | 2 
_* Regiſter done any other executory Matter, within his Juriſdiction, have ſti * t, 
* * 3 % tinued in the ſame Commiſſion, &c. without any 8 ry can. 
„Lamb. B. 4. Gourt of King's Bench ſhall receive ſuch Record from his Han 1 1 Or al 
Ch. 7. out any Writ of Certjorari, Allo it ſeems to be." we Z mm 
. oak upon the Death of both the Juſtices of Aſſiſe, the Clerk 0 * Nif Priv: 1 a 
m Vide Hob. without any Certisrari, bring in the Records of the Verdicts of! wes” 1 
B.. eh. But that the 2 Executors or Adminiſtrators of a Judge, ap het All #2 
134 being in a Record without a Writ to authoriſe them «dy 3 * 
| Lamb. B. 4. it ſeems to be P agreed, That no Record which is execute 1 . * 
Ch.7- g. quittal, &c. can be brought into a higher Court without a "4 —_— 
i o it ſeems to be the ſtronger 4 Opinion, That neither a J IN butis 1 
Bro. Record, of Commiſſion at the Time, nor one who has been out of LO ed al 
21 7 4.2. afterwards reſtored, can certify any Record without a 2 bya be. / 
5. b. Sec. 45. As to the ſeventh Point, vis. What is to 6 2 11 J. Ce 
Crompt. 132, fendant before the Allowance of a Certiorar: : It is enacte 5 lagen df * 
nd,” 6.0 Par. 7,8. That all Writs of Certiorati for the Removal of any In 115 q 
Dyer 163 72 4 arter-Seſſions 0 G 
Pl. 54, 55,56. Riot, Furcible Entry, or of Aſſault and Battery, at any (2 H the Pract BH . 
= a . Peace, or othermiſe, (hall be delivered at ſome Quarter- Seſtuns 0 2 ari 
| » ies 163 pl. 54, 88, 56. Raſtal's Entr. 439 pl. 14. 8 H. 4. 4. a. * 8 Ed. 4. „ oh 2 
ch. 7 f. 517. Cromp. 133 b. * Dalt. Cb. 134 8H. 4: 4-2. 5. b. Bro. Garantie wo 


Record; 17, 64, Bro, Certiorari,g, Dyer, 163. pl. 54+ Raſt, Ent. 438. 4. b. of 


4 


hap. 27. 
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»n Court; and that the Party indidted ſhall, before the . Allowance thereof, ze. 


"me lound to the Proſecutor in 10 1. with ſuch ſufficient Sureties as the Fuſtices 
the Peace, at their Quarter. Seſſions, (hall think fit, with Condition to pay unto 1 
e Proſecutor within one Month after Conviction, ſuch reaſonable Coſts and Da- | ” | 
Agen 45 the ſaid Faſt ices of Peace of ſuch Counties where ſuch Indict ments ſhall be | 


ound in the ſaid Seſſons of the Peace, ſhall aſſeſs or allow; and in Default there- 4 


deal be lawful for the ſaid Fuſtices to proceed to Trial of ſuch Indi@ments, = 
el Writs of Certiorari not withſtanding. | | ; | 
an Seer. 46. And the like Recognizance in the Sum of 40 l. is required [i | 


by 13 & 14 Car. 2. 6. Par. 16. concerning the Highways, on the Re- 

moral of every Indictment, &. on that Statute, „ 
$2, 47. It is obſeryable, That theſe Statutes do not * extend to all: , Keb. 223. 

Indictments at Seſſions in general, but only to thoſe particular Ones pl 38. 727. 

therein mentioned: But this Defect was in a great Meaſure b ſupplied by 4s . 

the Rules of the Cours of King's Bench, which, upon the Removal 33. pl. 38. 

ol an Indi&ment from London or Midaleſex, required a Recognizance from 5 Mod. 246. 

[the Defendant to carry down the Record to Trial the ſame Term, on 2 _ 

which the Certiorari was returnable, or the Sittings after; and on the Re 

moral of an Indictment from other Counties © required ſuch Recognizance © Show. Rep. 

| for a Trial at the next Afliſes. 5 336. 

Sed. 48. And agrecably hereto, it is enacted by 5 & 6 V. & M. II. 

and 8 & 9 Guil. 3. 33. That all the Parties indiGed at a General or Quarter- 

Helfen of the Peace, proſecuting a Certiorari, before the Allowance thereof, 

ſhall find two ſufficient Mauucaptors, who ſhall enter into a Recognizance in the 

Sum of 20 1. before one or more Juſtices of the Peace of the County or Place, (or 

a elſe before one of the Judges of the King's Bench, in which Caſe ſuch Fudge a pin. iy porte 

| ſhall make mention of it under his Hand, on the Back of the Writ) and the J 8 © dul. 

Hacogniſance ſhall be with Condition, at the Return of ſuch Writ, to appear andę. 

plead tothe Indidt ment or Preſentment in the Court of King's Bench, and at 

his own Coſts to procure the Iſſue that ſhall be joined upon the ſaid Indictment or 


s Preſentment, or any Plea relating thereto, to be tried at the next Aſſiſes for the 
* County wherein the Indictment was found, after ſuch Certiorari [Pall be return» 
le, if not in London, Weſtminſter, or Middleſex ; and if there, then to 
the cauſe it to be tried the next Term after wherein ſuch Certiorari ſhall be granted, 
er at the Sitting after the ſaid Term, if the Court of King's Bench ſhall not ap- 


| point any other Time for the Trial thereof : And if any other Time (hall be ap- 
| painted by the Court, then at ſuch other Time, and to give due Notice of ſuch Tri- | 
| alto the Proſecutor, or his Clerk, in Court; and © alſo, That the Party or Par- 5 by 8 & 


Ae ties, proſecutin tiorari , | 

» Proſecuting ſuch Certiorari, ſhall appear from Day to Day in the ſaid Court g cuil. 3. 33 
. of fing's Bench, and not depart until he or they ſhall be diſcharged by the ſaid 
1 Court : And ſach Recggnizances, Certiorari's, and Indiitments, ſhall befiled in 


| the King's Bench, and the Name of the Proſecutor (if he be the Party grieved or 
mured) or ſome Publick Officer, endorſed on the Back of the Indittment ; and if 

the Perſon proſecuting ſuch Certiorari, being. the Defendant, ſhall not, before 

Allowance thereof , procure ſuch Manucaptors to be found as aforeſaid, the Faſtices 

of "ory ſhall, and may proceed to Trial of the Indict ment notwithſtanding ſuch 

iorari, | 85 

8 Sect, 49. And it is farther enacted by the ſaid Statute of 5 & 6 M. 
4 ol, 11. That if the Defendant proſecuting ſuch Certiorari, be convicted, the 
Bench ſhall give reaſonable Coſts to the Proſecutor, if be be the Payty 
Ig or injured, or be a Civil Officer who ſhall proſecute on Account of any 
2 that concerned him as Officer to proſecute or preſent ; which Coſts ſhall be taxed 
teen ding to the Courſe of the ſaia Court; and the Proſecutor for the _—— of 
| 46 
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ſuch Coſts, ſhall within ten Days after D:mund made of the Defendint, d 
fuſal of Payment on Oath, have an Attachment granted agais ſt th: Defend, , 
by the ſaid Court for ſuch his Contempt; and the ſaid Recognizance ſhall 4 

diſcharged till the Coſts ſo taxed (hall be paid. ; 
= See the fiſth Set. 50. And the like in effect is © enacted by the ſaid Statute of ny 
Paris. & 6W.& M. II. concerning the Removal of Indictments by (ene * 
within the Counties-Palatine of Cheſter, Lancaſter and Durham. | 4 Del 
ition, 
erttord 
| Sect, 
hat no 


haf 
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In the Conſtruction of theſe Statutes, the following Points feem mol 
remarkable. | hy 5 8 
Sect. 51. Firſt, That notwithſtanding by the expreſs Words, Juſtices 


of Peace may proceed to Trial of the Indictments, notwirhſtanding the ge Pat 

Certiorari, if a proper Recognizance be not given; yet they will be in Con ofs a1 
d Keb. 225, tempt to the Court that awarded the Certiorari, if they make no? Re Proc 
| pl 38. 231, turn to it; for all Writs muſt be obeyed unleſs good Cauſe be ſhewn to Sell 
pes 33; the contrary; and the proper way of ſhewing it is to return it. nd 5 
pl. 1. Seck. 52. Secondly, That it appears from the manifeſt Purport of thek M Ogene 
1 Sid. 70. Statutes, That they extend only to Certiorari's procured by Perſons jn- Sed 
dicted; from whence it follows, That thoſe which are procured by the Aas! 

© 6 Mod. 246. Proſecutor of an Indictment remain as they were at © Common Law. Fe alle 
2 Selk 564. Sc@. 53. Thirdly, That d theſe Statores, being in the Affirmative, 2 R:cor 
P*+3- to the taking of Recognizances, do not take away the Power which the u Id apr 
| tices of the King's Bench have by the Common Law of taking Recogni Entry 
Zances upon their granting Certioraris, from whence it follows, That if ſtice 

any ſuch Juſtice, granting a Certiorari, ſhall take a Recognizance variant more 

from that preſcribed by the Act, either as to the Sum or Condition, c. delivi 

Such Recognizance will haye the ſame Force as it would have had, if withc 

theſe Statutes had not been made; but it is ſaid, That the Certiorari if ſubſe 


procurcd by the Defendant, will not in ſuch Caſe be a Superſedeas tothe 

Proceedings below, as it would have been at the Common Law; for the 

Statutes ſeem to be expreſs, That the Seſſions may proceed notwith- 

ſtanding any Certiorari procured by a Defendant whereon ſuch Recognt 

Zance is not given, as is expreſsly preſcribed. 

| Seck. 54. Fowrthly, I hat if the Perſons offering to be Sureties, appeit 
e March, 25. to be worth 20 J. the Juſtices © cannot refuſe them. | 

March, 27, Sec. 55. Fifthly, That if divers be indicted f in the ſame Indictment, 

and ſome of them find Sureties, and others not, the Indictment ought tobe 

removed as to thoſe who find Sureties (becauſe they ſhall not be preju- 

__ diced by the Default of the others.) And, as 8 lome ſay, It ſhall be removed 

pl. 51. as to the others allo, OL 5 

Vide s Ed. 4. Sect. 56. Sixthly, h That the Maſter of the Crown-Office, in taxing 

March, 111. the Coſts, ought only to conſider thole which are ſubſequent to the 

u 1 Salk: 55. Certiorari. | 

pl. 5. Sed. 57. Seventhly, That the Proſecutor, by accepting the Coſts ſo tax- 

ed, is not reſtrained from aggravating the Fine to be ſet on the Defen- 

dan, becauſe he has a Right to ſuch Coſts by the expreſs Words of the 

Statute ; and therefore the Defendant can claim no Indulgence from have 

ing paid them: Bur in other Caſes, after a Proſecutor has accepted Colts 

from a Deſendant, he cannot by the Rules of the Court, aggrav ate 0 

Fine ; becauſe in ſuch Caſes, having no Right to demand Colts, if he 

take them at all, he muſt take them by way of Satisfaction of the ran 

after which it is unreaſonable in him to harraſs the Defendant. yn 

1 82 b. 55. this I take to be a Common Prattice; tho' in i Salkeld's Reports there ferm 

9 to be a Note to the contrary. a 


3 


hap. 27- A 293 
$2. 58. Eighthly, 2 That notwithſtanding the Condition of the Re- 1 Silk. 370. 
onizancel ſeem to be expreſs, That the Defendant ſhall procure "YL 
rial at the next Aſſiſes, &c. yet it ſhall not be forfeited, unleſs the Pro- 

cutor of the Indictment give Rules according to the Courſe of the 

Dur. B | 1 8 


Kk. 59. Ninthly, That after fuch b Recognizance is forſeited by n 54k 380. 
e Defendant's not procuring a Trial according to the Purport of the Con- Hina ri 


tion, the Court will not hear any Motion to quaſh the Indictment, or verſus Somers 


volt wrtior art. Mich. 6 Geo. 
Self. 60. It is enacted by 3 & 4 ,. &. M. 10. againſt Deer-ſtealers, 

lery bet no Certiorari ſhall be allowed to remove any Proceedings on that Act, unl:ſs 

the e Party convi@ ſhall become bound, with geod Sureties, in 501 to pay full 

ON» os and Damages within one Month after the Convi@ion ſhall be conſir med, or 

Re procedendo granted. | | 


Sell. 61. And the like in effect is enacted by 4 & 5 V. & M. 23. 
ind 5 4-ne Seſſ. 2. Ch. 14. in Relation to Convictions, on thoſe Acts, of 
WOfences concerning the Game. e 
Sed. 62. As to the eighth Point, viz. How far a Certiorari is a Super- 
deus to the Court below: It is © agreed by all the Books, That after it © Cro. Ca. 
is allowed by ſuch Court, it makes all its ſubſequent Proceedings on the 2962. 


1 : | ; Salk. 
Record that is removed by it, erroneous. Alſo it ſeems to be generally! gs 1455 


Ju d agreed, That a Certiorari, for the Removal of an Indictment of Forcible * Cro. El. 915, 
1 Entry ſound at a Seſſions of the Peace, being delivered to any one Ju 20 5 

© if ſtice of Peace of the ſame Place, before the Statute of 21 Fac. 1. ſer forth pl. 5. Sth 
ant more at Large Sed.45. which requires, That every ſuch Certiorari ſhall be Moor. 677. 
0 delivered at ſome Quarter -Seſſions in open Court, did (by ſuch Delivery 1 8e. 1g. 
i without more) ſo far ſuperſede the Power of the Seſſions, that all its pl. 22. 

i ſubſequent Proceedings thereon, and even an Execution of a prior Award 

the on the ſame Indictment, would have been erroneous. And ir ſeems to be 

y generally © agreed, That any one ſuch Juſtice, ro whom ſuch. Ctrtiorar! . Cro.El 915, 


would be delivered, might and ought thereupon immediately to have a- 916 
Vvarded a Superſedeas to the Sheriff in order to have ſtoppe] the Exccution Moore. 677: 


of any prior Award of ſuch Court upon ſuch Indictment. +4 * 
car Seck. 63. It ſeems to be the bettet f Opinion, That a Superſedeas on de Were, | 

| ſuch a Certiorari, being delivered to the Sheriff before he hath begun to IF. 
nt, put a Proceſs in Execution, will make his ſubſequent Execution of it whol- Ot. Ch 134. 
i ly void ; becauſe it is a miniſterial Act, and not a judicial one. But if Ce. Fl. 
4. ſuch Superſedeas be not delivered to the Sheriff till after he have in Part . 
e executed ſuch Award, it 8 ſeems, That he may afterwards be authoriſed pl 927- 
18 2 Weng wich it by a Writ of Venditioni exponas, in the lame Man- ; - „. . 
0 s be may in the like Caſe after a Writ of Error; but I h queſtion, Yelv. 6 


Whether he can lawfully proceed after ſuch Super ſedeas actually delivered C Eis, 


do him, without the Writ of Venditioni ex ponas | Rol. Abr. 


ect, 64. It ſeems to be tlie ſtronger Opinion, I hat a Certiorari, being 894 pl. 4. 


once delivered, makes all ſubſequent Proceedings on the Record that why Nah 


0 1 
ught to be removed by it, i erroneous, by Force of thoſe Words, Coram ; Keb. 169. 


X- 


N Abr 775 volumus, & non alili, whether ſuch Proceedings are before 6 35 2. 
5 e e gies 3 and notwithſtanding the Party who proſecuted it ne- 5 $,,74, pub; 
. tho en ot = Suit to have the Record certified, but only by cauſing 3 
2 95 70 to be delivered. And in this Reſpe& a Certiorari hath a. jo = 
4 rce than a Writ of Error; for that becomes * of no Effect 1 Saik. 147, 

bs — Dy. 245-pl. 63. 6H. 9.15. b. 16.a. Bro. Recordare, 8. Dalt. Ch. 134. Lamb. B. — _ 


Cont. Crompr. 132. b 
be” oe 61 132. b. 133. a. Dyer 245. pl. 63. 1 Keb. 14. pl. 35. 54: pl. 12. 107. pl 123. 118. pl. 
F Sid. 268. pl. 20, 2 Rol. Abr. =o p'. 7. 4 a * 2 ha , P ; P 
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Chap. 27. Of Proceſs. 2957 
dite ed to ſeveral Juſtices, and returned by Patt of them only ; yet if 
t © truly recite che Record, it ſo far removes it, that a new Writ of 2 Vide Velv. 
Freor lies, de recorab quod coram nobis refidet, & c. And b Quære how he 6,7. reads 
Court ſhall proceed upon the like Miſ:return of a Certiorari?. "I og "ey 
$28. 42. Thirdly, That © regularly a Recognizance taken by a Ju- Ro) Abr. 
gie of Peace, whether it (till actually continue in the Hands of ſuch 55 l 
ſuſtice, or d have been ſent by him to the Clerk of the Peace, ought co > VideB.N B. 
be certified on a Certiorari for the Removal of it by ſuch Juſtice only, 7 Letter d. 


until it be made a Record of the Seſſions, © after which ir ſhall be cer- pl 5 8 
tified in the fame Manner as the other Records thereof ſhall be. Cro Jac. 669. 


Seck. 73. | Fourtbly,' That it is f adviſeable, That a Return to a Certio. "IF 7-1. pi. 


i directed to Juſtices of Peace, for the Removal of an Indictment taken Supra Sect. 


before them, have the Clauſe Ncnon ad diverſis Felonias, cc. as well in 4 m K 
omina Re. 


the 8 Deſcription of the Jullices who make the Certificate, as of thoſe gina ve ſu 


beſore whom the Indictment is (aid to be taken in the Caption; which Randal, Peſe. 
13 Anne. 


Matter hath been already conſidered, Chap. 8. Sect. 3 3. and „„ 13 Anne 
Sed. 123, 124.125. | 55 5 3 ON FP 1585 * | 
S:8. 74. Fifthly, h That the Perſon to whom a Certiorari is directed, Regilter Ori- 


may make what Return to it he pleaſes; and the Court will not ſtop the aps 4 4 
filing of it on Affidavits of irs Falſity, except only where the Publick 284, Kc. 
. N. B. 81. 


Good requires it, (as in the Cale of the ! Commiſſioners of Sewers) or for TON 


ſome other ſpecial Reaſon : But regularly the k only Remedy againſt 2 H. 7.pl. 2. 
ſuch a Falſe Return, is an Action on the Caſe at the Suit of the Parry Ire. P cace, 
injured by it, and an Information, &c. at the Suit of the King. Date. Ch. 
Sell. 75. Sixthly. That whatſoever Matters are put into the Return * Crompton, 
of a Certiorari, by way of Explanation or otherwiſe, beſides thoſe which 1 b. 132.8. 
ae expreſsly ordered to be certified, are put in without any Warrant or 88 fat” 
Authority, and conſequently ſhall be no more regarded by the Court a- f 16, 517. 
| bove, than if they had been wholly omitred. | =p 7 
Seck. 76. Seventhly, That ® generally the Return to a Certiorari ought 12, b. 13:9. 
to certify the Record itſelf, or the Tenour of it, or then Tenour of the H 7.25, 
Tenour, ® according as the Writ requires: And agrecably hereto it hath a 3 g.pt N 
been adjudged, That if on a Certiorari to retuin an Order of Juſtices of Bro: Indie 
| | Ot 0. Indie- 
Peace, the Tenour of ſuch Ocder be certified, the Return is naught ; yer Case kee 
| a Return of the Tenour of an Indictment from London on a Certiorari to Cs Hs 
. | 1 A in Inc | . mover Ples, 
8 che Indictment itſelf, is good by the City- Charter, as hath been Je Ke. 
65 Ne Sec. 26. Allo, it 4 ſeems to have been generally holden, OT 
hah here ever the Purport of a Certiorari is not to proceed upon the 1 Mod.go. 
& cord to be removed, but only to try an Iſſue of Nul iel Record, it is Hane 
| ſulfcient to certify the Tenour of the Record, whether the Certiira.i re- Noon, Pu 
55 a Certificate of the Record itſelf, or of the Tenour of it only. !' Anne. | 
et 4 5 it WR clear, Thar if the Court which awards ſuch a 5 25 OG 
faith r Juri er to proceed on the Record thereby ordered 3 90. 
I A ere the Court of © Common Pleas award a Certiorart 55 49²⁵ 
i dach la 8 of an Indictment on the iſſue of Nel tiel Record, concern- = Regiſter 
fs de ndictment, the Court below ought only to certify the Tenour Origin, 157, 
| 15 <lt there ſhould be a Failure of Juſtice. | F eln Pls At, 73 
Dh 77. As to the tenth Point, /e. Where a Record is removed by Letter 3 
rari: Having premiſed that nothing can be removed by it where it is ” F N. . 


im | | | | .Þ 
properly f directed, or * returned, for which I ſhall refer the Reader to A . 71 


l ; 
following Particulars ; 
r0mp?, ; | | 
b. 855 8 n 4.7, f. Fig. I Salk. 147 pl. 10 2 Salk; 492, 493. 4.3 
Viig dd, ger 187. pl. 4. „ Keb 10. pl. 127, 1 Rol. Ab 394. pl. 2. 395 pl. 1, 2. Hob. 135 
opta Sen 41 42,43. * Vide Supra Sect 69, Ce. eee af 
Sed. 


* 1R.3.4-pl.8. Sec. 78. Fir, That it ſeems to be ſettled at this Day, Thar 2 4 
Bro dn Writ of a Error To remove a Jud ment given ; and a b Recordare may 
dare, 9. 8 


1 Mod. 11. remove a Plaint entred, after its Teſte and before its Return : 50 like, 
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54 ot as 
1 Rot: Abr. livered to the Court below. eee e 1 2 
bh 1 Seit. 79. Secondly, That as a Recordare will remove a Plaint that is 
pl. 8. 
Bro» Recor- plaint, and all the other Proceedings thereon below are to no Purpoſe; ther 
„ dare, .. 


ment which was diſcontinued below.  _ 

Sect. 80. Thirdly, That as a Writ of Error can remove no Record 
1 Vent 63. which materially varies from the Deſcription ſet forth in ſuch Writ, f 
Bro-Recor g neither can a Certiorars, as in the following Inſtances; 
== Gs Set. 81. Firſt, Where the Writ deſcribes an Indictment or other 
plz. * Record, taken before 4. B. and eight others, and that certified appear 
- gry : to have been taken before f .4. B. and ſeven others only, or 8 beforchin 
prog and the other eight mentioned, and. others allo beſides them 47 where 
Crompt. 3a. the Writ deſcribes a Record, h coram A. & B. & ſeciis ſuis, and the Re 
Date Ch.134 cord certified appears to have been taken coram C. D. & ſcciis ſuis; or 


Dy. 222. pl. 


l j The Sec 
» Mod. 112. 1 where the Writ calls the Juſtices, before, whom the Record aur l 
Yelv. 32. {{iciarios noſtros, and in the Record certified they appear to have taken | Court 
8 it as Juſtices of a former K ing * 

: 317. 1 | | . 8 a | f | | | 
Keb 141. Sed. 82. Secondly, Where the Writ deſcribes an e ſteal -ol 
5 is. ing k two Horſes, and that certified is for es 3 as Tx lhe 

1 | i | Vri an Or ; 
Noy 54 Seer. 83. Thirdly, | Where the Writ deſeri ap — büc 
1 Rol. Abr. Foreign Salt, and that certified is concerning Saſt in general. 4 7 
40) Rel. Abe. Sect. 84. Fourthly, m Where the Writ deſcribes Oe yr 1 Diſc 
395 B 1. the Town of Needham- Market, or concerning the Moe 2 7 2 1 
x, = . an Order concerning the Town of Needham, or the Ma A * 
F. N. B. 71. returned, without ſnewing in the Return that they are ga 
Lett. A. Town. | AF, | „ | jnſt 4. | ſuch 
leg I Seck. 85. Fifthly, Where the Writ mentions only * Loon —9 8 Benc 
Cro. Jac. B. & C. or Indictments wherein A. aan qt p it is taken for | had 
Va. tified are againſt A. only, or againſt 4. & B. only. eg. That 2 gte 
Yelhv. 42. | . | denie 5 

1 in m ks, neither do | find ir any where 
Plow. Com. granted in many Books, nei 0 "iſt 4. may remove cn out! 
Vide Bo. Certiorari for the Removal of all ene en fra chi 

Error, 13. wherein the ſaid A. is indicted, together with + Ri 4 — indictment 3 him 
28 H 6. 11 concerns him; becauſe in Judgment of Law it * „e find it 4 agredd retw 
1 every one of the Perſons indicted. But I do n ir coc Niki 
e in ſi Indict ſhall be removed ſo far 3s 
pl. 51. 282. Whether in ſuch a Caſe the Indictment | | * 
pi 86. 10a. cerns the other twenty? | Variance between the on: 

|. 106. ee ee 8 ial Variance be : 
b 1 Sid. 48, Seck. 86. Sixthiy, Where there is a # yea Additions of the Pat $ 
Parallel Caſe, Writ, and the Record certified, in the n 8 Ow -” f Gigghtt an / 
„Rol Ap. ties; as where the Writ gives the Defendant t 5 we Wric commands or 1 
4 F 4 Ate. and the Record certified that of Oger; or n an, quecangs o 
7 pl Abr the Removal of all Convictions againſt * Henry, g 10 
11 RO . h, | a 

| | 75 1 Bro 

754 Pl. 7,13. | | | Lett. C. Bro. Varriance, 62. 45 

e ee e 

101. . , 6M? „ . 5 3 nb. Þ 4 
Gro. El 882. pl.14. 12 Aſſ pl. a. Bro. Variance, 66. 2 2 "gr 155 Ab Bio. 57 by 7 1 15 
E Hotſpurt, Hill, 12 Annæ Cont. 1 Rol. A 395. B. 2. V6 Ed. 4 f pl. ſ ; 


501-134-8000 EG 
Ch. 7 f 517. CGrompr. 132. a» Dalt. Ch. 134. March, 112. {nes 1 3 "1b 231.P! 
Lamb... B. 4. Ch. 7. f. 51. Crompt. 132. a. Dalt. Ch. 134. pg f 1 
r Vide 1 Rol. Abr. 754. pl. 5,6. * Salk. 264 pl. 8. 41judged Mich. tertio 
1 


be where the Writ calls the Defendant John a of Stiles, and the Record « f 44 pl. 


may Jn Stiles ; or where the one talls him b Knight and Baronet, and the 31. 

like. other Baronet only; or the one © Garret Ma ines, and the other Ger. C0. Ja 533. 
be. g Malines ; or the one 7. S. d nuper de Bl. and the other 7. §. nuper de C. Ja. 417 

cold ot the one F. S. of B. Sadler, and the other 7. S. of B. Salter. Vet if Rol. 


the Variance be only in the Spelling, aud the Words have the very 
fame Sound cithet way, as © Bird and Bard, * Shelbary and Shelbery, it rience berween 
ſeems that it will not be material; becauſe it appears not by any Record ien 


of the Court, but that the Name in the Certiorari may be the true Name, — wk 
| by a Name of the ſame Sound, . 
ſhall be intended to mean the ſame Perſon. Allo, if a Certiorars name , 9 
the Party without any Addition, and the Record certified, name him r bestes 
with an Addition; yet it ſeems that it may be probably argued, that Ainſworth | 
the Record may be well removed by ſuch Writ, in the (ame Manner as * ui 
it may be by a Writ of 8 Error, which has the like Variance. But if a Par. Cafe, 1 i 
Writ of Error deſcribe a Perſon with an Addition, which is omitted in the Sid. 191 pl. 
Record certified, it hath been h lately adjudged contrary to the Opinion by. 173. 
in dit Edward Cole s i Third Report to the contrary (which ſeems to be pl. 16. 

rather contradicted than ſupported by the * Authorities cited to maintain . _ oaks 
jit) that it cannot remove the Record; and the Reaſon ſeems to be Cro.El, 172. 
the ſame in Reſpect of a Certiorari. pl. 14. 


Saß. 87. As to the eleventh Point, vis. What is to be done by the 8 1 * 
| Court above. where the Record mentioned in a Certiorari is not removed Vide Ces. 
by it: It is u aid, That ſuch Court cannot in ſuch Caſe proceed upon _ ans on 
the Record; becauſe in Judgment of Law it ſtill remains in the Court be- t Rol. Abr. 
| low, but will either n quaſh che Writ, and ® award a new one, or ſuffer 797. Lett. 


the Court below ro procecd in the Cauſe, and take ſuch P Order in Re- = Ab 
lation to the Deſendant's Appeatance either in the one Coutt, or the other, 329, p'. 14, 
oenſwer the farther Proſecution of the Cauſe againſt him, as ſhall in “1 Sid. 193. 
W Diſcretion appear to be moſt proper. 51 1. pl. 
„ . 88. And now I ſhall confider the ſixth Particular, viz. What 3. 
8 is to be awarded aſter the Removal of a Record by Certiorari in er 25. pl 
ie: ſuperior Court: As to which I take it to be agreed, That, after  Sbute and 1 
_ coral, if the Defendant do not appear in the Court of King's xc feed hi 
Ss the lame 1 Kind of Proceſs lies againſt him as if the Cauſe Gwe = 
dad been otiginally commenced there. Alſo | rake it to be f 2-9 l. 6. 1. = | 
ps, Able ſeeing by ſuch Removal the Cauſe below is wholly put with- 5173 


Ain the Court of Klas » oy ale, ud urn Vid. by. 
t ng 's Bench, but by raking out a Scire facias to warn Vide Dy. 29. 
mM 10 Proſecute his Appeal in that Court 3 8 if the Sheriff Cn Sid. 
| Nia a wal ley he ſhall be nonſuit. And if the Sheriff return a fog. 

5 h a Scive aciar fitut alias ſhall be awarded; whereon, if the Sheriff 3 — 5 
F _ a ſecond Nihil, I do not find it { agreed what ought farther to be i; Co 2, 3. 


SZ, 8g. As to the ſeventh Particulat, wiz. Where the | Proceſs on 15 H 6. 1. 


hy al, Indictment, or Information ſhall be ſaid to be diſcontinued, 7 AT pl. 5. 
ued, or put without Day; having premiſed, that it ſeems 26 Af, 


' i . 2 R. 

3-9. pl. 20. 3 Aff pl l 6." | Pl. 3 

| 197, Ml. Pl. 3. Vide 1 Sid. 193. pl 23. 2 Keb. 142. pl. 15. 1 Keb. 102. pl. 106. 1 Salk. 

Bro — * Vide 3 All. pl. 3. ? Vide 12 H 7. 2b. pl. 3. 3 Alpl. 2 R. 3. 9. pl. 20. Bro. Indictment 30. 4 
D. E. H 4 „Keb. 142, Pl. 15. Lamb. B. 4. Ch. 5. f. 518. Supra, Ch. 25. Se& 11. 4. P. C. 70. Lett. 

6 Mod. 240 2 "S. P. C. 30. Lett. D. H. P. C. 211. 48 Ed. 3. 22. pl. 2. 48 Aſſ. pl. 3. 1 Salk. 61, 62. 

3-12.ph,2, 4 J Pal, 15,140, Ficz. Coro. 103. f Vide S. F. C. 70. Lett. D. E. 72. Lett. A. 48 Bd. 

. St 49A, pl. 3+ Bro. Appeal, 15, 1480. Fitz, Coro. 105. ; , 


. M 
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to be agreed, That every Suit, whether Civil or Criminal, and al 
ſo every Proceſs in ſuch Suit againſt Jurors, ought to be properly ow 
tinued from Day to Day, from its Commencement to its Concluſon 
— without any the leaſt Gap or Chaſm ; and that the ſuffering any ſuch Gy 
FinchofLaw or Chaſm, is properly * called a Diſcontinuance; and the continuing 0 


2 Fitz. 


437. the Suit by b improper Proceſs, (as by a Capias i:ſtead of a Difri 
Co-Lirt-325, or by giving the Parties an e illegal Day, is 23 called a Mia 


Bro. Amend. nuance: I ſhall for the more diſtinct underſtanding of the Learning ofthi 


Frs Proceſs, Kind, endeavour more particularly to ſhew ; 


124. 127. „ 1 56) = jt Cas i 34 
: 1 1 . 3 what particular Inſtances Proceſs is generally ſaid to be di- 
22 E. 4 3. pl. Secondly, Where to be miſcontinued. 
lis 1 Thirdly, Where to be put without Day. 


erg Inſtances, 16673620605 
8 H. 6 29. pl. by 1 — 4 | a 
„ , e g, Bb, pen ede ſecond is noe relied on the very ſame © Day 
10 fl. 1, ON which the firſt is returnable; as where a Venire facias is returnable on 
N 15. the 23 of January, and the Diſtringas is teſted on the 24th, or any othe 
Keilw. 36. ſubſequent Day. e . 
5 . edt. 91. Secondy, Where chere js a; Term interycning berween th 


Co. Litt. 325. Teſte and Return of a © Capias; for the Law will. not ſuffer any ſuch (. 
: m_ 0. Dilcon- pias, leſt thereby the Defendant ſhould be impriſoned an uareaſonabl 
| Proceſs, 11. Time; but an Original may be continued by any f other Proceſs, cxcryt 
23, 50,57, 61. a Capias, tho it have a Term or more interyening between its Teſte and 


418. Return. 8 Neither is it any Objection to an Exigent, That it is not 


12 H. 
RR E.. made returnable on the next Term after its Teſte, becauſe it muſt alloy 
25 pj-5- , Time enough for five Counties to be holden between its Teſte and Re. 
| 14% turn. | N 222 

© Bro. Di. Sed. 92. Thirdly, h Where, after Iſſue or Demurrer, the Court give 
de Proceſs the Parties a Day to a diſtant Term, without making any Continuance 
23. do that immediately following. VF 
21H. 5. 16. Se. 93. Fourthly, Where the Term to which the Suit is continued 
1 Buit.r4r, is adjourned, and the Suit is i not adjourned, accordingly. F 

142, 143 Seck. 94. Fifthly, Where any of the Parties are deſcribed in any Con- 
Yelv. 204 tinuance of the Suit, whether on the k Roll, or by! Proceſs, by a Name o 


205. 


Cro. Ja. 283, Addition variant from thoſe in the Original, &c. tho ® only in one Letter. 
284 Sed, 95. Sixthly, Where after Iſſue joined the Procels is * not con 
3 1 tinued from Time to Time againſt the Jurors, returnable on the ſams 
1 S. K 51. Days to which the Suit is continued on the Roll againſt the Parties. 


©8 Ea, 4.13: Sect. 96. Seventhly, Where ® a. joint Yenire is firſt awarded for 
D 577 pl. Trial of all the Defendants together, and afterwards ſeveral Venite. 
23. the Trial of each of them. 8 | 1 
the fo. 467. Seck. 97. Eighthly; Where a Yenire omits Part of the Iſſue, of 

| Fitz. Con- {ues to be tried. _ 2 = . 

78 Ed. 4 3. pl. 10. Daliſ. 108. Dyer 175. pl. 23. Sure Bro. Diſcontinuance de Proceſs, 23. An 


16 pl. 27. s Daliſ. 108, 1 Rol. Abr. 484. pl. 1. 3. h Cro. Ja. 236, Yelv. 169. 21 H. 7. 16. pl. 27. "Fits | 


Abr. 484. pl. 8,9, 10. Cont. 1 Bulſt. 144. 3 Bulſt. 233. iVide 1 Danv. Abr. 243. 4E . pl. 19. 
Niſcontinuance, 27. * Fitz Diſcontinuance, 1. Bro. Amendm. 22, 4 H. 6. 6. pl. 17. 45 2 inuntce 
i Fitz. Amendm. 13,17, 21,27, 69, 77. Diſcontinuance, 7, 12, 17, 40, 42. Error, 15. Bro. * 1. pl. 
de Proceſs, 36. Amendm. 50. 38 E; 22. b. 39 E. 3 21. 8. 40 E. 3. 31. pl. 9. 34. pl. 18. : 1 64 
7 H.'6. 27. pl. 20. 9 H. 6. 39. 2. m Ruzre 4 H. 6.6. b. Bro. Amendm. 45. Fitz. F N b. 4 4 
Ed. 4. 20. pl. 27. Bro. Diſcontinuance de Procefs, 33. Continuance, 62. re, 22 H 41 16 
Fitz Diſcortinuance, 11, Vide 7 H. 6. 27. pl. 19. b Fitz Diſcontinnance 14, 3575 * 92 


Vide Bro. Diſcontinuance de Proceſs, 63. ere Cro. El. 622. pl. 14. Hl. 
4 8 


5. . | | | * | BEN 
»:1H 7.16. _ And firſt, Proceſs is generally ſaid to be diſcontinued in the following 


Una) 
Seck. 
Sell. 
y a N 
here + 
orpora 
| or 
ny D 
oy 
wut an 
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Seck. 98. Ninthi, + Where a Venire omits any of che Patties. fz Oi. 
Sell. 99. Tenthly, Where a Juror is named in the Habeas Corpora, 10% fg. 
V a Name * different from that in the Panel returned on the Yenire ; or 1 Rol. Re. 22. 
here a Juror returned on ſuch a Panel is wholly omitted in the Habeas 0 
era; but in theſe Caſes, if che Juror ſo miſnamed, or? omitted, be not Winch, 90 
vorn at the Trial of the Cauſe, it is Þ queſtionable, Wheth r there be Br. Amendm. 
ny Diſcontinuance at VW e 4 2 a . Ut f wy 7 K 4 
Kas, 100. Ekvemhly, Where a Venire or Diſtringas are iſſued with - Fitz R- 
ut any © Award on the Roll to warrant the. plesder, 4. 


C & 


| $:8. 101. | I ſeems, That before the making of the Statutes of 11 9 
6. 6. and 1 E. 6. 7. all Pleas and Proceſſes before Juſtices of Affife, pl. 20. 
020 · Delivery, Oyer and Terminer, ot Peace, or other the King's Com- * 6. 39. 
miſſonets, were diſcontinued by the making a new Commiſſion, or Aſſo- 9 kd 4 11. 

ciation, or by altering the Names of the Juſtices or Commiſſioners ; but pl. 7 

this Miſchicf is fully remedied by thoſe Statut¶es. 1 Fs. 
Se. 102. If an f Indictment be removed by Cie, after Iſſue Bro. Diſeon- 
hoined, and Proceſs awarded for the Trial; ere, If it thatt'be diſcon- nes, 47. 
tinucd, if not remanded before the Return of füch Proceſs? © 4b. 3% 331. 


$:3. 103. As to the ſecond Point, vi! Where Proceſt is genetall. 188 43.9. 
ItZ, An 


doth not amount to a Diſcontinuance, it is generally called a Miſcon- * 
tinuance; and this ſeems agreeable to che proper Notion of the Wotd; 5 Mt * 
for as a Caule may then propetly be (aid to be diſcontinued, when there r“ 


+ \ &% 


. . ö 28 . + . N 1 k 1 11 8, F 
miſcontinued, where it is continued amiſs, or by an s erroneous and not 6 Mol. _ 
void Continuance. And agreeably hereto, the Books which ſpeak of Fitz. Diſ- 


this, as I ' apprehend, was alſo the Opinion of the greater Part of che *nence: - 


Court of King's Bench, in the late Caſe of i Middrington and Charleton. ue 


. Br. Amendm. 
all continue in the 10, 3, 93. 
33 alter the King's Demiſe, as it would have had if he had 29. 0 
Sa. 105. As for Appeals, m I do not find it any where ſaid, That INC War: 
the Pleas, and other Proceedings therein, being put without Day by the $149 1115 
Demiſe” of the King might not be revived by a ſpecial Re · attachment, in 7 H. 6. 28. 
— lame Manner as-in any other Action: However it is certain at this . s, 
neſs That by Force of x £4. 6, 7. and 1 Anne 8. neither the War n 
Ls nor any Plea, nor Proctcding therein, ſhall be any way diſcon- 2s bh 
ued or put without Day by ſuch Demiſe. | * , 5. 777 
, K 700 E. 1 1 BY | = 80 6 EE RIES RAE We | 4 5 D Bro. 
ace de Proceſsy 3. 1 K. q* "off. +. 80 Ty g. 66. e Vide Finch of Law. IL iſcontinu- 
ur — 2a, SeRÞ 
Jac. 1 17. Cco. Jac. 283, 284. 1 Bulft. 142, 193: i Trin. 11 Anne. k Co. ow Cro. 
* Moore 548. : Vide Supra, Ch. 1. Sect. 12, 13. n Vide 7 Co. 30. e 39531. 


Seck. 


— — — 1 K = * 4 l * ” * 1 a 
ha —_— = * CIC 2 pe — — eee —— 


* 
1 


Pi chef Law I find that any Statute hath remedied this Miſchief, except in the Caſo 


Vice Bro. And in all probability the Book is miſ-printed ; for as it ſtands at pre 


F. N. B. 111. to be diſcharged, and that n new Proceſs ſhall iſſue where the De 


. Co. 29. the contrary ; by which it appears, That if the Original be good, ad 
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* Dy. 226, l. Sec. 106. It ſeems to be holden by ® ſome, That all Cauſcz be. 
2 2. vl. 3 ther Civil or Criminal, are diſcontinued; and by b others, who lem 
Cro. E. 12. ſpeak more accurately, That they are put without Day, by the Juſtice 
B., Dit:o. before whom they were depending, not coming on the Day to whia 
tinuance de they ate continued, whether ſuch Abſence were accaſiocd by © Death, g 
Proceſs, 29- any other Cauſe, But it ſeems to be agreed by all, That a Cav 
7 > 5- diſcontinued, or put without Day, cannot be cevived without a Re. fun. 

3. _ mons, or Re- attachment; which if they ate d Special, may reyire th 
| a 8 whole Proceedings; but if general, the original Record only. Nor 0 


432 433- Aſſiſes, and Faris utrum, which are provided for by 1 E. 6, 7. 
3 77 Sed. 107. As to the eighth Particular, viz. How far Errors in bio 
Err. Diſcon- ceſs are fatal: It ſcems to be generally taken e as an undoubtcd Principe, 
rinuance, 19 That a Diſcontinuance, by ſuffering a total Chaſm in the Proceeding, 
N whether on the Roll or in the Proceſs, by not giving a freſh Continue 
23.24 inſtanter upon the Determination of the precedent, ſhall never be aide Time 
9 H. 6. 40. by an Appearance and pleading over: And the Book f of 9 H. ;, 2.1 RF" 
24 E. 3. 23. 7. ſeems to have an Opinion, That the Miſreturn of a Sheriff, as where A 
pl 17. be returns a Cep; on the Award of an Exigent, is not ſaved by the Deſer 
30 Alf p1.39, dant's pleading over; bur this is 8 queſtioned by Staundſarde, and ſeem 
Bro. Diſcon- contraty to .the general Tenour of the other h Books, and contradid 
— de both by i Brook and k Fitz herbert, in their Abridgment of this very Cak 


roce 2 


et ſent, it is hardly Senſe, or reconcilcable ＋ itſelf. 44 2 a Dong 
II. 5 „. pl. appearing on erroneous Proceſs, cxpreſly except to it before he 

ay ihe iedet over there have been many ® Authorities, that he ought 

2 07,5100 poo firſt happened. But there is a greater ® Number of Authorities to 


Fitz. Re-at- the Defendant preſent in Court, he ſhall be compelled to anſwer it, let 


en 5 | cars! S fu 
teakment, 1. the Proceſs whereon he came in, or the Execution of it, be never ſo 1 65 
alt. roneous, or deſective, ſo that it never were diſcontinued ; for the * Dice 
Feb 204, Proceſs is to compel an Appearance; and that End being ſerved, an j 201 
 Cro.Ja. 253, legal Charge appearing againſt the Defendant no way Wenger! i 
. „ el. Làw will not ſo far Regard a Slip in the Proceſs, as to let the Defendant BW any 
243. our of Court in order only to have him brought in again in better lars Tria 
21 H 6. 16. And therfore where a Defendant hath excepted to the Procels mo pene 
1H _- hath appeared, that he was P never ſerved with it, or that 4 no ſuchf . oder 
12 H. 4. 17. 3 ; 2 | O Oci . al or that 
pl. 15.. cels lies in the Caſe, or that ic bore © Teſte before the Original, ot unn 
34 H. 6. 20 VVV . 5 33 | Peat 
, . e er ens ary 3 | 3 
6.5. 8. b. Co. Litt. 325. 2. Bro. Diſcontinuance de Proceſs, 4, 11, 47. Amendment, 2 * 
127. Diſcontinuance, 40. Amendment, 27. 38 E. 3. 22. b. 19 U 6. 39-2. Sec 3 at 8 
Repleader 2. and Diſc. i. Where — Opinion is ſaid to baue been holden ; but this few: wie \ Fin. | the 
ed by the Caſe et Large in the Tear-Beeok. * Vide Supra, Ch. 23. S. 141. 8. F. C. 169. b. "5 Wy 111 
Coro. 444 Co. Litt. 325.2. Salk. 59. pl. 2. 1 Sid. 260. pl. 7. 1 Rol. Ab. 779. Letter L. 2 oh | Kt 
Cro. El. 582. pt. 6. Cro. Jac. 31r.pl. 10. See the Jocks cicet to the other Parts of this Seffion. In 1 2 e Kin 
6. Notice is taten of three' Reſolutions that Cepiat where it lies mt, is not aided by an appearance 7 Pei Nr. re 
aid. of a ſubſequent one contradiffing them. i Bro Reſtitution. 8. * Fitz. Coro 68. But in another Port of . 
abriages this Caſe, without taking any Exception to it. Fita Damage, 50. I Alſo it is cited in Yelv. Wi 6.15.1 Proc 
284. 1 Bulſt. 742. fer The Prof of rhe contrary Opinion. ® 40 E. 31. pl. 10. 47 Ed. 15 pl 36: 780 de Proceh, 10 E 
b. 3 U. 6. 85 a.” Fitz. Repleder, 1. Amendm. 14. Proccſs. 154. Error, 82. Bro L 237 3H. 6.29 b. 1 Fi 
FO, 57. Default and Appearance, 11. 1 Rol. Abr. 779. L. 3. 3 Mod. 265. Doe the Tror- g than warrant i * 
| from which the above. cited Authority in Brook Diſcontinuance, 50. is token, ſtemt rather to contrad: Je Proceſs, 11 bes 
n 8 H. 6, 29 pl. 24. 12 H. 6. — — 15. 18 H. 6. 15. b. 47 E.;, 14 pl. 16. Bro. Diſceutin g 3. 3. pl. men 
56, 57: Fitz. Proceſs, 129, Di continuance, 19. ® 21H. 9.16. pl. 27. Fitz. Error, 75 4 3 1165 is 
Bio. Error, 28. Reſponder, 12. Faux Judgment, 4. 10 H. 7. 21. pl. 15. Yelv. 158. 1 L Ab. 179. L. 1% H. 
nl. 2. and ſie th arber Boks nder cited. V. Fitz. Diſcontinuance, 36. 9 H. 5. 1. Pl 8. 1 =o Error 109. Proel 31% 
46 E 3. 30, pl. 28: Bro. Faux Judgment, 43. 4 10 H. 7. 21. pl. 15. 12 H. 4. 18. pl. 15. Bro. 7 - 
173. Jour. 36, 54. 21 H. 7. 16. pl. 27. 8 H. 6. 29. pl. 24. Fitz. Proceſs, 127« * 2 Sid. 4. P Vid 
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nurn, or for 2 n Days as ii ted to one who $+ not return 5 — 
el to ea d de 3 . rr 
ved, upon great Original. And Defect; yer * N an 5 
de Opinion Deliberation by : yprecably he . hath been an Fiz. B (cor | 
\ _ Mr. Juſtice x the . rg W com- Taste 39. 
1 in u Powell, That the of King's Ben y A re- 21 H 7 10. 
e Words de m pon an Exi ; . che Defendan s nch, apai pl. 27. 1 
. morte viri Exigent, which was ant in an „ againſt Con-. 4 
otwith 1 715 c. ien W nan A 40 B. 
raving indie ad dos all 2 * 1 for — 2 TLIC 
be J. | Ocels, he could 3 is A ment, 8 
h f. — ern wo dyanage of age 150. 
Amendmen are ſalyed by a oint, except. on Note, That ©, by 5 Bro Jour. 
7 ndment | by an A pt ” one b in al Jour 
. Allo it eme un 8 8 ſaid general «IM 
| == Time, my Lo n they a mention Fr ance, 23. 
2 de Bell. all . e - Amendment, 
Fen wet Coe by: — geen che Pati han FT 
Kaine Ex es by which i uances, are Errots w ties Have 38. 37. 
te hang Exceptions to hich i appears "That Bete. —— TROP 
aten 10 , Which they wou rors, have cfendants rance 75E.. . 
an dae, in et e — not have ben T compelled r6 anſer e 1 
riginal be 2 dene ten vg ſuch Err ors uch Original 1 ro os 7. 11. pl. | 
moch l. ot diſcontinued haſm in the | as they certainly been Fitz. Dif. 
For —＋ . Appea d by ſuch Errors Frog weer roars azo 'by — 
would it not be a eee hy ſhio And if th G. 57 28 
J's) diſmils 3 c be altogetl » any of the other ould they 1 S 3 3 
L her as trifling i Errors above-menti n 
living 2 this paar, 2 order 2 his, as in pon eee „ebe egen. 
| 2 who wy bur be of the u or him again 2? ' Cale, 1 
| 1 108 * tho is actually in the — — by delt. Vide 
| Diſcontinuan t. it ſe oh of the Cour. 1Sallk.59, 60. 
| ance in the: ens agteed A | | Court, an O Vide 40 E.3- 
1 he Proc en he the 4 Books, That any o 5 — 5 
| ay Caſe N Cominugnca, a Chaſm in — ol have the far any other 2 fl. 5 59. 
Trial, ſhal iſcontinuc. or a whether in the 16 Procels ; but i 8 Fd 
[Ti ll ae * new Pres tbe he Proceſs ut it oems That nl 
| over +00 if aer Tri K tocels to * Suit; bur if it Roll, ſhall in _ 141, 
„ the falt _ 0 Ve . the fir > ec . 2% | 
I omar "hrs e e g 
en e ee t be given on a the whole Tri 2,283,285 
8 SW erroneops,tt wi a V e whole T ö 
dhe - 109. wholly unwarranted 1 will be CINE by Jurors rial Seh. 51 
urors wh p as | ap eh „And conſe ; ly erroneous ; ap- Cro. Jac 9 | 
bnd which 22 3 any other 1. the Iſſue D %. Abe. 
| : ” | e . , 1 | 9 L. 15 . 
Red awarded called Diſconti uſe, will make = the Proceſs A; l A 4 
to a 5 which i inuances i a f Miſtrial gainſt „„. 
IN = © wrong Office not ? proper 2 ag Where ſuch P . much“ 1 7 0 
eg 11, Firs. Diſcongin Mlicer, ot has a oops n an 
W -Difcontinuance, 39 web. a ibgs ong Viſne, where it is di- 18 f 3.206. 
Fiz, Ameodmeas, mtloumnce, 39, © Cra, Fic 1 , .or;* miſreci - 1 H. 4 3. 
Ea 3g. Bro: Ame Bro. Repleads Jic: 311. pl. ts. ah, cites the Fro! Dit 5 
ment, _ are 42 pl. as ti e ef Diſcontinuah 33 E. 3. 22 1 1 N 
115. 287, 57. Enqueſt _ 4 pl. 33. * 7 r ney 0. Bietet nene me i. * Diſcone. po ; 
1 ay ern 4.55 J LINA G4. 19 H. 0c 39 7 5 9 70 
w. El. 4% Dan. 558. © Fux r #9 299 - 39-2. . 34H. 6. _—_— þ 4 
ie B-674 ol. 17, 58. bl — roncimanes, 50.30 AI 139 Kar il 
Ch, 24. Sed. 92. 2 D ne Error, 16. 22 E. 3. 2. F. itz. Diſc. * 3 
e be. 8 38. Moor g 46. 7 27 On. Diſe, 35 5 Mod. 
Maron, TY es 56. ge — 9 K. 3 
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* Cro. Jac. former Proctls; or is miſteturned, or b not returned at all. 64 Roti 
407.P” Ab. Errors of this Kind have ſuch Aſfect evon in Civil Actions, Where ie 
29.757355. are not wirhin fome of che. Statutes: ef: Amendments or Jeofaile, ug jþ 

1. J ſcems to be admitted that they have, it plainly follows, That they nb 
4 * Ab. always have. it in Criminal Proceedings, ſince end fuck Procoedingy an 
340-pl. 2, 3. within the Benefit df any of choſe! Sratures. But if: an Free 0 
1 1. this Kind, owing: wholly to the Miſpriſion of the Clerk, be Giſcorered he 
< 6 Mod.283, fore Trial, and the Amendment of it wilt ſet the whole Matter riph 
24, 265- perhaps it may be à amended by the Common Law. 'And it hath ba 
2Long quint.. © holden clearly, That even a Difcontinuance of Proceſs may be amen 
E. 4. 140. ed. by Conſent of the Parties Natl cy 2? ** £22 * 
Pro. Sg.  Seft, 110. Howſoever an Error may be ſo far ſalved by the Pirty's ih 
Bed mpellable to anſwer the Origin 


q 1 avs tf 
35 i} \- * 


Diſcontinu- 


. e' by Hog 
e : : H 25 void ſuch Diſadvanrage when ſuch Award, which ſhould have cauſed i, 
. 

Fitz Amebl. PAT 1 
l 75 | t ſeems to be s agreed, Thatil 
* 3 Man be outlawed, or condemned by Default; for not appearing to pio 
pi. 1; ceſs, which · is any way erroneous; he may take Advantage of the Em 
29 H. 6.29. a. in Avoidance of ſuch Outlawry, or other Condemnation; for no on 
1 ſhall be condemned barely for not'appearing, where that which ſhow 
S. P. C. 184. have compelled him to have appeared is deſective. But it h ſeems, Tut 


N Ate, 3 Defect in Proceſs in an Outlawry, may be ſalved by the Defendant 


_ 82,84. - purchaſing a Pardon, and ſhewing it to the Court; for that ſuppoſes tia 
Exi — 20. there was ſuch an Outlawry againſt him, as needed a Pardon, which, 


H. Ge 271.- 0 . . 5 
Fitz. Amend. it were erroneous, it would not do. 


ment, 2 V Seck. 112. How far a Diſcontinuance of one Appeal will be a bart 
Diſcontinu- another, hath been already conſidered, Chap. 23. Seck. 130. 
r ö eee, nts ot 


Bur 9 H. 5. 2. And now 1 am in the ſecond place patticularly to conſider the Nati 
r 317. b. Of Proceſs on a Criminal Accuſation, with a particular Regard to 1 
384.34 p).47. ceſs of Outlawry only; and for the better underſtanding thereol, 


Fitz. Amend. conſider the following Points; 7 
e ber ta 1 | 
Bro. Appeal, 


7. ſeem con» 1. Whether Proceſs of Outlawry lie in all Criminal Caſcs? 
2 n 2. Ia what Manner it is to be awarded in general. 1 pn 
„ 9 What is patticularly required in the Award of it againſt the 


1. id 100 pe whether of Felony:or” Mailtem, and in alt Indictments _ ” 
pl, 3. 360. pl. ſon or Felony, and on all * Returns of a Reſcous; and allo inal. wil [7 
Bro. Reftleu, nients of l Treſpaſs Pi. &. Amis. Allo it ſeems probable, That © © 
rion,s, | a. Indigtment of n Conſpiracy; of u. Peceit, er apy other © | By 
Amendment, higher Nature than a Treſpaſs wich Force and Arms, but ? not 009) . 
9.416. pl. dietment for a Crime of an inferior Nature. 55 FOR Po WE 4 2 
= $0: 19 ,7-3:573- Fas. Ciek H. Þ MRP)! 3 * 
by H. 9. 10. pl. 10. Fitz. Otten 25, Diſcontinushee 51.” i Finch of Law, 346. | Thelos! if 1 N 1 The 
B. 1. ch. 15. pl. 1. 35 H:6,b.ph 9 * 13 H. 7142. pl. % 2 Inſt. 665. | Cont. Fitz. , 78. 


4 


e preg a agreed, That it lies not on any Action on a *22t4 b. 
AL E, 


4 + of +) Premunire, and many other Caſes; ot impliedly, as where à Reco- Fitz. Proceſi 


aun ery is given by! an Action wherein ſuch Proceſs ay before. | And agree- 5, p. 
ny bereto is hach beem adjudged,: That it! lies not in an Adios bn, * e 
ve e catutes of © Liveries, or of d Maintenance, nor in a © dccies tantum, ang Exigent, 25. 
de lay not in 4 Wrir of f Entry on 5 Rig. 2, 5. till it was given by 3 
rioht 1 4.8.14 But that it lies on a- Writ of Treſpaſs for a 8 Forcible;Entry 9 E 4. 2. p18. 
bers on 8 K. 6. 9; becauſe the: Statute expreſly gives a Recovery by ſuch, Writ, 5 % Start. 
en end ſuch Proceſs) lies in ir by che Common Law. It ſcems to be holden 7, J, .. 


bn the h tur- B- d H. 6. That it lies on all Indictments on. Statutes ; <8 


er the contrary is adjudged in | 22 E. 4. as to the Statutes againſt Fre- 4g. 
ung ; and it is there laid down as a general Rule, That it lies not on Cent. Bier 
DE Indictment any more than in an Action on a Statute, unleſs it be Procehs, 290 
$ to reſly or impliedly given by ſuch Stature. R 1 
bs to che ſecond Point, viz. In what Manner Proceſs. of OQutlawry Ner- Bro. 
/ + Ws to be awarded in general: I ſhall obſerve the following Particu- 2H f 


Sa. 115. Firſt, That it ſeems to be agreed * That in every Indict- 35 H 6. 6. 
went or Appeal, for any Crime under the Degree of Capital, there mult be Rog 
three Capias's ro the Sheriff of the ſame County wherein the Proſecution 14. 


Pro. Bs commenced, before the Exigent ſhall be awarded, unleſs it be after *35 H.6.6. 
m Judgment ; in which Caſe one Capias is ſufficient, And m Quere, If Pitz proces, 


Thee Capias's be not ſtill neceſſary in an Appeal of Rape, as they were at 101. 
the Common Law, notwithſtanding it be — 1 felons by . > os Proceſs, 
. 92. 116. Secondly, That it ſeems to beo agreed, That one Capias, eBro-Exigenc 
before the Award of the Exigent, hath always been ſufficient in an In- 35. | 
eidment ot Appezl' of Death, or High Freaſon ; but that ir ſeems P = » 6. 23. 
eubrful, whether two Capiass were not required by the Common Law, in * 8H. 6. 3. 
fall Indictments and Appeals of any other Felony. However it is certain, 7 * 
Thur they are required. inall Indictments of any other Felony, by 25 E. 3.14. . 
which it is accorded, That if after any Man be indicted of Felony, before 43 E. 4 11. 
I Faſtices in their Seſſions, to hear and determine, it [hall le commanded to the > = 
Sheriff, to attach his Body by Writ or by Precept, which. is called 4 Caplas; 51. 


* 


Exigent, 


= 2 = 


| Pace, returnable at three Weeks after, wherein it ſhall be compriſed, that the 3 H. % . 
| Sheriff ſhall cauſe to be ſeiſed his Ont, and 770k kee Ea the Day of pl. 0 EP 
the Writ or Precept returned. And if the Sheriff return, That the Boay is not l age of 
fund, and the Indiftee cometh not, the Exigent ſhall be awarded, and the Chattels 15% 
hal be Jorfeit, as the Law of the Crown ordeinegh. But if he come and yield Raſt- Enrr. 
%% or be talen by the Sheriff, er by other Miniſter, before the Return of the (0% ff., 
bend Capias, then the Goods and Chattels ſhall be ſaved. It ſeems to haye 26 K. 3. 72. 
dern the general 4 Opinion, That this Statute extends to Appeals as B/'3,. 
g ell as Iadichments, cho it mention only the later; but that ic extends 0 
e e eee eee eee 
W 117. Thirdly, © That after the Sheriff hath returned a Cepi, if PS e 
as haye not the Body at the Day, the Court will not award an Exigent 3H C fr. p. 


„ 0” "> & wy 


pl. 28. 


476, m1 Vide 16 Aff. pl. 13. Fitz. Exigent 10. Coro. 173. Bro. Proceſs, 148. Eni | 
. . . . , . 3- ro. Proce 8. 148. xigent, 6 ? n Vide 
| wen * 23. $8. 59, to 70. 0 P. C. 3 II. P. C. 209. Fitz. Cor o. 234. 1 H. 5 Fo pl 8. Finch 
H p. itz. Coro. 184. 234. 42 Aff. pl. 97. Cont. 8 H. 5, 6. pl. 25. Fitz. Exigent, 3. 4 8. P. C. 67. 
ot 209. Vide Fitz. Exigent, 3, 28, 30. Proceſs 226. 8 H. 4. 6. pl. a5. 1 H. 5. 6. pl. 3. 18. P. C. 
Let. C. Fitz. Exigent, 23. 30. Aſſ. pl. 23. 7 125 
Seel, 


ang or Ss + 


els it be given by ſuch Statute, cicher cxpreſly, as in the Caſe 5 6 9 pl. 


c8H.6. 9. pl. 


. 83 Ft. | 
and if the Sheriff return that the Body is not found, another ſball be iucontinently Vide 3 * 6. 


on the Suggeſtion of an Eſcape, unleſs the Sheriff will return one. Cad ac... 


Exigent 7.27. 


OO. © Set; 118. Fourth, That if there be ſeveral Appellees, ſome af dach 
appear, and others make Default, and thoſe Who appear plead: a Plex in 
Abatement of the Writ, or any ſuch Plea in Bar as 


Nen 

3. 11, | 
v4. Sheriff ? 
7 ing been altered by ſeveral Statutes, I ſhall ſer forth thoſe Statutes in 


Pier. Pro» Set. 120. And firſt it is enacted by 6 H. 6. 1. Zhat before any Exigent l 
ceſs, 4, 34 awarded againſt Perſons indicted in the King's Bench, of T. _ or Felow, Wrin 

| ambleef6 LI. Capias ſball be direcked as well tothe _—_ Sheriffs of the County wherein thy 
6. 1. and 8H. be indicted, as to the Sheriff or Sheriffs of the County - whereof they be named inth 
Tie kit: Tnditiments, the ſame Capias having the Space of fix Weeks at the left, v 
Proceſs, 1, 3, longer Time, by the Diſcretion of the ſaid Juſtices, if the Caſe require it, 1 
34, 155, 164. 1e Return of the ſame ; which Writs ſo returned, the Juſtices 142 oceed in 
pl whe "I: the Manner as they had done before the Statute : And if any Exigent be awake 
47 Ed. 3. 4 or any Outlamry pronounced againſt ſuch N before the Return of the ſui 
Ka | e Outlamry thereof pronounced, ſal 


N. 2 Writs, the'ſame Exigent, ſo awarded, with 
M9 Py. cod, als bildes farmers: i. LG nb Lo on hon 
30 H. 6. 2. pl. Seck. 121. And it is farther enacted, by 8 H. 6. 10. That upon ever 


71 KH. 1 15 Indictment or Appeal, by the mhich any Sobjecbt dwelling in other Counties tha 
pl. 6. where ſuch Indiffment or Appeal ſhall be taken, of Treats: Felony, and Tre, 


before the Juſtices of Peace, or before any other, having Power to take ſuch I 
dictments or Appeals, or other Commiſſioners or Juſtices, in any County, Hus 
chiſe or Liberty, of England, before any Exigent awarded, preſently «fier i 
firſt Writ ef Capins returned, another Writ of Capias ſball be awarded, 6 
0 redted to the Sheriff of the County whereof he, who is ſo indicted, is or wi ſo 
h poſed to be converſant by the ſame Indiffment, returnable before the ſame Fafict 
755 whom the is indicted, or ap | 
ol 


| pealed, at à certain Day, containing the pu 
e three Months, from the Date of the ſaid laſt Mit, where the Countis l 
holden from Month to Month; and where the Counties be holden from fix' Weeks 
fix Weeks, the Space of four Months, until the Day of the Return of the ſu 
Writ ; by which Writ of ſecond Capias, the Sheriff [hall be commanded i jal 
him which is ſo indicted or appealed, by his any A if he can be found pit hin bs 


| Bailimick:s And if he cannot Ie found within. his Bailiwick, to make Preclomt 
tion in two Counties before the Retarn of the ſame Vit, that he which is jo it 
dicted or pede, ſhall appear before the ſaid Fuſtices, &c. at the Day contain 
in the ſaid Writ, to anſwer, &c. After which Writ ſo ſerved and 7 
he which is ſo indicted or appealed, come not at the Day of ſuch Writ rein, 
the Exig ent ſhall be awarded. And that every Exigent ana Ontlanry othernif 
awarded, or pronounced, ſhall be holden for none, and void. © 
Sect. 122. But it is expreſly provided, That the above-recited Sh | 
concerning Proceſs to be made before the King in bis Bench, ſtand in force." 
that this preſent Statute ſhall not extend to Indifments or - pals talen wy 
the County of Cheſter. And that if any Perſons ſhall be indicted or «ppt * 
Felony or Treaſon, and at the Time of the ſame Felony or Treaſon ſuppeſ: — 
converſant within the County, whereof the Indid ment or. Appeal mates mind 
be like Proceſs be made againſt 'thim as was uſed before. Bo 


— 3 I : 


e eee eee 


quires 


$ Withir 


Sec 
Statut 
Defen 


| Appe 


turne. 
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$2. 123. And it is farther enacted by 10 H. 6. 6. That ſuch ſecond 

Capias, 45 Is required by 8 H. 6. 10. ſhall be awarded upon Iadict ments or 

Appeals, removed into the King's Bench, or elſewhere, 45 Certiorari or ot her- 

856. 124. It is obſervable that it ſeems to be holden generally in | 

many Books, That every Outlawry whatever, on an Indictment or. * K 4. 1.;pl. 

Appeal againſt a Perſon living in a County different from that wherein 19 4.5 2. 


the Court ſits, is erroneous, if no ſuch Capias, with a Command to the pl. 2. 


Sheriff to make Proclamation, as is given by 8 H. 6. were awarded to 1 r 67, 
the Sheriff of the County wherein the Party is ſuppoſed to be conver: H P. C. 2cg. 


| fant, before the Award of the Exigent : And there are b Precedents where- Fitz. Proccts, 


in Outlawries in Appeals, originally commenced in the King's Bench, have 2 6. 1 pl. 
been reverſed for want of ſuch a Cayias. Vet it ſeems, That on the other Side 2. 

it may be pre bably argued, That Indictments of Treaſon or Felony, ori- > 
zinally commenced in the King's Bench, are expreſly provided for by the vide 19 ki. 
© Statute of 6 H. 6. which requires, That a Capias, having the Space of 6: 2. pl. 2. 
ſix Weeks or more, ſhall be awarded to the Sheriff of the County where- 26 Etror, 
of the Inditee (hall be named; and this Statute is taken Notice of by Ra. Ent. 52. 
that of 8 H. 6. which expreſly enacts, That it ſhall ſtand in its full Force, 17 1 
and therefore cannot well be imagined to intend either to ſuperſede or re- 5.& 3 my 
peal it. Eſpecially, conſidering that it begins with Juſtices of Peace, and 
makes no expreſs mention of the King's Bench; And it is a d general “a Co. 46. b. 
Rule, in the Conſtruction of Statutes, That where Things of an inferior 
Degree are firſt mentioned, thoſe of a higher Dignicy ſhall not be in- 

cuded under ſubſequent general Words. Alſo it appears from the Pre- 


amble of 10 H 6. 6. That neither Indi&mencs nor Appeals, removed in- 


| to the King's Bench by Certiorari, were within the Benefit of 8 H. 6. 10. 


before the making of that Statute, which expreſly provides for Indict- 
ments and Appeals ſo removed; and there ſeems at leait as good Realon, 
that Indictments and Appeals, originally commenced in the King's Bench, 


ſhall not be taken to be within the Benefit of it. To which may be ad- 


ded, That it ſeems to have been admitted in the Tear-Book of © 31 H. 6. 21th * 

that an Appeal, originally commenced in the King's Bench, is within “““ 

the Equity of 6 H. 6. 1. and that an Outlawry thereon is erroneous, if 

thete were no Capias containing the Space of ſix Weeks, directed to the 

Sheriff of the County whereof the Appellee is named, as that Stature re- 

quires; by which it ſeems to be implied, That ſuch an Appeal is not 

within the 8 but 6 ZZ. 6. and that the ſame is ſtill in force. 8 P. C 68 
SecF. 125. It ſeems to have been f agreed, That by Force of theſe Lecter B. 

dtatutes, a Capias ſhall be awarded into a County - Palatine, where the H. F. C. 20g, 

Defendant is named of any Place in ſuch County, in any Indictment or 19 11 6. 2. 

Appeal; and it ſeems, That ſuch Capias ſhall be directed to, and re- 31H 6. 11: 

turned by the 8 Chancellor of ſuch County; and it hath been h ſaid, pe 85 

That if he will not return it, the Exigent may be awarded as well as if Ark Goss. 

he had returned it; becauſe the Court cannot compel him to return it, Ports, 22 

and the Proſecution might be unreaſonably delayed, if the Proceedings 5, de 1 H. 

Were to be ſtayed till he ſhould return it. But i Staundeforde makes a « Ra. Entr. 


Gere, Whether the Court of King's Bench may not enforce a Return of; 4 pl. 1, 2. 


We; H 6 2. 
the Writ 2 31 11 6. 11. 


deck. 126. If a Defendant be expreſly named of the ſame County Cone S. P. C. 


herein he is indicted or appealed, and be alſo named under an alias dictus 3 


of another, it hath been k adjudged, That there is no need of any Capias, 197 

| Bro. ( inque- 
ag 22. "33H. 6. 11. pl. 8. iS P. C. 69. . Vdc Cro Ca. 252, 253. 1 E. 4. 1. pl. 3. Fitz. Procels, 
03. Dyer 214. pl. 44. Bro. Proclamation, 5. 8 P. C. 68. b. 


iii with 


4 

„. 
+0 : 
+ 
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wich a Command for Proclamation, according to 877.6. becauſe that lic 

* Supra Ch. comes under the alias dius is no way traverſable nor material. af 
"+ Se. 72. if a Defendant be named of B. and late of C. there is b no need of 

. 68. ; : i an 

leit b. Capias to the Sheriff of the County wherein C. lies, becauſe it appears tha 


Fitz. Proceſs, the Defendant is at preſent converſant at B. But if a Defendant be named 


haf 


Princip: 
cels ag: 
gtantin, 
Defend: 
appears 


199+ of no certain Place at preſent, but only late of B, and late of C, and! and the 
; prom on, of D. &c. being all of them in Counties different from that wherein he till the 


H. P.C.210, Proſecution is commenced, a Capias ſhall go the Sheriff of © every one «f 
thoſe Counties. Th | 

Sect. 127. Notwithſtanding the Words are expreſs, That any Outlay. 

ry pronounced contrary to the Directions of the Statutes, ſhall be void: 

4 39H. 6. 1 pl. Yet it ſeems to be agreed, d That it is not to be taken to be utterly yoid, 
5 but only voidable by Writ of Error. 

34. Sed, 128. As to the third Point, viz. What is particularly reguitei 

Error, 16. in the Award of Proceſs of Outlawry againſt the Principal and Acceſf. 


7 . 6. 2. ry, it is recited by the Statute of Weſtminſter, 1. 14. That it had been 110 


Fin the 

ved by 
been me 
Whethe 
Feain(t | 
tainly 
the Ex 
Princip 
gent ag 


Fitz Error, in ſome Counties to outlaw Perſons being appealed of Commandment, Force, il Sect, 
5 or Receipt, within the ſame Time that he which is appealed for the Deed is t- [there a 
2 * "79: lawed : And thereupon it is provided, That none be outlawed upon Appeal of Cn. of the1 
3 Co. 59. b. mandment, Force, Aid or Receipt, unleſs he that is appealed of the Deed be attunt 1 
P 3 ed + So that one like Lam be uſed therein thro the Realm; nevertheleſi, heil os "Pp 
137. b. will ſo appeal, ſhall not, by Reaſon of this, intermit or leave off to commence hi - 
Appeal at the next County againſt them, no more than againſt their Principil, 
which be appealed of the Deed, but their Exigent ſhall remain, until ſuch u l. | 


appealed of the Deed be attainted by Omtlawry or otherwiſe, 


In the Conſtruction of this Statute, the following Particulars ſcm 
molt remarkable; : | 


H. P. C. Sect. 129. Firſt, That it ſeems to be © agreed, That it extends 3s 
SI, well to lndictments as to Appeals, not only becauſe the Word f Appel 
8. P. C. 46, in the Statute may, in a large Senſe, be taken for any Accuſation in ge 
69 Lett. A. neral; but becauſe Indictments are certainly as much within the Realon 
4 N de of the Statute, as Appeals; and the Common Law, for the s Settling 
Lett. G. 48. _—_— yu Statute was _ du h not make any Diſtinction in this 
Lett. A. 69. Reſpect between Appeals and Indictments. 1 

N Sa, 130. Secondly, That it ſeems alſo to be i agreed, That whete- 
| b.128.a, ever {ome of the Defendants are expreſly charged as Principals, and others 


See Biirt.f. 5. as Acceſſories, before the Award of the Exigent, the Outlawry thereon 


; 7 E of thoſe charged as Acceſſories, cannot but be reverſible; becauſe it ap Fir, 
b. 18. 2. 34- pears upon the Record, That the Exigent iſſued contrary to the Diet Sec, 
p N 10 tions of the Statute. But if ſeveral be outlawed on a Writ of Appeal, 4 

Ra. Entr. 48. which k chargeth them all alike, without any Diſtinction, I ſee | not F 7 
* A how any Advantage can be taken of the Appellant's not having purſued = 

C.:10 the Statute, ſince it appears not but that he might have charged them al cl 
2 Inſt. 183. as Principals. ＋ 
5 a We Sect. 131. Thirdly, That it is holden both by m Staunaforar, * Cite, iv 10 
Lett. A. 148. and Hale, That if an Appellant take out the Exigent at the ſame 11m | 
rene: A. - againſt all the Defendants he muſt when they appear, count again | 
3.17. 6. 18, them all as Principals, and ſhall be concluded to count againſt ſomc1 a 
4 K pig. Eo : SO Lett Ind 
44 Al. pl.16. Bro. Appeal, 7. 79. Bro. Exigent, 44. Fitz. Forfeiture, 14. m 8. P. C. 46. Lett. B. 7? 1 


A. * 2 Inſt. 183, H. P. C. 210. The Principal Authorities in the Old Bots for the Maintenance of li, N 
ſeem te be 7 H. 4. 27. Fitz, Coro. 80. 20 E. 3.7. b. 


4 | Principals 


g_—_— _—F-X 
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Principals, and others as Acceſſories, becauſe he has taken out ſuch Pro- 

ceſs againſt them which is erroneous, where all are not Principals. But 

lpranting that an Exigent taken out at the ſame Time againſt all the 

Deſendants, appear to have been erroneous, when by the Declaration it 

Lappcars that ſome of the Defendants are accuſed only as Acceſſories, 

and therefore ought not to have had an Exigent awarded againſt them, 

till the Principal had been attainted. Yer ſeeing this is only an Error 

in the Proceſs to bring in the Defendant, and all ſuch Errors are ſal- 

ved by an Appearance, as the Law ſeems to be now ſettled, and hath | 

been more fully ſhewn Sections 107, &c. It ſeems? queſtionable at this Day, See 40 A, 

Whether an Appellant may not be at liberty to declare as he pleaſes a- 3 

gainſt Defendants appearing on ſuch an Exigent? However it is cer- * 

tainly ſafeſt, Þ and moſt adviſeable for an Appellant when he comes to eat Acceſa- 

he Exigent to ſhew which of the Defendants he intends to charge as % 1 by 

Principals, and which of them as Acceſſories, and to take out the Exi- + bibs. | 

gent againſt the former only, and a Capias againſt the others. were fill pro- 
Sell. 132. Fourthly, That it ſeems the better © Opinion, That where ©**** ageinf 


TY. : - . as Acei ſſories. 
there are more than one Principal, the Exigent ought not to iſſue till all $ al 43 E. 


of them are attainted. 3-17. b. 18.4. 
| 35. pl. 47. 
44 Aſſ pl.16. 


Bro, Appeal, 7. Exigent, 44. Fitz. Forfeiture, 14. b Bro. Appeal 107. 20 E. 3. J. b. <2 Inſt. 183. 


Plowd, Com. 29 a. dubitatur 7 H. 4 36. pl. 5. Bro. Appeal, 22, Contr. Fitz Exigent, 4. 


CHAP. XXVIIL 
Of Arraignment in general. 


Hans ſhewn in what Manner a Perſon under a Criminal Accuſa- 
tion is to be brought into Court ; I ſhall in the next Place endea- 


Jour to ſhew in what Manner he is to be arraigned or put upon his Trial; 
and this I ſhall conſider, 7 | f 


Firſt, As it relates to all Criminals in general. 
Secondly, As it relates to Principal and Acceſſories in particular. 


And firſt, As to the Arraignment of all Criminals in general: Having 
arcady ſhewn in the Twenty- fifth 4 Chapter, That regularly the Court a g.a, 15.5 
will not arraign a Man upon an Indictment while an Appeal for 


tne fame Crime is depending againſt him; I ſhall here conſider only 
tte following Particulars ; 


Firſt, In what Manner a Criminal is to be arraigned. 
Secondly, Whether the Omiſſion of it will be Error. 


Thirdly, Where a Perſon ſhall be arraigned upon ſeveral Appeals or 
ladictments. ; 


As 
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As to the firſt Particular, viz. In what Manner a Criminal is to b. 
arraigned, I ſhall obſer ver.. 


Seck. 1. Firſt, That every Perſon, at the Time of his Arraignmen, 
* laſt. 34, ought to be uſed with all the * Humanity and Gentleneſs which 1; con 
35. ſiſtent with the Nature of the Thing, and under no other Terror or Un. 
14 515. eaſineſs than what proceeds from a Senſe of his Gnilt, and the Misforture 
: of his preſent Circumſtances; and therefore ought not to be brought ts 
the Bar in a contumelious Manner; as with his > Hands tied together, « 
137. pl. 3. any other Mark of [gnominy and Reproach ; nor even with Fettets cl 
Briton. 14, © his Feet, unleſs there be ſome Danger of a Reſcous or Elcape. It ſeem 
Flle Lib, r. indeed to have been holden by d ſome, That this is a particular Privileg 
of Perſons in Holy Orders. But it ſeems the © better Opinion, That 
the Law makes no Diſtinction in this Reſpect, between them and Lay: 
137. pl. 3. men. 5 | 
C. 212. Sect. 2. Secondly, That there is no neceſſity that a Priſoner at th 
Time of his Arraignment hold up his Hand at the Bar, or be command. 
avs. ed ſo to do; for this is f only a Ceremony for making knowa the Per 
$p. c. 133: ſon of the Offender to the Court; and if he anſwer that he is the lame 
TOE X Perſon, it is all one. 8 5 i 8 5 
FI deg. 3. Thirdly, That on every Inditment the Arraignment mult be 
FG. 212. in Engliſh, by Vertue of 37 E. 3. 15. by which it is coadtcd, That al 
Briton, 80 Pleas which ſhall be pleaded in any Courts whatſoever, before any of the King" 
17. Jiuſtices whatſoever, or in his other Places, or before any of his other Miniſin 
n 5 Con, 137 m hat ſoever, or in the Courts and Places 4 any other Lords whatſoever within th 
| 3 P C 133. Realm, ſhall be pleaded, ſhewed, defended, anſwered, debated, and judged in tht 
| 1 F. G Engliſh Tongue, and entred and inrolled in Latin. But it ſ. ems to hate 
N y been always taken, That Appeals are not within this Statut, but that 
ll the Judge: they ate to be arraigned, and the Plea of the Defendant to be read, in! 
- = fs French, in the ſame Manner as antiently ; and thus | have often known it 
Caſe. Raym. done in my own h Experience; but upon what Reaſon this Difference 
oo. 044 3 Appeals and all other Proſecutions is grounded, I have neic! 
. . car I | 
Fi Sect. 4. Fourthly, i That an Appeal in the King's Bench ought to be 


b BraQton, 


Kely. 10. 
4 Fitz Coro. 


| 2 Jon. 210. 
rH 69. arraigned on the Plea-ſide, unleſs it come in by Certiorari, in which Cal 
© Salk. 61. it is laid. That it ought to be arraigned on the Crown: ſide. 


b 45 in the Sb. 5. Fifihly, That where a Writ of Appeal is abated, the Pr 
— ee ner ſhall not k be arraigned on the Count, at the Suit of the Part), be. 


Mich. 7 Ame Cauſe the Count depends upon the Writ, and that being determined, al 


. of 1 falls to the Ground. Yet it ſeems certain, That if the Writ were good, 
nc l. Kue Appellee may in many Caſes be arraigned at the Suit of the King up- 
ton and Charl y 8 YA 8 0 
| Ton. n 11 ON the Count, as hath been more fully thewn, Ch. 23. S:@. 7, 8, 9, 10 
mA. | 

nd that of 11, 12, 1). | 

Reeve and | | | | { 
Paſthe * Seck. 6. As to the ſecond Particular, vis. Whether the 9 2 
i 2 Jon. 210, an Arraignment will be Error : It is ſaid in the Third * Modi je 
15d. 324 That an Attainder of High Treaſon was reverſed for this and other fror 


54 r this 1 
x Sek 62. Neither do I find any Precedent of an Attainder in Cotes Eniries, on 
tyle's Rep. 


7. 0 ſ u. 
Bio. App. 44 4 H. C. 16. Vide 9 


408. Vide ſupra, Ch. 23. Sc. 10. 


m 3 Mod. 265. 
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Chap. 28. Of Arraignment in general. 309 
Indictment of à Treaſon or * Felony, in which it is not expreſſed either in 5 
theſe Words, Ag barram hic di@us in propria perſona ſua committitur mareſchallo, \ C0ke's Rat. 
oc. & ſtatim de premiſſis (in Caſe of Felony, or de altis proditionibus, in 12 bl + 
Caſe of High Treaſon) ei ſuperins impoſttis allocutus qualiter ſe welit inde ati. 2 
quietare dicit, &c. ot in Words ® tzntamount. And therefore it is certainly *coke's, 
ſafeſt ro expreſs it in every Record of ſuch Attainder, where the Party 352. pl. 2, 3. 
appears and is condemned, whether upon Confeſſion or Verdict, or 31 b. 355, 
ſtanding 3 ag Rk | find it hy pi Nr cm in every Attainder u p- x 4445 
Lon an b Appeal in Coke's Entries, and much oftner © omitted than « pl. 11, 360. 
led d in ſuch Attainders in Raſtal. e 2143.“ 


53 to 60. 


| the Apellee, And in like Manner at this Day a Perſon charged with a a, 


veral f Indictments of Robbery at the Proſecution of ſeveral Perſons may 5% 4. b. 52, 
be ſeverally arraigned and tried on each Indictment; becauſe the pro- f g. f. b. 
| ſecutor ſince the Statute of 21 H. 8. 11. is intitled to a Reſtitution of his ac. wag? 
Goods upon a Conviction on ſuch an Indictment, in the ſame Manner as * 53-pl. 6. 
the Plaintiff is upon a Conviction in an Appeal. And it is holden both © 4 E. 4. 11 
by 8 Staundforde and h Hale, That even a Perſon attainted of Robbery at pl "nn 
the Suit of one Perſon, may be arraigned and tried ac the Suit of another Es 
if ſuch Suit were commenced before the Attainder : But Quere: For of 8. F. c 66. 
the Authorities cited for the Maintenance of this Opinion two i ſeem to Letters A. B. 
be directly againſt it; and the k other, which ſeems molt to the Point "ie ix 
does not come up to it. IE „ 3 
eck. 8. It is made a Quere by! Staundforde, Whether a Priſoner be- 7 
fore his Attainder ſhall anſwer to divers Appeals of Death or Rape, in 8. P. C. 
be ſame Manner as in the Caſe of Robbery ? ; 5 


8 H. P. c. 
18. P. C. 66. a. b. H. P. C. 212, 248. Fitz. Coro 379 7 1. pl. 16. Abri ad Fi 

1 . . . . + &, . . . a, 
to. 81. * 7 E 4. 11. pl. 18. Abridged Fitz. Coro. 26, 27. See is. 2 5 ol. = 8 
4 2 a LOO. 23. SeF. 53. and the Chapter concerning the Plea of Amarfoits convi® and attains, | S. P. C. 


Kkkk CHAP. 


3 10 Of the Arraignment of the Book I 


* D 
7 


C HAP. XXIX 


Of the Arraignment of the Principal aul 
Alcceſſary. 


AN D now! am in the ſecond Place to conſider the Nature of Arraigh 
ment, ſo far as it particularly relates to Prineipals and Acceſſaris; 
for the better underſtanding whereof, it may not be improper to conſide, 


1. In what Caſes, in Judgment of Law, a Man ſhall be ſaid to be: 
Principal, and in what Caſes he ſhall be ſaid to be an Acceſſary. 
2. Where he ſhall be adjudged an Acceſſary before. 

3. Where an Acceſſary after. — 


Seck. 1. And Firſt, For the better underſtanding in what Caſes a Man 

' ſhall be ſaid to be a Principal, and in what an Acceſſary; having premiled 
H. P. C. That where a Felony is committed by divers Perſons, the “ ſame Ma 
3 Hat 199. may be a Principal and Acceſſary in it, and ſo charged in the ſame li- 
Keilw. 1c7. dictment or Appeal; as where 4. commands B. to kill C. and afterwards 
8 Coro. actually joins with him in the Fact. And having alſo farther premid, 
d 7H. 4. 27. That it is agreed by all the Books, That a Man may be an Acceſſaty afte 
pl. 4. the Fact, by © receiving one who was an Acceſſary before, as well ty 
5 Coro. receiving a Principal; and that there ſeems to be the ſame d Realon, that 


Vide Fitz. a Man may be an Acceſſary before the Fact, by procuring another to 
what 176, be in ſuch Manner an Acceſſary to the Principal, I ſhall endeavour i0 
Lamb. B. 2. ſhew, : 

Ch. 7. f. 291. | 5 | | | | 
WA. 1. In what Offences there can be no Acceſſaries, but all muſt b 


RG Principals, if any way guilty. 5 
Tus co. 2. Where thoſe who only abet a Fact ſhall be eſteemed as muci 
Crompt Juſt, Principals in it as thoſe who actually do it. 


42. pl. 24. 3. Where thoſe who are actually abſent when a Fact is committed 
33 may be eſteemed Principals in it. 5 
4 Se the 4. Where one ſhall be adjudged a Principal in an Offence 3g4 / 

Noone avove- Statute. | 
P. C 9 5. Whether the Offence of an Acceſſary can ever riſe higher than 


that of the Principal. 


Seer. 2. As to the firſt Particular, vis. In what Offences * < 
be no Acceſſaries, but all muſt be Principals, if any way Guilty: It 1 s 
to have been always an uncontroverted Maxim, That there can be no J 
z Iaſt. z0, ceſſaries in © High Treaſon, orf Treſpaſs. Alſo it ſeems to have _ 8 
el ways agreed, 1 hat whatſoever will make a Man an Acceſlagy befor 
is. 16. pl. 
vi. H. P. C. | | + 10h 
215. 12 Co. 81, 82. 2 Inſt.183. Bro. Treaſon, 19. 3 H. 7. 10. pl. 2. Fitz. Coro. 55- 19 El. 6.4% 


S. P. C. 3. Lett. A. 40. Lett. C. Bro. Coro. 135. Dalt. Ch, 108. Crompt. 43: pl. 


f xz Co. 81, 82. 2 Inſt. 183. Bro. Rape, 3. Co. Litt. 57. fe · 


1.19. Co. Litt. 51: 
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Chap. 29. Principal and Acceſſary. 311 
felony, will make him a Principal in * High Treaſon and Treſpaſs ; as '9 a. 6 47. 
b Battery, © Riot, Rout, 4 Forcible Entry, and even in © Forgery and f Bro. Tlesſon, 
petit Larceny. And therefore, where- ever a Man commands another to 9. 
commit a Treſpaſs, who afterwards commits it in purſuance of ſuch Com- TS $. 
mand, he 8 ſeems by neceſſary Conſequence to be as Guilty of it, as if -38 Af pl. 
© he had done it himſelf; from whence it follows, Thar being in Judgment Keil, 55. 

of Law a Principal Offender, he may be tried and found h Guilty, before PC Lite . 
any Trial of the Perſon who actually did the Fact. 43.7. Ch. 54. 
Seck. 3. It was formerly a i Queſtion, Whether the ſame Receipt of *. - . 
an Offender, which will make the Receiver an Acceſſary after the Fact in Pitz, Gd, 
the Caſe of Felony, will make him a Principal in High Treaſon, as it 99. 
ſeems to be k ſettled at this Day that it will? For if it ſhou'd be ad- "v9 866. 
jodged a Miſpriſion only, as | ſome have contended, a Man wou'd be Vide 1 Sid. 
ſubject to a leſs Puniſhment for receiving a Traitor than for receiving a Pt 78 „ 
Felon ; for he who receives a Felon is certainly liable to Judgment of e. 
Death, as being an Acceſſary to the Felony, but he who receives a Trai- 2 ot. 183. 
tor wou'd be liable only to Fine and Impriſonment, as being guilty of 0, by = 
a Miſpriſion only. 5 VV 
Seck. 4. Ir ſeems ® agreed, That whoſoever agrees to a Treſpaſs on n 
Lands or Goods done to his Uſe, thereby becomes a Principal in it. But pl Com 475. 
that no one can become a Principal in a Treſpaſs on the Perſon of a Man Vide latca, 
by any ſuch Agreement. Alſo it ſeems n agreed, That no one ſhall be 020g "a 
adjudged a Principal in any Common Treſpaſs, or inferior Crime of the 314, 433. 
like Nature, for barely receiving, comforting and concealing the Offen- 5. P. C. 4c. 
det, tho he know him to have been Guilty, and that there is a Warrant t, U, 


| ere Moor, 
out againſt him, which by Reaſon of ſuch Concealment, cannot be exe- 8 . 


52> 


4 cured. And if he cannot be puniſhed as a Principal, it is certain that he N Treſ. 

d, Wi cannot be puniſhed as an Acceſſary; becauſe in ſuch Offences, all who 1 Lev, 124. 

er ate puniſhed as Partakers of the Guilt of him who did the Fact, muſt be 29 Aff pi.5g. 
'' BS Ponihed as Principals in it, or not at all. Vet if a Man knowing that Fitz. Aff 2. 


there is a Warrant againſt ſuch Offender, adviſe and perſuade him to ab- 3 7 * 


lent himſelf, O perhaps he may be indictable for a Contempt of the Law AvereVaugh, 


in hindring the due Courſe of Juſtice. 3 
| SF. 5. It is certain, That in p Petit Treaſon, and alſo ſuch Felony pl. 21. 
% ſhall have 4 Judgment of Death, there may be Acceſſaries both before 3 


and aſtet the Fact, who muſt be proceeded againſt as ſuch, and not as Dat. os. 


Principals, as ſhall be more fully ſhewn in the following Part of this 108. 
Chapter. Alſo ir ſeems, * That there may be Acceſſaries before the Fact Come. 43. 
in Mayhem, but that the Appellant hath his ſ Election to proceed againſt viac 3 H. 3. 
| them either as Principals, or as Acceſſaries. * Bur I find it no where 10h 2: 

holden, that there can be Acceſſaries in Mayhem after the Fact. 2 5 


Seck. 6. I do not find it agreed, u Whether there can be any Acceſſa- * H.P. c. 
Sin Præmunire? N 3 
. „ | - Dit. * 
Sec. 7. As to the ſecond Particular, viz. Where thoſe who only abet Dat. Ch. 108, 
a Fat, ſhall be eſteemed as much Principals in it as thoſe who actually do owes 42. 
lt ſeems to have been * anciently the more prevailing Opinion, That Vide ap 
Es | $f 2 Sec. 2. an 
* Ch, 20. Se. 3. 4. S. P. C. 3 Lett. A. Bro. Treaſon, 19. Bro. Coro. 135. I Dyer 296. pl. 21. 
'0. El. 824. 38 Aſſ. pl. 9. Bro. Diſſeiſor, 98. Bro. ejectione Cuſtodiæ, 8. Bro. Tre paſs, 256. 38 E. 
3 a, b. Co. Litt. 180. b. Fitz. Gard. 89. N Popham 134. 2 Rol. Abr. 7 5. Letter A. pl. 3. 2 Rol. 
(| 5, kett. A. pl. 4. P Daliſ. 16. pl. 11. 3 Inſt. 20, 21. Crompton, 42. pl. 19. S P. C. 40. Lett. C. B r. 
05 135 5,6. 412 Co. 81, 82, Cro. El. 750. pl. 4. 2 laſt. 163. See the Citations 10 the next Letter. 
„Bro. Appeal, 154. * Vide ſupra Ch. 23. Sect. 19. 22 Aff pl. 82. Fitz. Coro. 11, 182, 215, 221. Cont. 


ch 


40 AT. pl. ls Bro Appeal 71.15 t Vid 8 u : 8. Bro. 

| | . 71.154 ide Supra, Sec. 4. Vide S. P. C. 44. Lett. F. Palt. ch. 10 
1 nude, 4, 6. Pl. Com. 97. b. Pl. Com. 99 b. Fitz. Coro. go, 216. 40 Aſſ pl. 8 &25. Bro. Coro. 11. 
- 3 3 42. pl. 22. S. P. C. 48. Lett. G. H. 41. Lett. A. B. 44 E 3. 38. pl. 35. See Bract. B 3. Ch. 12. Sec. 
os 5 43 Ch. 19. S. 11. Ch. 21. Sect. 8, Io, 11. Lamb. B. 2. ch. 7. fol. 283. Stat. of Weſt. 1. ch. 14 Contr, 


tz. Coro. 433. 


thoſe 
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pl. Com. 
87. 


6 


11 H. 4. 13. 30. Vide Moore, 53. pl. 155. *? Keilw. 161. a. 4 Kely. 47. 


thoſe only were to be adjudged Principals in Felony who actually did th 
Fact; as in Murder, thoſe only who gave the mortal Blow; jn 2 | 
thoſe only who actually raviſhed the Party, &c. and that thoſe in th 
Company who were only preſent and abetted and encouraged the Doing 


» 11 H.4.13, Degree only. But I take it to be ſettled at this Day, [| hart all thoſe why 


their ! 
in not 
way th 
ed as | 


ive Et 
4 Co. 42- the higheſt 8 Degree, in Reſpect of ſuch Abetment, as much as the Fer b Heck. 
See v, . fon who does the Fact, which in Judgment of Law is as h much the 4d 77,08 
rer Parts of of them all, as if they had all actually done it; i and if there were Mp Inke 
mis g. gin, lice in the Abettor, and none in the Perſon who ſtruck the Party, itil obe 
And B. 1. ch. be Murder as to the Abettor, and Manſlaughter only as to the other, | 10 oth 
3r.5cQ. 31. Seff, 8. It doth not ſeem neceſſary to the making an Abettor a Prin eleem 
BY 33 24 cipal, that the Perſon on whom the Felony is committed ſhou'd be unde de f p 
Seck. 6. any k Terror from the Aberment, and by Reaſon thereof _ and cl 
4 ride from making that Defence which otherwiſe be might _— Acceſſ 
H. P. C. 216, but it ſeems to be ſufficient for this Purpoſe, that the Perſon who docst muſt | 
217.o Fact is encouraged and emboldened in it from the Hopes of preſent * * 
3 immediate Aſſiſtance from the Abettor, whether he be within yy dus Li 
433. the Fact, or ! not. And upon this Ground it hath been adjudged, “ © his 
Bro. Coro. That where Perſons combine together, to ſtand by one another by 3 
Kill 161. Breach of the Peace, with a general Reſolution to reſiſt all * 3 
Kely.47. ard in the Execution of their Deſign a Murder is committed, all of * Ker 
Salk. 334, Company are equally Principals, tho* at the Time of the Fact = 0 * 
85. c. 40. them were at ſuch a Diſtance as to be out of View. Allo pon my Cales, 
Lett. D. E. Reaſon it hath bcen adjudged, n That where a Company : a if been 
4 ſault a Man in the Highway, who eſcapes from them, and then 34 to be 
5 them rides from the reſt, in the ſame Highway, and robs anot * conlei 
Moor. 33. pl. of the View of his Companions, and then returns to _ 10 £ Ne their 
2 It. 182. of them equally Principals. And the like hath been adjudge = was | 
3 loft. 138. lation ro ail thoſe who accompany one another with an porn to . " to po 
370 Appeal, ® Burglary, in the Execution whereof ſome ſtand to watch = 1 and ( 
19, 132. jacent Places, and rhe reſt actually break, and enter the Hou mn 15 ls ih: 
Bro, Coro. Sect. 9. But p where divers Perſons accompany one Eg ng y. 
186. doing of a lawful Act, and one of them happens on of © of the + e 
S.P.C.4o. that gives the Wound is only guilty of the See an ved 4 Api to th, 
22 — D. 4+ Company ſhall neither be eſteemed Principals nor Acce * ne 
"Ty | | , fol. 23}. cellar 
— = pl. 8. H. P. C. 215, 216. Fitz. Coro. 99, 309, 433. Dalt. ch. 108. Lamb. 3 5 TY: Mail 
7 H. 4. 27 pl. 4. Preſence holden not to be neceſſary foe this Purpoſe. Fitz. Coro, 60. 4 H. 7. 7 71 1. 82. Fin. 4 
216, Fitz. Coro. 135. S. P. C. 40. Lett. F. 13 H. 7. 10. pl. 7. H. P. C. 216. 3 n Abpeslöz. H. olaru 
Coro. 60. S.P.C 40. Lett. D. H. P. C. 216. 4 H. 7. 18. pl. 10. Bro. Coro. 141. fo. FE Coro, 60 Law. 
P. C. 215,216. Pl. Com. 98. Supra ch. 23. Se ct. 76. ch. 25. Se&. 66. n Pl. Com. 98. wy g fo Seck. 54 | 
Bro. Coro. 141. Bro. Appeal 85. 4 H.7. 18. pl. 10. 9 Co. 67. b. *B.r. A pl. 10 Salk. 334 
But this ſeem; required in Pl. Cem. 98, Fitz. Coro. 60. H. P. C. 216, 217. 4 wa 1 6, 217. Bro. Cant : 
535. B 1. ch. 35. Sc. 7. ch. 38. Sect. 8. m See B. 1. ch. 31. Se&. 46. H. P. 9 PD. E. Vide Rel. hn 
172. Salk. 334, 335. Keilw. 161. a. Fitz. Coro. 60, 314, 359, 433- S. P. - Sus B. "i ch, 38. Sect 8,9 217 
47. B. 1. cb. 37. Seck. 7. Vide Moore 53. pl. 155. S. P. C. 40. Lett. D. E. 
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hap. 29. Principal. and Acceſſary. + 313 
Je Act intended tho unlawful, were a bare Treſpaſs, and one of the | 
Company be guilty of Larceny, it is a Felony in ſuch Offender only, be. 

aue it is a Crime of a Nature entirely different from that intended, and 

ot cauſed by the Execution of it. Ih 

Selt. 10. Alſo thoſe who by accident are barely preſent when a fe- 

Jony is committed, and are merely paſlive, and neither any Way en- pe 
ourage it, nor endeavour to hinder it, nor to apprehend the Offenders, Leit. DE“ 
(hall * neither be adjudged Principals nor Acceſſaries ; b yet if they be 11 P. C 216. 
f full Age, they are highly puniſhable by | ine and Impriſonment „ 
their Negligence, both in not endeavouring to © prevent the Felony, and he ind:&t 5. 
En not endeavouring to d apprehend the Offender. And © if they any 13 H. 7.3r. 
way thewed an Aſſent to the Felony, it ſeems, That they may be puniſh» $77 Pitz. 


ed as Principals in it; becauſe the ſhewing ſuch an Aflent cou'd not but Coro. 314, 
give Encouragement to it. | . 


8. 11. As to the third Particular, viz. Where thoſe who are actually ch. 7. f. 289%. 


abſent when a Felony is committed may be eſteemed Principals in it: Vide ſupra, 
take it to be a ſettled Rule, That where-ever a Man procures a Felony yy £3: J6N 
to be committed, and is abſent at the Time when it is committed, and > S. P. C 45. 
no other Perſon but himſelf can be adjudged a Principal in it, he ſhall be aj © 
ſelteemed as much a Principal as if he had been preſents for no one can 39 
be f puniſhed as a Felon, but either as a Principal or as an Acceſſary; © Noy, 50. 
and therefore where the Procurer of a Fclony cannot be puniſhed as an * 


Acccliary, becauſe there is no other to whom he can be an Acceſſary, he 12. ett. 1, 


f muſt be puniſhed as a Principal, or not ar all. And upon this Ground, . 
1 t ſeems to be clear, That if a Mans perſuade another to drink a Poiſon- geg 5 mY 


ous Liquor, under the Notion of a Medicine, who afterwards drinks it S. P. C. 40. 


u his Abſence ; h er if A. intending to poiſon Þ. pur Poiſon into a Thing, * 2 3 


and deliver it to C. who knows nothing of the Matter, to be by him de- Fitz. Coro. 
livered to B. and C. innocently deliver it accordingly in the Abfence of 150. N 
4 ort it one i incite a Madman «o kill another, who afretwards kills him ga * 


in the Abſence of the Perſon that incited him; In all theſe, and the like ch. J. f. 282. 


1 Cales, the Procurer of the Felony is as much a Principal as if he had * P of 
g | the Crown B. 
of been preſent when it was done. And fo & likewiſe all thoſe ſeem 1. Ch 20. 


to be who were preſent when the Poiſon was infuſed, and privy to, and Sc& ;. 


11 conſenting to the Deſign. But ! thoſe who only aberred their Crime by way _ | 
- WY {cir Command, Counſel or Advice, but were abſent when the Poiſon Crompt. 41. 


Was infuled, are Acceſlaries, and not Principals. Allo if 4. intending bl. 7.8. ſeems 
to poiſon B. deliver a poiſonous Thing to C. to be by him delivered to F. “% C14. b. 


and C. knowing it to be poiſoned deliver it to B. in the abſence of A. Pult. 122. a. 


the in this Caſe C. m only is a Principal in the Felony, and A. an Acceſſa- 4 5 wh 
i bh | | | | | | Crompr. "7 
che BR Sed. 12. By force of 3 H. 7. 2. All thoſe who are Acceſſaries before pl 43 

oil to the forcible raking away of a Woman, made Fclony by that Statute, Fa 9 93 


Whether they were prelent or ablent at the Time of the Taking, or Ac- Dalr. ch 108. 


cellaties after, by wittingly receiving the Woman ſo taken away, ſhall be 9 8 5 
Punined as n Principals ; but this depends on the expreſs Words of the 1H P. C418. 


Fit, 

H. dtatute, and not on any Conſtruction from the Reaſon of the Common 9 Co. 81. 

. 60 Law. Kely. $2, 53. 
. 50 | — | i Sec B 1. ch. 


1. S. 7. 
1 H. P. C. 
8217 1 Co. 44 b. Crompt. 44. pl. 43. * Kely. 52, 53. *" S-e B. 1. Ch. 42. Sec 8, 9. and H. F. 
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. 
il 


nd abſurd that he who is puniſhed only as a Patrtaker of the Guilt of B. Coro. 


and therefore it ſeems clear, b That if a Wife or Servant cauſe a Stran- 
ver to murder the Husband or Maſter, and are abſent when the Murder ivr. S. 21. 23. 


o Murder only, becauſe the Offence of the Principal is but Murder. But 5. 


| the Houſe of 7. S. and he by burning ir, burn allo the Houſe of J. N. the 11 F. C. 27. 


hap. 29. Principal aud Arcoſſory | 315 


Seck. 15. AS to the filth Particular wiz. Wherhet the Offence of the 

\cceſſary can ever rife higher than that of the Principal : I take it to benz Inft. a0, 
1 uncontroverted 4 Rule, That it never ſhall; it ſeeming incongruous 27 0 Ys 

mother, ſhou'd be adjudged guilty of a higher Crime than the other. 8 
10e Nt! * 

34: pl 9 and 


committed. they cannot be ſaid to be Acceſſaries to petit Treaſon, but 55 go 


ji ſuch Wife or Servant had been © preſent when the Murder was commit- Dyer, 254, 


ted, they would have been guilty of Petit Treaſon, and the Stranger of?) 143, 352, 


Murder; becauſe in Reſpect of ſuch 4 Preſence they would have been 08 1 2 


[Principals in killing, as hath been more fully thewn B. 1, ia the Chapter H. P. G 24, 
lof Petit Treaſon, Sect. 6. N | 


25, 215. | 
Wy ; 1 | Crompr. 19. 
16. As to the ſecond Point, vis. In what Caſes a Man ſhall be ad- pl. ss. 


judged an Acceſſary before : It ſeems to be © agreed, That thoſe who by Bo: Coro. 


Hire, Command, Counſel or Conſpiracy; and it ſeems to be generally pu; ,oAT:s, 
' holden, That thoſe who by ſhewing-an expreſs Liking. Approbation where rhir | 


or Aſſent to another's ſelonious Deſign of committing a Felony, abet and % 2 
encourage him to commit jr, but are ſo far 8 abſent when he actually mor, fem: - 
commits it, that he could not be encouraged by the Hopes of any im- «may 

mediate Help or Aſſiſtance from them, are all of them Acceſlaries before CF 


| the Fact, both to the Felony intended, and to all other Felonies which which i; an | 


ſhall happen in and by the Execution of it, if they do not h exptefsly te- 7 
vact and countermand their Encouragement, before it is actually commit- eh. 


ted. | | | 5 © 3 Inſt. 20. 
deck. 17. But it doth not ſcem neceſſary in any Indictment or Appeal 055 8 3» 
gainſt a Man as Acceſſaty before the Fact, to (er forth: the Special Man- Dy 128, pl. 
ner by which he aberted it, but only to charge him | genetally, Quo 57: 24. bl. 


3 2 . . , , 8 a on : - J. 10 
Felonice, &c. abettavit, incitavit & procuravit, &c. Allo the like general He N 1 
Way of ſetting forth the Aid given to a Felon, ſeems to be ſufficient both Crompt. 19. LA, 
3 to thoſe who are * Principals,by being preſent when the Felony is com- ?! | 

d | d Te | h (c | | 1 £ \ Moore 9t. pl. 

mitted, and allo as to thoſe who are + Acceſſiries after. | 437. 


eg. 18. It cannot be doubted, But that if a Man adviſe a Woman to U. liſ 16. pl. 
kill her Child as ſoon as it ſhall bc born, and ſhe kill it in parſuance of « ige ſupta 
ſuch Advice, he is an ki Acceſſar "ar che Tin PRs 
ice, he is an K Acceſſary to the Murder, tho? at the Time of rhe Sect 7. 


Advice, the | Child not being born, no Murder cou'd be committed of it; 2 = 
for the Influence of the felonious Advice continuing till the Child was Lamb. B. 2. 


born, makes the Adviſer as much a Felon as if he had given his Advice cb. 7: 

ater the Birth. Alſo it ſeem ® aprecd, That if | command another to 1 8 5 
at a Man, and he beat him i h a Mar 1 es there 1 
+ & Man, and he beat him in fuch a Manner that he dies theteof, I Crompr. 41. 

am an Acceſſary before to the Felony; ® becauſe it happened in the Exe- Þ 1, 7, 8. 


ation of a Command, which naturally tended to endanger the Life of ip 9 


the other. And ? a fortiori therefore it follows, That it a Man com- Ditt. ch. 108. 


mands another to rob a Man, and he in robbing him kill him; or to burn 5 + abs 


by i as much an Acc eſſary to the ſubſequent Felony, as to that 1. Com.475: 
nich was ire F TI WAMP ay fee 3 b 1 : 5. | 
iy commanded, Alſo it is ſaid, Y That if 1 command cent c,,,p. 
TVS 6; | 3 3 | 5 : 41. pl. 7, 8 
As ſupra, SQ, 7, 8. 4 S, oh, 4 40. Lett. D E. &c. Bro. Appeal 19. Bro. Coro 128. 5 b 3 Iſt. 51. 
i Cakes err 16. H. P. C. 21, 218. Lamb. B. 2 ch. 7. f. 289. Delc. cb. 108. Pl. Com. 475, 2. 476 b. 
or 5 nt. 56, pl. 5. 57. pl. 6. Ra. Ent 51. pl. 6. Liz. Coro 433 ſeens ſomewhat contrary. * 4 Co. 41. 
5 . 0 57. pl. B. f Cok. Ent 56. pl 5. Ra. Ent. 48. pl. 4. 52 pl. 18. Dyer 156 3 Iaſt. 51. Dalr. 
" Com a Lamb B. 2. ch. 75 286 Cr Ompt. 41. pl. 2. 1 Scc B. 15 ch. 31, Sc ct 16, 17. m H. P. C. 217. 
E G. 386 Fr Com. 475. 58. f. C. eb Fiz, Coro, 314 8 5 
f ö 9. alt. ch. 108. Cromp. 43. pl. 35. ® Pl. Cem. 475. b. P Pl. 17 De lc. ch. 10. 
Lamb B. 2. ch. 7. f 286, Crompt. 1 DD OLE . 7 6 þ 
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a2 Man to rob another, and he kill him in the Attempt, but do not fe 
him, I am guilty of the Murder, becauſe it was the dire and ave p 

| _ Effet of an Act done in Execution of my Command to commi 18. 
But if I perſuade A. to poiſon B. and A. accordingly give Foncea 


immediate 
t a Felony, 


a Poil A 
* PI. Com. B. who cats Part of it, and gives the reſt to C. who is killed by e Milpri 
B. Kon ch. guilty of a great Miſdemeanor only in Reſpect of C. but not à an Aca.. Set, 
Lo n Ty wo his Murder, becauſe it was not the direct and immediate Efe ; piled 


hey at 
or apPt 


4. 8. K the Act done in purſuance of my Command, but happened accideny! 
288 © thro' the Act of B. to which I being no way Privy, cannot be made 4, 


enn 42 ceſſor y by Reaſon of it. Vet in this Caſe 4. is certainly guilty of ii nly, | 
Fr! Murder of C. as hath been more ſully ſhewn, Book 1. Chap. 31. Sd y ay 
5 f og | . aries 
* Plow.Com. - Sect, 19, It ſeems to be holden generally in ſome * Books, That vhs aule t 
475 a. 


Wor if i 
and 2 
be dilc 


„ Felony enſues, and follows upon any unlawful Act commanded 
Dalt. ch 108. by another, and executed in the ſame Manner as it was commanded, the 
3 loft. 5t Commander is an Acceſſary to the Felony, But this b ſeems to be to 


e 5 large a Rule and liable to great Difficulties, unleſs limited by ſome Dj | _ 
Fitz. Coro. ſtinctions; but finding little in the Books concerning this Matter, 1 ſhall | HR 
5 cl. 108. leave it to be farther conſidered by others, . 3 
Moore 53 pl. Seck. 20. It ſeems to be © agreed, That if the Felony committed be . 
155. the lame in Subſtance with that which was intended, and variant only in | 1 
g 5 Com. 475 ſome Circumſtance, as in Reſpect of the Time or Place, at which, ot Wi 


Hi. P. C. 217, the Mean whereby it was effected, the Abettor of the Intent is altoge 


8 - cordin 
Lamb. b , ther as much an Acceſſary as if there had been no Variance at all be the R 
ch 7.*2"7- tween it and the Execution of it; as where a Man adviſes anothetto f 

3 Iul ., i1i . ; f 2 , . *F . As 
Crompe- Kill fuch a one in the Night, and he kills him in the Day, or to bil E 
42. pl. 13 


d ch ref him in the Fields, and he kills him in the Town, or to poiſon hin, 
"ate and he ſtabs or ſhoots him. TT 


Sect, 21. But if a Man command another to commit a Felony on a 
H. P. C. Particular Perſon or Thing, and he do it on 4 another; as ta kill 4 ant 


217. he kill B. or to burn the Houſe of A. and he burn the Houle of B. ot 
Pi. Com. 475. 


Dur. ch. 1e 5. to ſteal an Ox, and he ſteal an Horſe ; or to ſteal ſuch an Horle, and he 
Lamb. B. 2 ſteal another; or to commit a Felony of one kind, and he commit ar 


ch. 7. f. 287. other © of a qui: e different Nature; as to rob J. S. of his Plate as be d 
Crompt. 42. 


pl. 11. going to Marker, and he break open his Houſe in the Night, and tht 


<P] Com. tical the Plate; it is ſaid, That the Commander is not an Accellar), 
570 51. becaule the Act done varies in Subſtance from that which was ca 
SF. g : e 


Jalt. ch. 108 manded. Es | 
Lambaid, 5 SeF. 22. But it is obſervable, That f Plowden, in his wr 
eg Fs Saunders's Caſe, which ſeems to be the chief Foundation of what is f 


C:ompr. 42. by others concerning theſe Points, ia putting the Cale of 2 Comair 
75 = burn the Houle of 4. which ſhall not make che Commander an Accel!1 
415. b Ty to the burning the Houle of B. unleſs it were cauſed by burning that o 


bur chis Caſe d. ſtates it im this 8 Manner, f cemmand a Man to burn the Hows 


Se, 
Felot 


Felor 


this 
or w 


' | . | : 2 

% ee, of ſ#ch an one, which he well knows, and he burn the Houſe of ant hel, * 5 whe! 

ether by Lam- ſhall net be Acceſſary, becauſe it is another diſtin#® Thing, to which [ 1 bour 

23 Dolton give Aſſent, &c. By wich it ſeems to be implied, That it 18 4 hack the! 
4 (] 1045, i . . » 8 - 

L534. lary Ingredient in ſuch a Cale ro make B. no Acceſſary, that he af 

2 ch. 7. fol. the Houle which he was commanded to burn; for if he did not ku _=_ 

B miſtook another for it, and intending only to burn the 126 
41. * » 


b I chet, 
Compt. 42. he Was commanded to burn, happen by tuch Miſtake to burn = mM 
pl. 36. it may probabiy be argued, Tizat the Commander ought to be e 


k mediale 
an Acceſlory to ſuch burning, becauſe it was the direct and — Fi 
, | 


All. pl. 47. Adjuaged Bro. Coro, 130. Fitz. Coro. 195. 
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fe of an Act wholly influenced by his Command, and intended to a 
ave purſued it. 


Sed. 23. Ir ſcems to be generally agreed, 2 That he who barely Lamb. B. 2. 


Tonccals a Felony, which he knows to be intended, is guilty only of a ch. 8. f. 289. 


Milpriſion b of Felony, and ſhall not be adjudged an Acceſſary. | 1 *. 
Seck. 24. It ſeems to be certain, That no one can be any e way pu- 8 P. 8057 
iſhed as an Acceſſary to Homicide per infortunium, or ſe defendendo, becauſe ft Þ c. ps 
hey are not Felonies ; from whence it follows, That if he who is indicted 2 9 ? 
ot appealed, as a Principal in Murder, be found guilty of ſuch Homicide 3 nite, 139, 
dnly, thoſe who are only charged as his Acceſſaries before or after, ſhall 2 lat. 185; 
de diſcharged. © And ſo alſo ſhall thoſe who are charged only as Acceſs B. thi; #4 | 
ſaties before, where the Principal is found guily of Manſlaughter. ; be- rg * 
auſe that neceſſarily ſuppoſes the Fact to have happened on a ſudden; 7 ,. 
ſor if it had been done upon Premeditation, it wou'd have been Murder. See B. f. ch. 
Ind Quere, If they who are charged as Acceſſaries © after, ſhould not alſo 1 Bee 
diſcharged ar Commom Law where the Principal was found guilty of 116, 172. 
Manſlaughter;and admitted to the Benefit of his Clergy, becauſe in ſuch Caſe „ 
teould not appear by any Judgment that there was a Principal; but che is AMT pl. 7. 


5 | 
Law in this Reſpect ſeems to be altered by 1 Anne g. ſet forth more at large 11 H. 4. gz. 


bo the following Part of this Chapter, which makes a Conviction equivalent — ON 
Ws to this Purpoſe to an Atrainder. a 7M 


£5.38; 
Geck. 25. Before the Statute of 11 & 12 V. 3. Accellarics to Piracy Bro. Forfei- 


were not within the Purview of 28 ZZ. 8. by which Piracy is triable ac- 4 3. 


OM 
cording to the Courſe of the Common Law ; bur for this I ſhall refer 43. 20 
the Reader to B. 1. Ch. 37. | 


| HP £. 217. 
As to the third Point, viz. In what Caſes a Man ſhall be adjudged an bes“ | 
Accc{ſary after : I ſhall endeavour to ſhew, VVV 3 540. 
| | J | Pl. 4. 

: | \ C o . . 
1. What Kind of Receipt of a Felon will make the Receiver ſuch an 51 1 


pl. 49. 
Acceſſary. | alt. ch. 108. 


2. Whether it be neceſſary that ſuch Receiver know of the Fe- 2 . 
lony. | „ | © VideCrom, 
3. Where the Receivers of a Felon ſhall be excuſed in Reſpect of the 18 * N 
Relation they bear to him. FF 5 
4. How far the Felony muſt be complete at the Time of the Receipt, * 461, 


to make the Receiver an Acceſſary. Cro. El. 540. 


9992 | | : | | | | pl. 4. 
Seck. 26. As to the firſt Particular, viz. What kind of Receipt of a 


Felon will make the Receiver an Acceſſary aſter the Fact: It ſeems agreed, 
That generally any Aſſiſtance whatſoever given to one known to be a 7 5 
clon, in order to hinder his being apprehended or tried, or ſuffering Letter E. 


the Puniſhment to which he is condemned, is a ſufficient Receipt for Dalt. ch. 108. 


this Purpoſe; as where one aſſiſts him with a 8 Horſe to ride away with, 8 

or with M Vic ft hi * hi ſe . h 7. 5 9, 
it one) ot Victuals to ſupport him in his Eſcape ; or where one &c. 

abours and Þ conceals in his Houſe a Felon under Purſuit by Reaſon 777: 6: bd 

Mereof the Purſuers cannot find him 3 and much more, where one har- Cast 08. 


IL On . Crompt. 43. 

"urs in his Houſe and openly i protects ſuch a Felon, by Reaſon whereof pl. 39. 

the Purſuers dare not take him. | 11 1 
Crompt. 43. 


FFF | | 1. 39. 
; Dale ch. 108. Fitz. Coro. 427. Lamb. B. 2. ch. 7. f. 291. S. P. C. 43. Letter C. Crompt. . pl 20. 
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N N $44. 27. Alſo 1 take it to be ſettled at this Day, That who, , 
3 reſcues a Felon from an Arreſt from the Felony, or voluntaril 7 
wi Coro. him to eſeape, is an Acceſſary to the Felony : © Allo (ome 4 4 
11 433. That all thoſe are in like Manner guilty who oppoſe the he 


Gais. 
Col, Bir” of a Felon z but for theſe Matters | ſhall--refer the Reader to the | 
: 1 * part of this Book, wherein they ate more fully handled. — 
1 Seck. 28. It ſeems to be holden both by d Brook and © Stande 
Palt. ch. 108. That the bare receiving into one's Houſe a Perſon known to be a | 
J—— 6. pl. is ſufficient without any farther. Circumſtances to make a Man a 1 
| Bro. Coro. ceſlary to the Felony : And this ſeems to be favoured by the I.. Ku 
2 off 25 E. 3. and 8) H. 6. Allo it ſeems to be holden both by bl 
3 * forde and i Dalton, That not only fuch'a Receipt of ſuch a Felon ing 
22) 26.” de Houle, but any other Favour or Aid voluntarily afforced him, « 
1 by relieving him with Money, Meat or Drink, is ſufficient for tis bu. 
17. Sec 1 poſe. But it is obſervable, That the Caſe in the Book of 40 
a Bro. Eſcape Whereon Dalton ſeems chiefly to ground his Opinion, and which is * 
accurate than any other Tear-Book l meet with on this Subject, is of jy: 


43- + 

S P. C. 41. 3 
Lett. E. Who Was indicted for having veceived a Felon, and for that no one Ly Ru incur ti 
ol 2 3- 39. of him dared 10 take him: Wheteupon it is faid ty Shard, If one 12 fn; 
agel itz Felon in Favour and Aid of the Felony, 1 hold ſuch 4 one an Acceſſarj to th: fr | ſons m 
Coro. 126. Lony. Allo it is farther obſervable, That the Tear-Buok ot 9 H. 40 conviC 
* Th” 42- which the above · mentioned Opinion of Brook ſeems to be grounded, lems | Chapt 
| Ubridged Bro. to prove only that every Receiver of a Felon, knowing him to be ſuch, Sed 
Inditm. 4. is indictable, but not that he is indicrable for Felony ; and the chef Pur Felon 
not m 


Finz Indi. port of the Caſe is to ſhew, That one who having 2 Felon in his Hale 


11. | 1 | 3 | 
dS. p. c. 47. voluntarily ſuffers him to go ar Large, is not guilty of a felunious b. Se 
Lett. E { leſs h hi; ak 
ere. E. ICApC, unleſs he had arreſted him. To which may be added, Thit that 
Dalt. ch. La lird d Y 
— Lambar oth not ſay generally, That all thoſe who receive 4 Felon, tecei 
See alſ ers unden him co be ſuch, are Acceſſar ies aſtet but all thoſe who ſeloni- ſuch 
ng AT pl. ouſly, and with an evil Mind, receive a Felon, &c. And Sir Aru there 
. Coke, in his Second Inſtitute, deſcribes tuch Acceſſaties, as thoſe who Acce 
| a rs knowing a Felony receive the Felon, and not only conceal his Offzace, that 
Fitz. Coro. but favour and aid him, that he be not known. And in his PN rd Ir lony 
. ſtitute he ſaith, If one receive a Thief, and aid and maintain him in 08 8 
on 4-1.pl. Felony, he is an Acceſlary 5 by which Expreſſions . it ſeems to be implel, imp 
Abridged Fitz. That there ought to be ſome other Circumſtance beſides that of the batt a V 
rar” 76, - Og of * a known to be a Felon to be in one's Houle, to make be! 
ike a Man an Accellary SA V | (l 
Bro, Eſcape» | Y. | | | | | A 
8 Sett, 29. However it ſeems. ro be 1 agreed, That no one ſhall be f ot 1 
Pager N. 4 judged an Acceſſaty to a Felony for receiving into his Houle a Peron wh 
o Page 183. 20 = for Os or for relieving with Money ot Victuals a wy = 
Page 134. ſo bailed, Ol in Priſon ; and the Reaſon given by er Dalton is, beczulet a 
wm p. C. Felony cannot be concealed, nor the Trial hindred by it: And if this te 
Dalton ch. a ſufficient Reaſon, Why may not any other Receipt or elief of a Feloh ty 
rok. 1 1 whereby the Felony is not concealed, nor the Trial, Cr. hindted, con th 
1. fl. 27 - under the like Rule? As it ſeems f agreed That che ſending 3 14 : 
. procure the Deliverance of a Felon, or .the inſtructing him to t pond” Se 
8 order to entitle him to the Benefit of the Clergy, ſhall do; 4 any 0 
Limb. 1 adviſing his Friends to perſuade Witneſſes not to come againſt him 9 F 
fol. 209. are | - . pl 
to the ſame 2 | 2 C. 219 4 
„ AF. pl. 47. Bro. Coro. 103. Fitz. Coro. 193. S. P. C. 41. Let. g, H. T. D 
Iod. 139. Lamb. B. 2. ch. 7. fol. 289, 219. 1 Inſt. 19. HH. F. C. 219% 23 laſt. 9 
209, [fad Fo his 


4 
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| his Trial; and alſo the 2 labouring of Witneſſes in purſuance of ſuch 3 Il 13 
Advice, "And yer the ewo laſt of theſe Practices are "ara 5 5 . 
ly criminal ; and tho they do not tend totally to prevent the Trial, 
| yer ate the moſt likely Means to make it fruitleſs and ineffectual. Alo 

it ſeems to be agreed, That the ſuffering a Felon to eſcapeꝰ without 9 
arreſting him, e or the bare Concealment of a Felony, tho they are Crimes ts 8. 
of : . not make a Man an Acceſſary. © | Such gel 

ect, 30. Allo I take it to have been generally agreed, befbre the 17 
Statute of 3 & 4. W. & M. 9. That neither the e. d aer s 3 
Goods, known to have been ſtolen, nor the taking of one's own Goods, Supra, Seck. 
again, from one that had ſtolen them, on an Agreement not to proſecute , $-4gf 
him, nor the taking of any other © Reward on ſuch an Agreement, did Ales. 2 
| make 2 Man an Acceſſary to the Felony, unleſs he alſo had received the 50e o 
Thief. But now it is enacted by that Statute, That if any Perſon or Per- ke ge 
ſons ſhall buy Or FECCLVE an Goods or Chattel that ſhall be feloniouſty taken or ſtolen Vel, ho Fo: 
from any other Perſon, knowing the ſame to be ſtolen, he or they ſhall: be taken * ds 
Ind Ke ur Acctſſary, or Acceſſaries, to ſuch Felony, after the Hack, and ſhall 5 TO 
incur the ſame Puniſhment as an Acceſſary or Acceſſaries to the Felony after the 1 Rol. Abr. 
Felony committed. And it is farther enacted by 1 Anne 9. That ſuch Per- II F. C. 218 
3 _ a erp Fer a Miſdemeanor, before the Principal ſhall be 25E. 3. 2 

ca, 11 6 F ; "> Wig . 2 
3 a : ewn more at _—_ in the following Part of this dane r 

Seck. 31. It doth not ſeem to be ſettled, f Whether the Receipt of 7 A 6; 
Felon, who is pardoned by the Kin till li o t o , an, 
not make the Receiver an ee eee neee 988 

Sect. 32. As to the ſecond Particular, viz. Whether it be neceſſary 174 5 
that a Man know of the Felony, in order to make him an Acceſſary by 8 5 
tecetumng the Felon: There can be no Doubt but that it is neceſſary that 51.3 "vg 
ſuch Receiver have 8 Notice of the Felony either expreſs or implied HY pay hs 
therefore it is the ſercled Form of all h Indictments and Appeals i 9 en Crom. 
Acceſſaries after the Fact, expreſsly to charge them with having eee and S.P.C. 
ou the Perſon received by them, had committed the Principal Fe- & _ 

0 ay Fe RS "pc 
Seck. 33. But it is not clearly ſettled, Whether in ſome © HIER 
implied Notice of the Felony be nor Fr wn for this mo 2 e 
a Man receives a Perſon attainted of Felony, in the ſame County wherein 7? Ig" 
be is attainted, in which Caſe it hath been k hoden, That he is an Ac- N 
celÞry to the Felony, whether he had actually Notice of the Attainder rg 88 
or not; becauſe it appears by Matter of Record in the ſame County, imb E. a. 
whereof every Man is ſaid to be conuſant, But to this it may 4 — 2 
e That Felony implies in it ſomething of Wilfulneſs and Kol. Ab. 
baleneſs; fomething ! felleo avimo perpetratum; and that it wou'd be ex- . 
tremely hard, by ſuch a forced way of Reaſoning, to eh a Man guil- 2 486. 


ty of ir, who probably may be entirely i : 14 
5 y innocent: And to this O VideNoy po. 
the greater Number of m Authorities ſeem to incline. | * "Tal 414. 
| s 4 


138. 

dect. 5,6, 7. Cont. Crompt | | B. 1. ch 

. Crompt. 41. Pl. 4, 3. Lamb. B. 2. ch. 7. f. Ar 3 
r More, 24 pl. 29. and Dalt. ch 108. f Vide Pl. Com. 476. as bs Wy 48 f Or: : 4 
* 00 . * 42: pl. 4 5 . Bro. Indictm. 4. 3 H 7. 10. pl. 2. Bro. Coro 125. 338 4 
! IEEE. F 1 Cole's Ent, 56 5.57 
bs. Cave: 949. The le ent Mer , G 304- pk. 36: 
Dalt, ch. 108. Lamb. B. 2. ch 7. f. 293. . P. E as af Co, Lite, 391, a. my, P. C. 41. Letter K. 


See. 


/ 


Of the Arraignment of the Book l 


320 
SCec. 34. As to the third Particular, vis. Where the Receivers of a 
TEES, Felon ſhall be excuſed in Reſpect of the Relation they beat to him: lt 
ch. „. ſeems agreed, That the Law hath ſuch a Regard to chat Duty, Love, aug 


Bratt. B. 3. Tenderneſs, which a Wiſe owes to her Husband, as not to make let an 
OS 9 Accellary to Felony by any Receipt whatſoever given to her Husbang: 
10g. © yer if ſhe be any way guilty of b procuring her Husband to commit it 
H. P. C. 219. it ſeems to make her an Acceſſary before the Fact in the fame. Manner 
OE. +* as if ſhe had been Sole. Alſo it ſeems agreed, That no other ge. 
S. P. C. 26. lation beſides that of a Wife to her Husband, will exempt the Receiver 
See 3. 1.Ch.1- of a Felon from being an © Acceſſary to the Felony ; from whence it fi. 
> Brod Lib. lows, That if a Maſter receive a Servant, or a Servant a Maſter, or 4+ 
Jes. 32. Brother a Brother, or even a Husband a Wife: they are Acceſſaries in the 
Nee 9, 10: ſame Manner as if they had been mere Strangers to one another. 

der B. 1 ch.. Self. 35. As to the fourth Particular, vis. How far the Felony mul 
SQ 11, 12 be complete at the Time. of the Receipt, to make the Receiver an fl. 
383, ceſſary: It ſcems to be clearly agreed, d That a Man ſhall naver be 
© Dalr. ch. conſtrued an Acceſſary to a Felony, in Reſpect of the Receipt of an Of- 
Cemor ,. fender, who at the Time of the Receipt was not a Felon, but afteryas 
Sed. . becomes ſuch by Matter ſubſequent ; as where one receives another 
H. F. C. 219. who has wounded a Perſon dangerouſly, that happens to die after ſuch 


2 > mp Receipt ; for rho? the Offender be for ſpecial Reaſons adjudged to fone 


_ * +1 H. 7434. Purpoſes guilty of Homicide ab initio, yet he ſhall not be ſo eſteemed in 
pl. 34. . Reſpect of any others but himſelf ; for Fictions of Law ſhall never be 


See Bro. Coro. 


62. carried farther than the Reaſons which introduce them neceſ{aily te- 
H.P.C. 219. quire. ; 55 ; | | | | 
- ovens. 42» 1 5 SY | | 
Dale ch. 108. Having -thus ſhewn who are to be eſteemed Principals, and who ac- 
ch. > ceſſaries; Iam now to ſhew in what Manner they are to be arraigncd, 
e Supra ch. and ſhall endeavour to ſhew, | | 
18. Seck. 13. e a | 1 8 85 | 
a. 19 3-25. 1 How far it is neceſſary that the Principal be actually attainted ot 
convicted before the Acceſſary ſhall be proceeded againſt. _ 
2. Whether the Acceſſary ſhall in any Cale be arraigned or tried be 
| fore any Principal bath appeared. 
3. Whether a Perſon charged as Acceſſary to more than one, Mi 
be cried before all the Principals have appeared. 5 0 
4. Whether the Principal and Acceſſary may be both tried by ch 
ſame Inqueſt, and in what Manner they have are to be tried. Fe 
5. In what Manner the Acceſſary ſhall be tried, where bis Olen 
ariſes in a different County from that of the Principal. 
vide g AM Sec. 36 As to the firſt Point, viz. How far it is neceſſary thr 
pl. g. Principal be actually attainted f or convicted before the Accellat) 11 
apr gy be proceeded againſt: It ſeems clear, That whatſoever the R__ . 


the Nozer to the Felony be, if the Principal be in ſuch Manner 8 acquitted of it, lch 
fourth of theſe at the Suit of the King, or of the Party, that he may plead | 


Point,. . 


1 : 8 : Felony, ſhe 
Fitz. AM Quittal in i Bar of any ſubſequent Proſecution for the fame fe a 
ag Acceſſary ſhall not be arraigned, bur ſhall be diſcharged, according [0 
2 G 2+ Rule, Ubi factum & nullum, ibi fortia null. 
S. P. C. 47. | 


' | | . cg. R.. 
Lett. F. 48. Lett. A. Supra, ch, 23. Seck. 140. Fitz. Coro. 222. 33 H. 6. 1. pl. 6. 29 ff P. 1 


Ent. 57. pl. 6. Raym. 477. Fitz. Office de Court, 23. h Fitz. Coro. 277. * Vide ſupra. ch. 23: 
* 4 Co: 43. b. S. P. C. 47. Lett. F. 8 a 


Hel 
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Chap. 29. Principal and Acceſſary. 321 
Seat. 37. How far the Acceſſary ſhall be diſcharged upon the Prin- 
cipal's being found guilty of Manſlaughter, &c. hath been already ſhewn 
Section, 24. EO 5 
Sec. 38. It is certain that the Exigent ſhall not be awarded a- 
gainſt the Acceſſary before the Principal is attainted, as hath been more 
fully ſhewn, Ch. 27. Sect. 128, Gc. 85 Ew 
Fe. 39. It ſeems alſo to be clear, That where the Law requires the 
| Attainder or Conviction of the Principal before the Acceſſary. ſhall be 
convicted, it requires that ſuch Attainder and Conviction of the Principal 
be on the. a ſame Suit, and for the ſame Crime, of which the Acceſſary is to * Bro App. 
be convicted; for it is agreed, That an Attainder of the Principal at the Suit 19 
of the b King no way helps the Proccedings againſt rhe Acceſſary at the pj,yq. gs, b. 
Suit of the Party, and fic e converſo: Allo it ſeems to he agreed, That the 99. a. 
Attainder of the Principal of one Felony is no way © material as to the gp T 3 
proceedings againſt the Acceſſary for another. Le 
elt. 40. But where the Principal is actually attainted, tho' errone- Bro. Coro. 19. 
ouſly, of the ſame Felony with which the Acceſſary is charged, it ſeems 5g. Beer 
u agreed, That ſuch Attainder, while it ſtands unreverſed, is as ſuffici- 133. pl. 4. 
ent for this Purpoſe as it would have been if there had been no Error in it. 42 AT. pl. 
Yet it ſeems © certain, That if the Principal be attainted, and then the Ac- j4 p. C. 221. 
ceſſaty, the Reverſal of the Attainder of the Principal, /pſo facto reverſes the 22 All pl. 420. 
Artainder of the Acceſſary ; and that the Heir may have an Aſſiſe of Mortdan- 5 ty, Co. 
ter againſt the Lord of the Fee, having entred into the Lands of ſuch an 2 R. 3. 21, b. 
| Acceſſary, as having eſcheated to him by Reaſon of the Attainder. 22 u. 8 
Set. 41. It ſeems to have been in a great Meaſure ſettled f Hefore the 1 5 TY 
| Statute of 1 Anne g. notwithſtanding the great Varicty of Opinions in loſt. 184. 
the Old Books concerning this Matter, That where-ever the Attainder of W 43 
the Principal was prevented by his 8 Death, or h ſtanding Mute, or chal- 38 
lenging i peremptorily above the Number allowed him by Law, or being 164 or 5+ 174 
admitted k to the Benefit of the Clergy, or l pardoned, whether before g 9. C 47. 
or after his Conviction, the Acceſſary ſhould not be atraigned _- "Lee: D 
Sect. 42. But it ſeems to have been generally always agreed, m That af. 7 H. 4. 16.pl. 


ter the Principal is actually attainted, whether after a Conviction by Ver- 5 co. 68. b. 


1 


FI | dQ, or by n Outlawry, Gc. his Death or Pardon, &c. tublequent, will 119 
vo way avail the Acceſſaty. Neon C. 184. 
le | | Bo. Coro. 
18 E 4. 9. pl. 


| ; | IS, 

Lromton's Juſtice, 41. pl. 9. 1 Rol. Ab. 777. pl 10. gCo. 119 b. Fi:z Mordanceſter, 46. f See the 
ward 1 Annæ, 9. 8 Bro. Appeal, 19. Coro. 86 7 H.4. 27. pl. 4. Fitz Coro.z78. Conſpiracy, 4. 
| Reſponder, 35. F. N. B. 115. Lett. F. H.P. C. 221. 44 E. 3. J. pl. 6. 33 HH 6.1. 2 pl. 6. 21 H 5. 31. pl. 15. 
| 4 Af. pl. 40. b H. P. C. 221. 2 Inft 184 Cont. Fitz Coro. 58 this i made a Qurre §. P. C. 47. Lett. 
"= Sie the Statute of 1 Anne 9. But this 15 made # QuereS. P. C. 47. Letter C. Fitz Coco. 51. 3 H. 9. 
| ** 1 Cro El. 541. 4 Co. 43, b. 44 2. H.P.C. 221. 3 Loft. 114, 139. 3H. 7. 1. pl. 3. Cro. 
306) 567. Crompton's Juſtice, 43, pl. 26, 44. pl. 42. Raym 477. Fitz. Caro. 145, 176, 193, 252, 
n Bro. Coro. 18, 70, 71, 83, 84, 101, 131 or 132, 137 or 138. 18 Aſſ. pl. 13. 26 All. pl. 27. 
juli e, pl. 3. 7 H. 4. 16. pl. 5. Bro. Clergy, 15. Cont. Fitz. Coro. 58, 53, 270, 466. Crompton's 
6 "gy 42. pl. 26. 10 H. 4 4 pl. 17. Bro. (oro. 157 or 158. Quere 3 H. 7. 12 pl. 10. 8. . 47. 
5 H. P. C. 221. F. NB. 115. Lett. F. Cro. El. 541. Fitz Coro. 53. Fitz Conſpiracy, 4. 
* . pl. 6. Bro. Coro. 18. 4 Co 43,b 442. 3 Iaſt. 139. Cromp. Juſtice, 44, pl. 42. 3 H. 7. 12. pl. io. 
bins & 16. pl 5. Raym. 457. This is made 4 Quære, Crompton's Juſti*-, 42. pl. 26. and S. P. C. 47. G. Cont. 
f p oro. 151, 260. Bro. Coro. 70. 3 Aſſiſe, pl. 14. Vide Dyer, 88. pl. 105. m Cro. Eliz. 541. 4 Co. 
| * a. Fl. F. C. 221. Raym. 477. Cont. Fitz Cor. 450. u 4 Co. 43. b. Dy. 120. pl. 10. 
6 2 58, 93. 40 Aſſiſe pl. 8. 41 E. 3. 17. pl. 21. 3 H. 7. f. pl. 3 9 H. 4. 8, b. 9 a. Bro. Coro. 

iS. 17405, Bro. Mainpriſe, 58, Cont. as ts Abjaration, 7. H 4 16. pl. 5. Bro. Coro. 18. 


Nnnn He Seft.. 
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© Of the Arraigument of the Book Il 
Se. 43. And it is enacted by the (aid Statute of 1 Anne g. Par. 1. 7h if 


any principal Offender ſhall be convicted of any Felony, or ſhall ſtand Mute, 


322. 


Of 


ſhall peremptorily challenge above the Number of twenty Perſons, reiurmd to ſerve + 


en the Fury, it ſhall and may be lawful to proceed againſt any Acceſſary, either 
before or after the Fact. in the ſame Manner as if ſuch principal Felon had buy 
attainted thereof. notwithſtanding any ſuch principal Felon (hall be admitted 10 the 
Ben:fit of his Clergy, pardoned, or otherwiſe delivered before his Attainder , und 
ſuch Acceſſary ſhall ſuffer the ſame Puniſhment, if he or ſhe ſhall be convicted y 
Hall ſtand Mute, or peremptorily challenge above the Number of twenty Perſm 

| returned to ſerve on the Jury, as he or ſhe ſhould have ſuffered if the Princyu 
had been attainied. | ; 

| SefF. 44, And it is recited by the ſame Starute, Par. 2. 7 hat the By: 

ers and Receivers of ſtolen Goods had oftentimes conveyed away and conculel 
the Principal Felons, ſo that they could not be convicted of ſuch prin- 
pal Felony, and thereby ſuch Buyers and Receivers had eſcaped all Manner of Py 
niſpment, which had greatly encourag ed the Buying and Receiving of ſuch ſly 
Goods; and thereupon it is enacted, That it ſhall and may be lawful io nt. 
ſecute and puniſh every ſuch Perſon or Perſons buying or receiving any ſlolen Cd, 


knowing the ſame to be ſtolen, as for a Miſdemeanor, to be puniſhed by Fine and © 
Impriſonment, altho the principal Felon be not convicted before of the ſaid Fel, - 


which ſhall exempt the Offender from being puniſhed as Acceſſary, if the Printi. 
pal My be Arne xk, Ne | od 

See. 45. As to the ſecond Point, viz. Whether the Acceſſary (all 
Bro. Coro. in any Cale be arraigned or tried before any Principal hath appeared: 
11, 20, 118. Notwithſtanding the numerous Authorities in the Old Books, that an 
py 7-19P) Acceſſary ſhall not be compelled to anſwer before the Principal have ap 
BraR. 128 pl. peared and' anſwered, I take the contrary Opinion to be in a great Mes- 
11-139, pl. ſure b ſettled at this Day. And yet it ſeems to have been always agreed, 
8. „ % © That his Plea cannot be tried before ſuch Appearance or Arrainder, © 
unleſs he defire it himſelf ; in which Caſe it is agreed, That he may be 


Fitz. Reſpon- | 
tried without the Principal, according to the Rule that Quilibet poteſþ re 


der, 35; 36. 
Coro. 33, 82, ; aids nd 
go, 135 135, nunciare ſuri pro ſe introduce. 1 
216, 350, Seer. 46. As to the third Point, viz. Whether a Perſon charged a 
g? Acceſſary to more than one Principal, may be tried before all of them ale 


0 


E. 3. 38, 
21.3 A, : appeared: It ſeems to be holden by Sir © Matthew Hale, agrecably lo 
Lg 4-45. what ſeems to be the ſtronger f Opinion in Plowden, That if a Man 
r E. 3. 42. indicted as Acceſſary to more than one, and one of the Principals appear 
pl. 22. and be convict, the Court may, if they pleaſe, try the Acceſſaty, as be.. 
eo 8 ing Acceſſary to ſuch Principal, and alſo condemn him if the Iſlue * 


pl. 14 found againſt him; and if it be found for him, may afterwards fa" 
40 Af pl. 5. and try him as Acceſſary to the other when they ſhall appear, But dle 
Bro. Appeal, Contrary Opinion is certainly ſupported by great 8 Authorities; neicher 
9.189. do I find any Inſtance in the Books wherein the Court hath actually pro- 


2 R. 3. 21. pl. ceeded to the Trial of an Acceſſary in ſuch a Caſe before all the Princi 


Bro. Main- pals have eicher appeared, or been attainted: And h pK of ta 


| priſe. oh. very particular Circumſtances in the Cale, it cannot Cite 
n ſaid that it will be*a weighty Motive to induce the Court in Diſcretion to mn 1 
+be Lew w., the Trial of an Acceſſary, to ſhew that ſome of thoſe to whom de 


nag — charged as an Acceſſary, are neither attainted, nor have appear 5 
| 0. Appell 


changed. Tet © " | | 5 

Dalten ch. 108. ſeems to be for the old Opinion, b H. P. C.222, 9 Hl. 4. 3. 2. Fitz. Coro. 77- 2 C. 46. 

28. S. P. C. 46. Lett D. H. P. C. 222. Bro. Appeal, 28. 9 H. 4 3. 2. Fitz. Coro. 3 p C. 31% 

Letter D. 1 And. 109. 4 Fitz. Coro. 12, 124, 463. H. P. C. 222. S. P. C. 46. Letter D. Quart Bro. 

plowd. Com. 98, b. 99. 8. P. C. 46. G. See the Books cited to Sectien 47. 7 H. 4. 36. pl. 5. 

Appeal. 22. 7 H. 4.36, pl. 5. Keil. 107, "Plow. Com. 99 b. 7 H, 4. 36. pl. 5. it 
2 | 
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hap. 29. Principal. and Acceſſary. 323 
muſt be owned, That it is a ſtrong Objection againſt the trying him 
mmediately, as Acceſſary to thoſe who do appear, that thereby the 

Country may be ſubject to che Trouble of attending two Trials where 

ne might do as well; and the Perſon tried may be ſubject to the Hard - 

hip and Hazard of two Trials for his Life, which is contrary to the ge. 

ral Courſe of the Law, (as ſhall be more fully ſhewn under the Chaptet 

ncerning the Plea of Auterfoits arquit,) whereas if the Trial ſhould be 

ferred till all the Principals be attainted or appear, he would be tried but « s. P. C. 46. 
pnce, © Bur if there be ſeveral Principals, and a Perſon be charged as Ac- Lett. G. 
eſſary to one of them only, it ſeems.clear, That it is no Objection a- 

inſt his being tried as Acceſſary to ſuch a Principal, that the others 


have not yet appeared, nor are attainted, &c. 


plead the general Iſſue, both may be tried by © one Inqueſt ; bur that the 5 P. &. 46. 
Principal mult be 4 firſt convicted; and that the Jury ſhall be charged, Lect. F. 
that if they find the Principal not guilty, they ſhall find the Acceſſary not 3 8828 


orto the Writ, the Acceſſary ſhall not © be driven to anſwer till ſuch F n 


1 Plea be determine. | : | * vg 8 8 
de. 48. As to the fifth Point, viz. In what Manner the Acceſſary Maiopriſe, 3. 
: ſhall be cried, where his Offence ariſes in a different County from that 004g wg 
, of the Principal: It ſeems to have been f agreed antiently, That by as ok 1. 
5 the Common Law, if a Town extended into more than one County, 14, pl. 8, 
F and a Felony were committed in that Part of it which lay in one County, . * 6 
aul there were Acceſſaries in that Part of it which lay in another County, bes Comm. 
. anAppeal might be brought againſt the Acceſſaries as well as the Principals, *?: . 
#6 in that County in which the principal Felony was committed; and where 35%½u 
the Counties were at a Diſtance, it ſeems that it may be probably argued, 8 T:e(paſs 199. 
f That an Appeal might be brought in like Manner againſt all in the Coun- 4 E, 34. 
f wherein the principal Felony was committed; becauſe in an Appeal the 25 E.4. 44-pl. 
ö Trial may be by a Jury returned from each County. But whete one of '+ | 
" the Counties can not join with any other in taking an Inqueſt; as that N 4 ry 1. 
5 o London, Cc. it h hath been adjudged, That an Appeal againſt the Ac- 1 
„ cllary could not be brought in either. Alſo, becauſe there can be no 3'9- Appeal, 
be Joinder of Counties for the finding of an Indictment, ir ſeems to have Coro. 11, 
5 + very k doubtful at the Common Law, where the Offence of the 118. 
he leceſſaty aroſe in a different County from that of the Principal, whether 3. Pie, 
= could be indicted at all; becauſe the County in which it aroſe could 2R. 3.21: 
'0- 8 which Books it ſeems to be holden, That the Acceſſory is not compeZable to anjwer till all the mee e. 
ci og x" _ cited to Letter b. Cont Fitz. Coro. 10, 77, 82. 9 H. 4. 3. 2. 7 H 4. 36 pl. 3. Dyer 120. pl. 10, 
me ö 8 F. G. 4H. P. C. 222. Fitz. Coro. 10. Raft. Entr. 50, b. 51. 2552, pl. 15.54. 
7 * Bro, nptory, 43. 2 Inſt. 184. S. P. C. 46. Lett. F. f 44 Aſſ. pl. 16 43 E. 3. 17. pl. 21. 
nat . es Coro.93. Bro. Coro. 125. 45 Aſſ. pl. g. Bro. Appeal, 80. But S. P. C 63. Lett. H. 1his Caſe 
ite bi itz 4 on | 5 xs 83 Ul. 7: = 4. See B. 1. ch. 31. SeQ. 18. and Dyer 38, 39, qo. 7 Co. a. b. 
is wnvrery, AndinS, P. Cie Lore Do ths 333 wy 4/4 mph pre ph 9. Cn ae Lone Hh Joe 6 ho 


"ities, But | . ll | is Coſe there ſhall be ſeveral Appeals in the ſeveral. 
te exe Seftion. See H. B. C. 1 1 * 47 Kl of Murder, & Force of 2 & 3 E. 6. 24. ſet forth re at largein 


1 Co, pl. 16. 43 E. 3. 1. pl. 21. and f. 34. b. h 8, 39, 40. 
gl . Ny 2 of Law, 411. B. 1. ch. 31. Sec. 13. Kielw. . the Accefſury in ſuch Caſe it 2 ns 
w ounty in which the principal Felony was committed. But in the Year. Book of 9 E. 4. 48. pl.1. Abridged 


iz. C . ; f 
Cove 3 4 and Brook Iadictm 52 the Acceſſary was indifed in the County in which he was Acceſſary, andthe 


4 gte ö fore the Juſtices of the County wherein the principal Felony was committed, to certify whether the Principal were 


m. And in S. P. ; 
ett. H. 77 is ſaid, That 3 0 Let. C. this Caſe it holden to be Law. See alſo Inſt. 49, 135. bnt in S. P. C. 63. 


cm from that « f the Principal Remedy at Common Law againſt the Acc-fſary bi; Offence was in 4 different 


\ 


not 
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a. | 
_ Vide. ſupra, 


not take Conuſance of the principal Felony: ariſm 
without which they could not find that of the Acc 
Seck. 49. But theſe Matters ate fully cleared b 
3E. 6. 24. by which it is enacted, Par. 
way be ſued in the ſame County -where the Part 
ſhall die, as well againſt the Principals as Acce 
Place the: Acceſſaries ſhall be guilty ; 


peal 


where 


A4iòment againſt ſuch Acreſſar 


- livery, of Oyer and Terminef 


ſaid principal 
ever) ſuch Acceſſary 


2 Co. 11. Seck. 51. Fir, An Indictment againſt an Acceſſary, 
this Statute, in the County wherein he was Acceſſary, oug 

recite that the Principal did the Felony in the ot 
barely that he was indicted i 


direct Affirmation that he did it. 


Of the Arraignment of the Book 1 


g in anothe 


y the Statute of 
3. That an Appeal 7 
feloniouſly ſtriben 5 
aries, 1n whatſoever 
and the Fuſtices before nhom 
within the Tear and Day af 
ſhall proceed againſi ſuc 
ſo taken, in like Manne 
ries bad been committed in the 
ſo taken, as well concerning the 
1 Men of ſuch County where ſuch Appeal ſhall be taken upon the Pla 
not guilty, as otherwiſe. 3 91 YT 1 | 
Sec. 50. And it is fart 


[ball be commenced, ſued and taken, 
and Manſlaughter committed and done, 
in the ſame County where ſuch 
as if the ſame Offence of 
uch Appeal ſhall be 
er twely 


peal, ſhall be 


Trial by the Jun, 


| her enacted, Par. 4. That where am lud 
Felony ſhail be hereafter committed and dont in one "ig and a dw, 
more, ſhall be Acceſſaty or Acceſſaries in any Manner of wiſe, 
er Felony in any other County, that then an Indictment found or talen win 
-  - ſuch Acceſſary or Acceſſaries upon the Ciroumſtances of ſuch Matter befor: the j. 
 » ftices of the Peace, or other Juſtices or Commiſſioners, to inquire of Felonirs in 
. | the County where ſuch Offences of Acceſſary or Acceſſaries in any manner if ni, 
| ſhall be committed or done, ſhall be as-good and effeFual in the Law, as if the ſul 
principal Offence had been committed or done in the ſame County where the [amt In 
all be found And that the Juſtices of Gul-D 
0 of them, of or in ſuch County when: the 
| Offence of any ſuch Acteſſary ſhall be hereafter committed and done, upon Suit . 
them made, ſhall write to the Cuſtos Rotulorum, or Keepers of the Res, 
where ſuch Principal ſhall be attainted or convick, to certify them whethy ju 
Principal be attainted, convitted, or otherwiſe diſcharged of ſuch principi File 
ny; who upon ſuch writing to them, or any of them, directed, ſhall male ſufici 
_ Certificate in Writing, under their Seal or Seals, to the ſaid Juſtices, aii 
ſuch Principal be attainted, convicted, or otherwiſe diſ | 
rer they that ſo ſhall have the Cuſtody of ſuch Records, do certify that ſuch Pri 
pal is attainted, convicted, or otherwiſe diſcharged of ſuch Offence ty the Lin; 
that then the Juſtices of Gaol: Delivery, or of Oyer and Terminer, or other theres 
. authoriſed, ſhall proceed upon every ſuch Acceſſary, in the County where ſach dr 
ceſſarj or Acceſſaries became Acce ary, in ſuch Manner and Form, as if tath 10 
ence and Acceſſary had been committed and done in the ſam! (u 
ty where the Offence of Acce ary was, or ſhall be rommitted or done: Anand 
L anſwer upon his Arraignment, and rece! 
Judgment, Order and Execution, and ſalfer ſuch Forfeitures, Pains and Pini 
„ $005, 4818 uſed in other Caſes of Felony ; any Law or Cuſtom to the contrary be. 
Pere uſed in any wiſe notwithſtanding. 


ln the Conſtruction of t 
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Chap. 29. Principal and Acceſſary. 3 
Sect. 52. Secondly, The Court of King's Bench in Relation to a * 3 Int. 49, 
Perſon, there indicted, as an Acceſſary in the County wherein the ſaid „c | , 
Court happens to fit, to a. Felony. in another County: And the Lord H Þ C. 223. 
| b High Steward, in Relation to a Peer to be tried before the Lords on for repay 
an Indictment againſt him as Acceſſary in one County to a Felony in an- una * 
other, are within the Purview of the ſaid Sratute; not only becauſe it * 3 Init. 49. 
is 2 remedial Law, and made to ſupply a very miſchievous Defect of f 5 C. _. 
the Common Law, which oftentimes neceſſarily occaſioned a Failer F 
of Juſtice, and therefore ought to have a beneficial ConſtruQion : 

But alſo becauſe the Court of King's Bench being the © ſupreme e vie 8 
Court of Oyer and Terminer, and Gaol-Delivery, may naturally be in- Ch. 3. Sc. 
cluded in the very Words of a Statute which gives ſuch Juſtices any new“ 

power; or if it be not thought to be ſtrictly within the Words, it is ar 

leaſt within the Meaning of them, which otherwiſe would give a higher 

Privilege to an inferior Court than to a ſuperior: And the like in Effect may 

| be ſaid in the Caſe of the Lord d Steward, who by the Words of his 43 Inft. 136. 
Commiſſion, as well as the Nature of the Thing, ſeems to be a Juſtice of 

Oer and Ter miner, and within the very Words of the Statute, or at leaſt 


1 

y within the Meaning. To which may be added that thoſe Words in che 
Ji latter Part of the Statute, That then the Fuſtices of Gaol- Delivery. or of Oyer 
„ Terminer, or other there authoriſed, ſhall proceed againſt ſuch Acceſſaries, &c. 


ſem plainly to imply, That ſuch other ſo authoriſed may alſo ſend 

for a Certificate of rhe Record relating to the Principal; for nothing can 

be more Natural than to expound one Part of a Statute by another. As 

to the Objection, That the Words of the Statute are, that the ſaid ju- 

ſtices, or two of them, ſhall write to the Cuſtos Rotulorum, &c. And there- 

fore that the Lord Steward cannot do it, becauſe he is but one, it may be 

* anſwered, That thoſe Words are to be thus conſtrued, That where « , laſt. 136. 
| there are two or more ſuch Juſtices, they muſt write, &c. but not where 
there is but one. os „ 

Hef. 5 3. Thirdly, Not only the Juſtices of the King's Bench, the Pleas 


thr before whom are properly ſtyled f Placita coram Rege, and not coram u-. 
4 ſicioriis, but any other Juſtices, writing for a Certificate in purſuance of ' ve $74, 
1 the Statute, ought to do it by Writ in the King's Name, and not by a e Te : 


Precept in their own Names, and under their own Seals; and the H.P. C. 223. 
Reaſon given by Dyer is becauſe it is a Writing from Juſtices to Ju- f Sir Edw. 


„bes. 1 e 
Ti Seck. 54. Fourthly, Where ſome of thoſe ſuppoſed to have been Ac- 135-/ems 7o 


make it ueceſ- 


ecſſaries to a Felony in a different County, are procceded againſt in the fh fbr 2. J. 
King's Bench, in purſuance of the Statute, if there be a likelihood i of the 


2 that others will be in the ſame Manner proceeded againſt in another Ying? Nears 
4 WT Court, it ſe dviſcabl ſend for th d relati The Cor" 
14 urt, it ſeems moſt adviſeable 8 ro ſend for the Record relating to the in the King's 
le- Principal by a ſpecial Writ formed upon the Matter according to the Neme. 


Words of the Statute, and not by Certiorari, becauſe that would wholly A 79. 


" remove the Record from the Court below into the Court of King's b Vide ſupri, 
Bench, which might cauſe a Doubt, whether either the Court below, or LY 5 _ 
that of King's Bench could certify it upon a ſubſequent Writ; for as to a e. 


the Court below, it might be objected, That being no longer a Record 


ce o! of chat Court, it cannot be certified by it; and as to the King's Bench, 
ly t0 it might be objected, That the Principal was neither attainted nor convicted 
not mere: Whereas the Words of the Statute are, That the Juſtices ſball vrite 
nd e the Keepers of the Records where ſuch Principal ſhall be attainted or cou victed. 


But thele Doubts are avoided by i directing a ſpecial Writ to the Court | 3 Inſt. 49. 
/ O 0 oO — 1 below, * H. P. C. 
223. 
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\ Dy. an, Maniter as the Law direQs, may as properly be ſaid to ſtand lune 


49- 
H. P. C. 226. 
$. P.C. T 50 
etter, E. 0 p 
Wau 704. Felony, in whith Cake, after ſuch Plea is found againſt him, bc (hal n 
: 10. 


Coro. 22. 


c Keitw. 70d. The fame Manner as if he had made no Plea ar all. And ſo ſhall * s 


below, on which a ſpecial Certificate ſhall be made in purſuance 
Statute, and the Record ſhall ſtill remain below, and conſequent in 


with afterwards; and to that End ſhall endeavour to ſhew what is the 


© Of flanding Mute. Book II 
be certified from thence on a ſubſequent Writ. 


* 


* * 
2 * 


C HAP. XXX. 
Of ſtanding Mute. 


K Aving ſhewn in what Manner a Priſoner is to be arraigned, I an 
in the next Place to examine in what Manner he is to be dealt 


done with him, 


1. Upon his ſtanding Mute. 
2. Upon his Confeſſion. 
3. Upon his Pleading. 


And firſt, as to the Priſoner's ſtanding Mute, I ſhall conſider, 


1. Where he ſhall be ſaid to ſtand Mute. 

3 _ it ſhall be tried whether he do ſo of Malice, or by the 4d 
of God. . 

3. What ſhall be done where one is found to ſtand Mute by the 

ct of God. | 333 — 

4. Where he who ſtands Mute ſhall be awarded to the ſame Execution 
as if he had not ſtood Mute, and where he ſhall be adjudged tos 
Penance. | „ | | 

5. What is the Nature of ſuch Penance. 

6. What he ſhall forfeit, and to whom, 

F. Whether the Proſecutor of an Indictment or Appeal of Lace 
be intitled to a Reſtitution of the Goods ſtolen, upon the Deler 
dan's ſtanding Mute. 

8. Where one that ſtands Mute ſhall have the Benefit of di 


_ Clergy. 


SY. 1. As to the firſt Point, viz. In what Caſes a Man ſhall be ſai 
to ſtand Mute: I take it to be agreed, That he who anſwers N- 
temly, or ineffectually, or tefuſes to put himſelf upon his Trial in l. 
he Who makes no Anſwer at all; as where a Man * refuſes to port 
Plea in Chief, br the General Iſſue, but inſiſts on ſome frivolous Detc 
or even to plead a good b dilatory Plea, and refuſes to plead over 0 


© be adthicred 'td/plead in Chief, but ſhall be adjudged to his Pcnant 1 


, 4 


ö Chap. 30. Of ſtanding Mute. | 327 
who pleads a good Plea in Chief, or the General Iſſue, but © refuferh to pur * Bro. Pain, 2, 
E himſelf upon the Inqueſt (that is, to be tried by God and his Country 8˙ 5 8 
if a Commoner, or by God and his b Peers, if a Lord) or to wage Battle Lett. E. 88 
E \whcre ſuch Trial is © allowed. 42 Bro. App. gz. 
Seck. 2. lt feems to be holden in the d ſecond Inſtitute, and alſo in Ee 
the latter Part of Sir Mathew Hale s Pleas of the © Crown, That if a Pri- Fitz. = 
ſoner on his Trial petemptorily challenge above the Number allowed him nn 
by Law, he ſhall not be dealt with as one that ſtands Mute, but ſflall s. 
be hanged : But this very Point is made a Quere in another f Part of Hale's 7 E 4 29 pl. 
| Pleas of the Crown ; and alſo in 8 Aehynge, and the contrary is holden in, f 
the third h Inſtitute Neither does it ſeem eaſy to aſſign a Reaſon why he 5 5 
who challenges more Jurors than he ought, ſhall, in Reſpect of an im- 3 Inſt. 227. 
plied Refuſal of a legal Trial, be thought worthy of a greater Puniſh- = 8 

| ment than he who obſtinately, directly, and expreſsly refuſes ir. To which 8 E. 4 3.pl 6. 
may be added, That there ſeems to be but one full Authority in the - Rely. 57. 
Old Books for the Maintenance of this Opinion, whereas there is a great . 
i Number of the other Side. Trial by Bartel, 


Keck. z. But it is clear, * That he who demurs in Law to an In- roy 0 E 5 


ditment or Appeal, ſhall not be eſteemed to ſtand Mute, not be dealt 42 last. 178. 
with as ſuch, as having refuſed a Trial by his Country, for he puts him- „H 259+ 
| - upon a Trial by the Court, which is the proper Trial of a Matter in: 1 
Law. | 85 5 5 : n 3 Inſt. 227. 
| $4. 4. Alſo it ſeems clear, That after a Man hath + confeſſed him- „ß H. 7.1. 
ſelf guilty, or pleaded, and put himſelf upon his! Country, he ſhall {iridgedBitz. 
W na aſterwards be demeaſned as one that ſtands Mute, in Reſpect of his Core, 56 
ſubſequent Silence: Bur the Jury ſhall be charged, and the Trial ſhall (77 4 f.. 
proceed, and the like Judgment ſhall be given as in Common Caſes. And Bro.Poin 

Seck. 5. AS to the ſecond Point, viz. In what Caſes, and in what 5; 
Manner it ſhall be tried, whether one who ſtands Mute do ſo of Malice, eee 
or of the Act of God: It ſeems agreed, ® That where a Priſoner wholly % cired 
ſtands Mute without making any Anſwer at all, the Court ſhall take an gy pA 
Inqueſt of Office by the Oath of any n twelve Perſons that ꝰ happen to 7 Hs rag 
be preſent, whether he do ſo of Malice, or by the Act of God. But P af. 8. 


It 


on 
his ter an Iſſue hath been joined, if the Priſoner ſtand Mute when the Jury are 11 F. 0.4 


in Court, if there be any need for ſuch Inquiry, it ſhall be made by them, K.. 35. 
| and not by an Inqueſt of Office. Fuz Coro. 
Seck. 6. Where 4 a Man anſwers, but not effetually, it ſeems need- 378 


| ; ; 3 H. 7. 12. pl. 
leſs to make any Inquiry whether his Refuſal be owing to his Malice 8, „ 
ot not, becauſe it is apparent. e 


| Seck. 7. As to the third Point, viz. What ſhall be done where one is 51. and Bro. 
ound to ſtand Mute by the Act of God!: It is agreed, r Thar in ſuch a Gef, 27- 


Caſe, the Judges of the Court, (who are always to be of Counſel with the 45 caſe mY 


Priſoner, to ſee that he have Law and Juſtice) ſhall not only cauſe the Fe- % mwre re, 


lony to be enquired of, but alſo whether the Priſoner be the ſame Perſon, ge hae 


| and all other Matters which he might have pleaded in his Defence, And ry ſame Year + 


| fuch Inquiry ſhall be made, as I ſuppoſe, not by an Inqueſt of Office, e e = 


e Vide ö equent to it. 
* | bridges 50 36: * 7. a. pl. 5. the like is ſaid to be adjudged by all the Juſtices but Keble ; and Lees is 4. 
H ppesl 82. Pain, 4. See chenext Chapter, Set. 5, f S. P. C. 150. Lett. C. Same Point admitted 
ce, ef 1 15 pl. 5. which is abridged, Bro. Pain, 2. but in theſe Books it is incidently holden, That where 4 Man does nor 
the be 2 = you not Guilty, and after ftands Mute, he ſball be put to his Penance. ' Kely. 36,37. H. P. C. 225, 
got | Nuts 4 4.33. pl. 19. Abridged Bro. Penance, 9. and Bro. Coro. 51. Cont. 8 H. 4. 3. pl. 5. for which ſee the 
8 2 n H.P.C.225. S. P. C. 150. Lett. C. 2 Inſt. 177 178. 8 H. 4. 1. pl. 2. Fitz. Coro. 71 
2 iN e pe 309. Bro. Appeal, 24. * Ra. Ent. 385. pl. 3. 8 H. 4. 1. pl. 2. Fitz. Coro. 71- Bro. 
e be r F. C. 150. Lett. D. from the Authority of 8 H. 4. 3. for which ſee the Notes to the precedent Section. 


, ide H P. 
18. h 2 8. F. C. 150. Lett. D. : Inſt, 177, 178. * 8. P. B. 150. Lett. D. 2 Inft. 177, 
but 


i 2 7p 
\ 

* 

| 
3 


225. Felony ſhall be enquired of, &c. in the ſame Manner as if the Priſoner had plead. 
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but by a Jury returned by the Sheriff in the ſame Manner as if the De- 
fendant had actually pleaded ; for ſince it is no way his Fault that he gi 


ha 


Seel 


not ſo plead, there is no Reaſon why his Trial ſhould be in a more look ands 
alẽVſnnd ſummary Manner, or any way leſs regular, or ſolemn. than if |, WP thi 
H. P. c. had. To which may be added, That Sir Mathew Hale faith, 2 Th en 


wuentl 
ion 4 
andi 


t be! 


ed Not guilty ; from which Words it ſeems plain, That in his Opinion the 
Inquiry ought to be by an Inqueſt returned by the Sheriff as in other 
Trials at the Miſe of the Parties, becauſe if the Defendant had plead, 


it muſt certainly have been ſo. And therefore it ſeems reaſonable, Jha 
vg. p. C. igo. Where Sir William Staundforde b having ſpoken of ſuch, Inquiry, adds in- 
Lett. D. mediately, That it is but an Inqueſt of Office, ought to be underſtood, 


not of the Inquiry of the Felony, whereof he had laſt ſpoken, but of th 


Inquiry whether the Priſoner ſtood Mute of Malice, or by the 44 d 
God, whereof he had ſpoken in the Sentence next before. And | the 


Fitz. Coro rather incline to think that this is his Meaning, becaule the © Books ci 

43 Aft pl. 3e. ted by him, to this Point, relate to this Inquiry only. 

H. . . .. 06/53 5 | CE 

* As to the fourth Point, viz. In what Cafes he that ſtands Mute ſhall 
be awarded to the ſame Execution as if he had not ſtood Mute, and 


where he ſhall be adjudged to his Penance, I ſhall conſider, 


1 E 4. 19. pl. 26. Fitz. Coro, 36. Bro. Coro. 155, . P. C. 150. Lett. C. DO. 1 E. 4. 19-P 
Fitz. Coro. 36. Bro. Coro. 155. | 80 
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ber- © 
pf this 


Mute, 


hat h 


to pt 


adviſe 


ony 


fiſteel 


See 


Who! 
agree 


ment 
confe 


1. What ſhall be done to him who ſtands Mute after an Artainder, Pay 
2. What to a Perſon arraigned for High Treaſon. ; ſly et 
3. What to one arraigned for Petit Larceny. a if 
4. What to one arraigned for a Felony by Statute. gain 
5. What to one arraigned upon an Appeal, dined 
6. What to one indicted of a capital Felony, or Petit Treaſon. fund 
| . | a T. 
See. 8. As to the firſt Particular, viz. What is to be done 10 him ed, 
115 Pc 226; who ſtands Mute after an Attainder: It ſeems to be ſettled 4 ati other 
S. P. C. g. Da), That where · ever one who is attainted, either by Judgment 011 Se 
Lett. C. B. Verdict, or Confeſſion, or by Outlawry, or Abjuration, ſtands Mute to who 
1 Nr the Demand why Execution ſhould not go againſt him, he (hall not be thew 
„ awarded to his Penance, but to the ſame kind of Execution, if any, tl Judg 
Abridged Bro. Wou'd have been awarded if he had not ſtood Mute. Yet there ſeems id > Of, 
Poin,2. Cc79- be this Difference, That where one who hath always continued in fi, &d b 
Caſe of Atju. lon, after an Attainder by Verdict or Confeſſion, ſtands Mute to the port 
ration vr, Demand why Execution ſhould not go, it ſhall be awarded e againſt hin Lock 
| der offs a Without any Inquiry whether he ſtand Mute by Malice, or othervile, ide 
Cor feſſon; but Whether he be the ſame Perſon who is ſo attainted or not; becauſe KEE cited 
Pa nach iciently appears that he is the ſame Perſon, and that is ſufficient co jr lee i. 
70 other At. fy an Award of Execution againſt him, where nothing app<313 * prob 
ae But contrary. But if a Perſon fo attainted, be re- taken after an 1 ; ment 
1 if one be taken after an Outlawry or Abjutation, and ſtand 4 * ve 
Abridged Fitz. the Demand, Why Execution ſhould not go againſt him? it ſhall N | Who 
A n, quired whether he ſtand Mute of Malice, or of the Act of God; wo bn: 
Coro. 99 on it be found of Malice, it ſeems that Execution ſhall be awarded = . bat 
who ad ab- any. farther inquiry: 8 But if it be found to be of the Act of God, it po b 
1 — . hat ic ought to be alſo inquired, whether he be the ſame raum 2 8 
o his Penance, in the ſame Manner as where one ſtands Mute by the Act of God, 160 oy 
77 firſt brought upon his Trial. | 885 ws, 
r V-I990; Pl. 
Lett. C. D a 


hap. 30. Of ſtanding Mute. 7 
Seck. 9. As to the ſecond Point, vis. What is to be done to one who 
nds Mute to an Arraignment for High Treaſon : It is clcar:y ſettled 4 1 p. c. 
t this Day, That ſtanding Mute upon an Arraignment for High Ttea- 85510. 6 61 
Pa is equivalent to a Conviction by Verdict, or Confeſſion, and conſe- 121 
ently. ſubjects the Criminal to the ſame Kind of Judgment and Execu- . 1 
Jon as ſuch a Conviction would do. But I take it for granted, That ſuch ,“ * 
anding Mute muſt in b like manner appear to be obſtinate; and that if 2 Iaſt. 177, 
t be found to be the Act of God, the whole Matter ſhall in like Man- pet Plin'19 
cr © be inquired of, as hath been more fully ſnewn in the formet Parr Co. Litt.39 | 
f this Chapter. Bur where ſuch Priſoner appears to ſtand obſtinately 319%: 14. 


Mute, 1 do not find it any where holden, That there is any Neceſlity S.P. c 150. 


that he probably appear to be Guilty, or that any Evidence be examined Cont. Fitz. 
do prove him ſo, before he ſhall be condemned ot executed. But this is C6426. 


k n oy bVide ſupra, 
adviſcable, where one ſtands obſtinately Mute on an Arraignment for Fe- Sed. 5, " hy 


lony by Statute, as ſhall be more fully ſhewn in the fourteenth: and 88 5 85 26. 
fifteenth Sections. =; 8 Re P. C. 150. 


FOES A 3 . | Lett. * 
Seck. 10. As to the third Particular, viz. What is to be done to one © Vide ſupra, 


who ſtands Mute to an Arraignment for Petit Larceny : I take it to be $97. 
* | f Fi P. C. 150. 

zpreed, d That if a Man appear to ſtand obſtinately Mute on an Arraign- Lett. B. 

ment for Petit Larceny, he ſhall have the like Judgment, Gc. as if he had 2 Inſt. 177. 

confeſſed the Indictment. „ fins | U 

Seck. 11. As to the fourth Particular, viz. What is to be done to thoſe 

| who ſtand Mute to an Arraignment for Felony by Statute: It is expreſ- _ 

ſly enacted by 33 H. 8. 12. Par. 12, That if a Perſon indicted, and arraien+ 

| ed of Treaſon, Miſpriſion of Treaſon, Murder, Manſlaughter, or Bloodſbed, &c. 

acainſt that Act, within the Verge of the Court, ſhall obſlinately refuſe to anſwer 

directly, or ſhall ſtand Mute, he ſhall have like Judgment, &c. as if he were 

ſcund Guilty, &c, But © where a Statute, as that of Piracy, &c. erdains *Dyer 441. 

a Trial by the Common Courſe of the Law, it hath been adjudg- VETS: 


CD | Y 7 5 3 lolt. 114. 
ed, That the Criminal ſhall have Judgment of his Penance, &c. as in B. 1. Ch. 37. 
other Felonies. | | pl. 9. 


a q 4 . | P. CC 4 
Sect. 12. As to the fifth Particular, viz. What is to be done to one Wl "as 


ho ſtands Mute to an Arraignmenton an Appeal: It is holden by Sir Mat- H. P. C. 226. 
lem Hale, f That an Appellee of Felony ſtanding Mute ſhall not have «11. P. C226. 
Judgment of Penance, but to be hanged ; but this is made a Quere in dre 

* Staunsforde, and h Brook ; and the contrary Opinion ſeems to be favour- ws 5 
ed by Sir i Edward Coke, and is expreſsly holden by k Aelhnge, and ſup- 


u Bro. Pain. 
ported by ſeveral! Reſolutions in the Old Baoks. Whereas the Tear- , bn 178 
| Bok of 21 m E. 3. ſeems to be the only Reſolution in favour of the other Rs 


e 179. 
Side; to which it may be anſWered, Not only that three of the above- 1 $7: 
cited Reſolutions to the contrary, are much later, bur alſo that the Appel- : 1 8 


2. 


lee in this Caſe appears to have been taken with the Manner, n which Sbriaged Bro. 


probably might be a Circumſtance of conſiderable weight in the Judg- heh 10 
ay | | | orfeiture, 


Seef. 1 


| Who ſtands Mute to an Indictment of a Capital Felony, or a Petit Trea- 3 


. q . F 7 | = 
en: It is enacted by the o abovementioned Statute of Weſtminſter, 1. 12. 4 E. 4.11. pl. 


at notori 7 | | 
otorious Felons which openly be of evil Fame, and will not put themſelves HP gedBirz. 

; Coro. 71. 
—— Appeal 93. Pain, 14. 43 Al. pl. 30. Abriaged Bro. Pain, 13. Appeal, 78. Coro. 123 or 124. Fitz. 
: Faiths 5. 14 E. 4+.7.pl. 10. This Point is unde a Quare ; but in the very next folio pl. 17. abridged Bro. Coro- 
4 2 6 4. is adjudged by all the Juſtices, That the Appetite in ſuch Caſe ſhould have his Penance. " 21 E 3. 18. pl. 
= | aged Bro. Pain, 8. Appeal, 40. Coro. 43. But neither Fitz Coro, 56. wor 3 H. J. 2. pl. 5. nor 3 H. 7. 
Cur do cited by Staundforde, ſeem ro come up to this Point, but rather to be Aut horitie⸗ of the other Side. See Bro- 
da. *® Vide ſupra Ch. 15. 41. # Vide a Inſt. 177, 178. ay 


4 Pppp in 


* 


Sa | Z . q 11. 8 
3. As to the ſixth Particular, viz,. What is to be done to one Appel 24. 


T0 © U fanding Mute. Book 1] 
An Enqueſts of Felonigs, that Men ſhall charge them with before the Ty6;.. 
the King's Suit, ſhall have ſtrong and hard Impriſonment, ast by WEL N 
ſtand to the Common Law ef the Land. But this is not to be under ſtoud F le 
Wn - Priſoners as be talen on light Suſpicion. XF | | 
*2Inft. 177. Seck. 14. Sir à Edward Coke, in the Conſtruction of this Statute, ſaith 
dent, or probable, which it is the Duty of the Judge to look into; * 


Letter A. 


* H. P. C. or otherwiſe that he be a notorious Felon, or openly of bad Fame; aud 


Ra. Ent. 
385. pl. 2, 3. 


Se, 
| Mutt 
b Hi 
ner a 
That 
2. in 
4 E. 4. 11. pl. e 4 5 
18. als of Petit Treaſon, perhaps it may be ſaid, That © not being «ithin leit 
14 E. 4.7 · Pl. this Statute, but remaining as they were at the Common Law, the Ob- but 
43 lf pl. zo. ſtinacy of a Criminal in ſtanding Mute to them, may be of it felf, with ther 
21 E. 3. 18. out more, a ſufficient Inducement to a Judge to award him to his Penance. it f. 
| 111 7 180 But conſidering that ſuch Appeals and Indictments ate within the fame Lan 
5. Reaſon with thoſe mentioned in the Statute ; and it is uncertain how che d 
| ** Ws 450 Common Law ſtood in Relation to thefe Matters, as appears by the bel ſo | 
| — wa 5 Authors, f differing among themſelves concerning them; and ſccing e det 
| 178, 179. Method preſcribed by the Statute is very juſt and equitable, ir ſcems pr nt 
| | 4nd the Boks dent at leaſt in a Judge to obſerve the ſame Rules in all Cales of this Kind. 8 
1 "ATI $3: 5 I G SEE 3 3 all 
| ander Lett. Sc. 15. I do not find it ſaid in any Book, what ſhall be done to 1 
SP, C149 Priſoner who. obſtinately ſtanding Mute to an Arraignment, ſhall aper = 
11255 158, to be charged upon very light Suſpicion; but I take ic for granted, Thit | 7p 
175 he may be ſeverely fined and impriſoned for his Contempt. | 
| Sell. 16. As to the fifth Point, viz, What is the Narure of tot a 
Penance to which a Priſoner is to be adjudged upon his obſtinate!y ſtance = 
N : ing Mute: It is obſervable, That the above-cited Statute of en 1. hy 
| ſays only in general, That Felons ſtanding Mute ſhall be put is 71 20 
1 fort & dure, without ſaying any thing of the Manner of it, Which it one Y; 
; to leave as a known Thing to the uſual Practice in ſuch Caſes; "_ In a 
| | we ſhall beſt find from the Books of Entries, and other Law Pan! Fo 
j | H. P. C. of which generally agree, That the Priſoner ſhall be remanded 5 — K ya 
| | 5 Place from whence he came, and put h in ſome low dark Room, ® * 
F. P. C. 150. 0 | | K 1 
Lett. E. | $;.pl | ſta 
F Kielw. 70. a. 4 E. 4 11. pl. 18. 14 E. 4. 8. pl. 17. Abridged Bro. Coro. 160. 2 Inſt. 178. Re. Ent.; A ( 
| pl. 17. 8H. 4.1. pl. 2. h This Clanſe is omitted in Keilw, 70. 2. 4 E. 4.11. pl. 18. but is mentioned in 3 me 
other Books abo ve. cited, but with this Difference, That 14 E. 4 11. pl. 17. ſays only that he ſball be put in- 0 the 
ber, without adding that it ſhall be low er dark. i In this all the Books above. cited ſeem to agree, £414 1 KAR * 
17. and 8. P. C. 150. Lett. E. and 2 Inſt. 178. add, That he ſball lie without any Litter or other thing under wall 
that one Arm ſhall be drawn to one quarter of the Room with a Cord, and the other to another, and th. his F = > S. p 
nuſed in the ſame Manuer, But theſe Clauſes are wholly omitted in all the other Books above: cited; except e | Bro 
| which takes Notice of the Latter of them only. And Ra. Ent. 385.pl. 2, adds, That a Hole jha#.be made fr . fe ; Bro, 
and Keil. 70. A. ſays, That the Head ſhall not touch the Earth ; but none of the other mention either of theſe 0191/9 166, 


there 


4 


Chap. 30. Of flanainge. Mute. | 331 
there laid on his Back, without any manner of Covering, except for the *-! this al che 
G Privy Parts, and“ that as many Weights ſhall be laid upon him as he can _ „ 


bear, and more, and that he ſhall have no manner of Suſtenance but“ bur 14 E. 4. 


Jof the worſt © Bread and Þ Water, and that he ſhall © not eat the ſame K | 
Day in which he drinks, nor drink the fame Day on which he eats; and Lest. Bo 
that he ſhall ſo continue till he d die. But it is (aid e, That antiently the 2 last 178. 


judgment was not, That he ſhould ſo continue till he ſhould die, but till a * el 


be ſhould anſwer, and that he might ſave himſelf from the Penance by hre mor(zls of 


d, putting himſelf on his Trial, which he cannot do at this Day after the 1 
d judgment of Penance is once given. 155 50 . e Be 
nd Seet. 17. It ſeems clear, f That Women upon ſtanding Mute, arc een 
er liable to ſuch Penance as well as Men. Dio Broad, 


11 Ay | 85 5 Ra. Ent. 
KF. 18. It is (aid 8 to be the conſtant Pradice at Newgate Seſſions, 785 01.4 ths 


where a Priſoner refuſes to plead, ro endeavour to compell him to do it 2 4 1. pl.+. 
| by tying his Thumbs together with Whipcord, and not to proceed to the %% Nane 


a Ahe of the 
0. judgment of Penance, before all Methods of perſuading him to plead, 27 kh 

re found ineffectual. — 1 hed 
i Sect. 19. As to the fifth Point, viz. What he who obſtinately ſtands 8b. E. 150. 


p 

— gee mn : - 

"4 * ” _ — - — 
— ND — ů — — 
A Deen — —— == — — 
K 2 — 9 I — = * — 
B — — : - 
. 


Mute ſhzil fotfeit, and to whom: There'is no doubt but that in Caſe of Lett. E. 


| © High Treaſon he ſhall forfeit both Lands and Goods, in the ſame Man- 4 


ner as if he hid been attainted any other way. Alſo I take it for granted pl. 2. and 
Thar in the Caſe of Felony and Petit Treaſon, where a Perſon by ſtand- png "By i 
ing Mute ſhall not avoid being attainted for ſuch Crimes, he ſhall for- jy, pave rhe 


leit his Lands and Goods in the ſame manner as on other Attainders. Water nxt rhe 
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5 | But where ever a Perſon ſtanding Mute is adjudged to his Penance, and * 3 
th thereby prevents that Attainder which otherwiſe he might have incurred, vent; but Ra. 


it m_ agreed, i That he forfeits his Chattels only, and not his ng we 4 
Ids © | > | is general, 
. 1 4 | | That he ſhall 

SF. 20. It is agreed in the Tear-Book of 8 k ZZ, 4. That the Goods 57 the 456 
ſo lorfeired ought not to be delivered to any Perſon claiming them un- , 9 


det a Grant from the Crown, till he have ſhewed a good Title to them n Keilw. 
in the King's Court, by ſome Grant ſufficient to paſs them. 70. a. and in 
Se, 21. And it ſeems ! That ſuch Goods will not paſs by Grant of 4 . 


d This is omit- 
all Felons Goods, having no Words ſpecially extending to the Goods of bid tn hw of 
thole who ſtand Mute, Gc. becauſe a Perſon adjudged to his Penance for 1 
ſtanding Mute, does not ſeem to ſuffer as a Felon, being neither attaint- t E. 4. 
ed nor convicted of any Felony, but as a Perſon refuſing to ſtand to the 1. avs . P. 


the Law of the Land. And it ſeems rather the ſtronger Opinion, m That . 

ndl | they pals not by the Grant of all Goods of Felons and Fugitives of all Perſons Boks give the 

[, within ſuch a Diſtrick; ſo that if ſuch Perſons for any Treſpaſs or other Fault white Judt. 

{on ght to loſe Life or Member; or ſhall fly and refuſe to ſtand to Judgment, or do . | 
ms | any other Treſpaſs for which they ought to loſe their Chattels. FF 
ich Sect. 22. AS to the ſixth Point, viz. Whether the Proſecutor of an Se E, 

all | Inditment or Appeal of Larceny be intitled to a Reſtitution of the Goods f 1,6. 3 

the olen, upon the Defendant's ſtanding Mute: It ſeems agreed, n That by * K. 27.48. 


| h 7 
the Common Law, where a Perſon ſtands Mute to an Appeal of Larceny, ,,."; 0 Le 
it 18 proper to charge the ſame Inqueſt which is to enquire whether the 114 4. J. p. 0 
ſtanding Mute be of Malice or not, to inquire alſo whether the Goods H P. C. 226, 
mentioned in the A he Goods of ti d whether C0 

n the Appeal are the Goods of the Appellant, and whether Co Litt 391. 


the Defendant were taken upon a freſh Suit ? made by ſuch Appellant, Ficz Eſc. 10. 
| oro. 51. 
S. p. 8 | Aſſ. 421. 
| Bro. A, es Bro. Forfeiture, 11,64. Appeal, 24. 8 H.4.1.b.2.a. b. 3H.7. 12. pl. 8. 8 H. 4. 2.4. 
Bro K _=_ 24. Dy. 268 pl. 18. 8 H. 4. 2. . b. Bro. Forfeiture, 11. M Dy. 268. pl. 18. 8 H. 4. 2 a b, 
1 Vide ſupra Ch. 23. Sec. 53. Lett. F. 8 HI. 4. 1. pl. 2. Abriaged Bro. Appeal, 24. S. P. C. 
Vide ch. 23. Sec. 50, 51, 52, ; 
which 
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Supra Ch. 
23. SeQ, 53. 
9 Supra Ch. 

23. ScQ. 57. 
7 Supra* Ch. 
23. SeQ. 54. 
31 E. 3.48. 
pl. 26. 
Abridged Bro. 
Appeal, 40. 

J3 Aſſ. pl. 30. 
Abridged Bro. 
Appeal, 78. 
Corg. 123 er 
124. 
Fitz. Coro. 


225. 5 „ 
Vide 40 AM. cution but an Appeal; and it is Certain, That the Proſecutor of u 


Coro. 217. 
b Supra Ch. 
23 Sec. 55, 
56. 

* Set forth 

more more- at 


large, Ch. 23. 


&. 55% 


Pl. 39. 
Abridged Fitz. 


1 
. 
. 


Of ftanding Mute. Book Il 
which Points being found p for him, he ſhall have an Award of gefl. 
tution to ſuch Goods, and to ſuch only, 4 in whoſe Hands ſoever the 
are found. And it is faid in general in ſome Books, à That in J 
Appeal of Larceny there ſhall be a Reſtitution of the Goods, upon thy 
Appellee's ſtanding Mute, without ſaying any thing of any lnquiry 
concerning the Property, or freſh Suit: Bur I take it for granted, That 
where it is ſo omitted, it is taken as a Thing known, and done of Courſe 
and therefore needleſs to be expreſly mentioned. | 
Seck. 23. But it ſeems queſtionable, Whether the Proſecutor of an l. 
dictment of Larceny, be in like manner intitled to a Reſtitution, pon 
the Defendant's ſtanding . Mute? Becauſe it ſeems agreed, b That by tis 
Common Law there could be no ſuch Reſtitution upon any other Hoe 


ha 


Indictment is not intitled to a Reſtitution by the expreſs Words of 4; 
Hi. 8. 11. which require, That the Felon be found guilty, or otherii|, s 
tainted, &c. And I do not know that he is intitled to it by any ober 
Statute, or any equitable Conſtruction of this. % 
Sect. 24. As to the ſeventh Point, viz. Where one who ſtands Mate 
ſhall have the Benefit of his Clergy: It ſeems clear, © Thar unleß it Seck, 


happen to be otherwiſe ſpecially provided by ſome Statute, wherever Prime 


< Fitz. Coro. he ſhall be allowed it upon a Conviction, by Verdict or Confeſſion, he bin be 
333 2*3- ſhall have it upon his ſtanding Mute. Alſo I rake it to be agreed, 4 botwit 
$H. 4 3. pl. That a Statute raking away the Benefit of the Clergy from thoſe who boſs, 
Ls ſhall be convicted of a Crime, doth not thereby take it away from thoſe F Gf 
231  Whoſtand Mute on an Indictment or Appeal for ſuch Crime. hut itis Cuilt, 
Moore 550. enacted by 3 & 4 N. & M. 9. ſet forth more at Large in the Chapter of dictme 
Pl. 738. Clergy, That if any Perſon ſhall be indicted of any Offence, for which ty Ju. brough 
3H. 7 12. pl. S- 45 Pn 15 | 
8 tue of any former Statute, he is excluded from the Benefit of his Clip, ſlionab 
Abriaged Bro. if he had been thereof convicted by Verdict or Confeſſion, if he ſtand die E Moral e 
gy, $7. (ball not be admitted to it. But Appeals, and Offences excluded fromthe b an 
„Benefit of the Clergy by ſubſequent Statutes, ſeem not to be wine Poing 
7 er. Purview of this Statute, for the fuller Conſideration whereof [ ſhall el actual] 
MbvidgedFirz, the Reader to the Chapter of Clerey. 5 Manne 
geen f 995 | e | It doth 
from! 3 but I cannot find any thing in 3 H. 7. 1. Which is the Year-Book cited to this Nite ti want 0 lon n 


Opinion. 
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4 See H,P.C 232 t 238. 
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hap. 31. Of Confeſſion and Demurrer. 333 


CHAP. XXXI. 
Of Confeſſion and Demurrer. 


ND now I am to conſider what is to be done to a Priſoner upon 
his Confeſſion, which may be either, at 
15 Expreſs, — 
2. Implied. 


| $:,1. An expreſs Confeſſion is where a Perſon directly confeſſes * the: vides 5. C. 
Crime with which he is charged, which is the higheſt Conviction that 142. Lett. C. 
tan be, and may be received b after the Plea of Nor Guilty recorded, 2 8 
notwithſtanding the Repugnancy ; for the Entry is, That the Defendant Finch of Law 
tea, or relicta vcriffcatione, cognovit indictamentum. „ 74 "lg 
Seck. 2, Such a Confeffion carries with it ſo ſtrong a Preſumption of Nen if the 
Cuilt, that an Entry © on Record quod cognovit indictamentum, & c. in an In- Ln be the 
ſaictment of Treſpaſs, eſtops the Defendant to plead not Guilty to an Action * 
brought afterwards againſt him for the ſame Matter. But it ſeems que- 4f-med Cro. 
ſtionable, Whether ſuch Entry of a Confeſſion of an Indictment of a Ca- Y 4. pr: $: 
ſpiral Crime, will in like Manner eſtop a Defendant to plead Not Guilty 17 Jen. 
to an Appeal, becauſe in Caſe of Life, the Court will be very tender in 9 H. 6.60. 
Boing upon Preſumptions. And where a Perſon upon his Arraigament 17 Paood. 
aQually confeſſes 4 himſelf guilty, or unadviſedly diſcloſes the Special e 24 102. 
Manner of the Fact, ſuppoſing that it doth not amount to Felony, where 1 
it doth, yet the Judges, upon probable Circumſtances, that ſuch Confeſ- Lamb. B. 4. 
on may proceed from Fear, Menace, or Dureſs, or from Weakneſs or ch. 9 


Ppnorance, may refuſe to record ſuch Confeſſion, and ſuffer the Party to Fl per 


| . Pais 25. | 
plead Not guilty. | | as . 


Lal. 3. An implied Confeſſion is where a Defendant in a Caſe not Lett. C. 
Capital, doth not irectly own himſelf Guilty, but in a Manner admits 1 55 n. 
ir by yielding to the King's Mercy, and deſiring to ſubmit to a ſmall Fine; abridgedFirz. 
n which Cale, if the Court think fit to accept of ſuch Submiſſion, and _ _ 
make an Entry that the Defendant poſuit ſe in gratiam Regis, without put- . 
ing him to a direct Confeſſion, or Plea, (which in ſuch Caſes ſeems 
to be left to Diſcretion) the Defendant ſhall f not be eſtopped to plead , 3 
Not guilty to an Action for the ſame Fact, as he ſhall s be where the En-? © © 
try is quod cog novit indictamentum. 3 Fitz. 
| Sa, 4. I take it for granted, That no Confeſſion whatever ſhall, be- Etepp 8 
Fore final h Judgment, deprive the Defendant of the Privilege of l. 2d. 

0 taking Exceptions in Arreſt of Judgment to Faults apparent in the Lamb. B. 4. 
ord; i for the Judges muſt ex icio take Notice of all ſuch Faults, 4 6.2. 
and any one, as amicus Curiæ, may inform them of them. h 1 Salk. 77, 


I 78. 
Finch of Law, 226 2 Danv. Abr. 252, 2 Lev. 223. 


4 | Qqqq Set. 
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Chap. 32. Of Santtuary. 335 


CHAP. XXXIL 
Of Sanctuary. 


NEFORE I conſider in the third Place, how a Priſoner is to be de- 
D meſned upon his Pleading ; I ſhall examine the Nature of the ſeveral 
Kinds of Pleas in Criminal Caſes, which are either, TOS, 


I. Dilatory, or, 
2. In Chief. f 1 


Dilatory Peas are either, 


05 

i 1. Declinatory, or, 

a 2. In Abatement. 

of 5 

1 Declinatory Pleas are either, 

Io TRY ES 
10 1. Of the Privilege of Sanctuary, or, 


2. Of the Benefit of the Clergy. 


Ka. 1. As to the Plea of the Privilege of Sanctuary, the Learning 
relating to it being made is a great Meaſure uſeleſs by the Statute of 21 
Jac, 1. 28. Par 7. by which it is enacted, That no SanfFuary or Privilege 
| of Sanctuary 2 after that Time be admitted or allowed in any Caſe, I ſhall but 
 driefly eonſider it under the following Heads, | 


1. What was the Nature of the Privilege of Sanctuary. 
2. What Authority was neceſlary for the creating it. 

3- To what Matters it extended. | 

4. At what Time and in what Manner it was to be pleaded. 


Seck. 2. As to the firſt Point, viz. What was the Nature of the 

| Privilege of Sanctuary: It ſeems to be agreed, à That ſo far as a Place = pinch of 
Vas allowed to have it, it gave all thoſe who fled to it for Safeguard, Law, 374- 
and continued within its b Precincts, ae Freedom from being apprehended, . * 
compelled to anſwer in any Court of Juſtice, and a Right to be re- he theſe 


| Manded, if taken out againſt their Will. | N 
| a. b. 191. 


| — H. 7. 20. pl. 
. . 8. P. C. 173. 1; Bro. Sanctuary, 10. © Keilw- 188, 189, 199, 191. 8 H. 6. 4. 4 Bridget 


| Fitz. Coro. 5 1 H. 7. 23. b. Abridged Fitz, Coro. 49. 9 E. 4. 28. b Abridged Fitz. Coro. 32. 
alw, 107, 188. 


Seck. 


'* © x Inf. 114. the Old p Books. 


SeF#. 3. As to the ſecond Point, viz. What Authority was necef 

32 H. 8. ch. for the creating it: It ſeems, that ir belonged of Common 3 Right to g. 
Fiach of Lay Very Church and Churchyard, for the Space of Forty Days, but cou 
388. not be claimed for a longer Time, either by Force of any Bull fon 
3 H. 7. 12 pl. the b Pope, nor even by © Preſcription, (d eſpecially in the Caſe of Hab 
A Treaſon) but only by a Grant from the King, made, or at leaſt con. 
Coro. 54. firmed f or allowed 8 in Eyre, ſince the Time of Memory. But it is (i 
5 E. 3. 17. That it did not gain the Name of a Sanctuary till it had the Pope's hl 


- idged Bro. tho it had the f full Privilege of one, as to all Exemption from Tempo. 


Sanctuary, 2. ral Courts, by the King's Grant only. 
7 Ch. 9. Seer. 4. As to the third Point, viz. To what Matters it extended 
Kain: 10.5, It ſeems agreed, That it never was any farther a Protection againſt an 


enemy Action merely Civil, h than to ſave the Defendant from Execution of tj 
I, 14, 16. 


Raft. Enix. Body. Allo it ſeems to be generally agreed, That if it were granted by g. 
583. pl. 1,2, neral Words, it extended not toi High Treaſon. But it ſeems pred, 


7 x" og k That in ſuch Caſe it extended to all Felonies except ! Sacrilege, and to 


S. P. C. 150. All inferior Crimes, except ſuch as were committed by a Sanctuary lan 
b. 111. Lett. within the Sanctuary, or even n out of it, ſ#b ſpe redeundi. |: 
3 Set. 5. As to the fourth Point, viz. At what Time, and in what Man. 
6. 15. ner it was to be pleaded : It ſeems agreed, That the Defendant loſt the 


* Benefit of it, unleſs he pleaded it before any © other Plea, and properly 


26. made out his Caſe ; but for this Matter I ſhall wholly refer the Readerto 


Keilw. 188, Seer. 6. For the learning of Abjuration, 4 depending much upon thit 
Bur Quære if Of Sanctuaries, and ſeeming to be of very little Uſe at this Day, I ſul 
Juch Preſcrip- refer to Staundforde's Pleas of the Crown, Book 2. Chap. go. and to whit 


Femed by King, hath been (aid already concerning that Matter, in the Chapter concen 
or allowed in ing Coroners, Sect. 44. e 855 
Eyre ſince | | £4 


Timeoſ Memory. | | . | 3 © 
| Keilwey, 188, 189, 190, 191. 4 S8. P. C. 112. a, 1 H. 7. 23, 25, 26. Abridged Fitz, Coro. 49. Preſcriptvl, 
20. Vide Ra, Entr. 584. pl. 3, 4.8. S. P. C. 108. Lett. B. 110, 111. 1 H. 7. 25.b. 26. Bro. Sendung.) 
Keilw. 189, 190, 191. * Keilw. 189, 190. 1 H. 7. 23. 2 Rol. Abr. 268, 269. s Keilw. 189, 199. 2 Rel. 
Abr. 268, 269. 1 H. 7. 23. Bro. Sanctuary, 7. 15. this is made a Quære. S. P. C. 112. * Finch of Lan, 
375. Finch of Law, 374, 375. Þ Bro. Sanctuary, 3, 11. 7 H. 6. 8. pl. 34. Abridged Fitz Juill 
tion, 2. Dyer, 295. pl. 11, 12. 21 E. 3 17. pl. 21. Denied, 29 Aſſ. pl. 24. Abridged, Fitz. Grant!) 
Bro. Sanctuary, 6. 1H. 7. 23, 25, 26. Abridged Fitz. Coro. 49. Preſcription, 20. Cont. Keiln. 9 
191. Quære Finch, 374. * See the Books cited to the other Parts of this Seftion. Quere if in ſu Caſe it i 
tended to Petit Treaſon. Bro. Sanctuary, 2. ' 3 Iaſt. 115. Fitz. 420. m Agreed by all the Canonifts, Keilw. 19! . 
n Penied by many of the Canonifts, Keilw. 191. b. o §. P. C. 113. Lett. B. Fitz. Coro. 438. Bro. Sanduur 
5. 21 E. 3. 17. pl. 21. Abridged Bro. Sanctuary, 2. Fitz. Coro. 447. 9 E. 4. 28. b. Abriaged ili 
Coro. 32. F Keilw. go, 107, 188, 189. S. P. C. 113. 2. 1 H. . 23, 24, 25, 26. 9 H 7. 20. pl. 1. Ri. 
Ent 584, ph 3, 4, 5. 683. pl. 3. 4 3 Inſt. 115. Fitz Aiel, 5s. 


Chap. 33- Of Clergy. 337 


CHAP. XXI 


Of Clergy. 


OR the better underſtanding the Narure of the Benefic of the, Pray 
Clergy, (or rather of the ® Statute at this Day) I ſhall endeavour ;.. Per of 
0 ſhew, | | 634 | | As Chapter. 


1. By what Kind of Perſons it is demandable. 
' 2. For what Crimes. 
3. Ar what Times. 
4. Whether it ſhall be allowed where it is not demanded. 
5. Who is to judge whether the Perſon who demands it have a 
Right to it or not. %%% TOE 3 
| 6, How far the Ordinary was puniſhable at Law for demanding or 
| refuſing a Clerk againſt Law. 3 
J. In what Manner at the Common Law a Clerk was to be delivered 

to che Ordinary, and what is be done to him aſterwards. 

$ What is to be done to him at this Day, and how far it ſhall be 
to his Benefit. N 15 


\ 


eck. 1. As to the firſt Point, viz. By what Kind of Perſons the Bey „ 
neſi of the Clergy, (or rather of the Statute at this Day) is demand. 
able : It may not be improper to look a little back into the Original of 
it, whereby we ſhall find, That anciently the Clergy b ſtrongly inſiſted, i N "bs, 
that by the Law of God their Perſons were ſo ſacred, that they could not, 185. 55184, 
without a Violation of that Law, be convened before, and much leſs 
[puniſhed with the. Loſs of Life or Member by any ſecular Judge, for 
any Crime whatever. But there ſeems to be ſo little © Colour far any « KReilw. 181, 
Pretence of this Kind from Scripture, that I almoſt wonder how it was e. 
{ible that any Perſons could be ſo far prejudiced, as ſeriouſly to be per- 
uaded that it is deducible from thence. 1 8 
Set, 2. But it ſeems agreed, d That all Perſons in Holy Orders, 4 87. Lynd aa: 
[have this Privilege by the Canon Law; but this Law being no farther in 24 
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korce here than as it hath been received, and is conſiſtent wich the Fay Conn f 
mmon or Statute Law ; it will be proper to ſhew how far it hath p_ R ö 
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fo read. 
Fitz. Coro. 
117. 


| 10. 

Pant of - this Chapter. 19 E. 4. 28. pl. 40. Abridged Bro. S 7. + Bro. C, eigy, 22. ® Bro. Clergy, 

_ ®Bro.Clergy, 20. H. P. C. 229. 11 Co. 29. b. See 3 & 4 | So Py © 
Lert. B. Bro, Clergy, 20. 11 Co. 29. b. ? Bro. Clergy, 20. 11 Co. 29. b. H. P. C. 3 F421], 

2 Co. a9 b. H. P. C. 229. Cont. Bro. Clergy, 21. * Finch, 463. 11 Co. 29. b. See! 1. claim the Benefis 0 

Ch. 6. and of 3 & 4 W. & M. 9. Par. 7. Tet tis admitted Fitz. Coro. 461. That a Wamen mig 


the Clergy. © 
Jure Regis 
2. 11 l. 4. 


and by Force of 18 E. 3. 2. was triable by the Certificate) of the Biſhop. 


Of Clergy. boek I MCha 
been received, and is conſiſtent with thoſe Laws; which I hall at te. or fin?! 
ſent confider under this Head, fo far as it relates to the Perſons intitled it bore 
to this Privilege; and ſhall farther conſider it as to other Matters, inthe by 1 
following Part of this Chapter. th | ke, a7 


Se. 3. It ſeems agreed, That before the Statute of Articuli cleri, Ch, Sed 
15. made in the ninth Year of Ev. 2. it was * generally denied to thode diction 
N who had abjured, or who had any other way conſeſſed themſelves Cult: bery in 
1 by a favourable Interpretation of that Statute, which exprelsly extends but on 
b. c only to thoſe who fly to the Church for Safeguard, it hath been al- burnt 7 
Lat 6. Jowed b to all thoſe, who have conſeſſed themſelves guilty, upon ther gell 
Vu Rally: Arraignment or othcrwile, in the ſame Manner as if they had not cor. Man b. 
r 5 Es Hama 
. — 3 Sect. 4. Alſo it ſeems, That notwithſtanding the Clergy e contende the Bey 
Ch.'10- That the Word Clericus (which is the Word generally uſed by the en ſuch 
8 8 — d Canon Law as well as ours, © to expreſs thole who are intitled ty but ſhe 
- 9E.4.28.pl. this Privilege) did include thoſe of the Inferior Orders,“ as well as Biſhops, wt of 
of 3 Prieſts and 8 on it ſeems, oy hat the eee 15 . 
} pl. 4. times denied it to thoſe in Inſerior Orders, as well as to mere 8 Ly: ime 4 
2 HS, 7b. men, before the Statute of 25 E. 3. Ch. 4. which reciting, That the Pr. (ed of 
| _ Coto. lates had grievonſly complained, That ſecular Clerks, as well Chaplains, as hr Seel 
c Kely. 99, Monks, and other People of Religion, had been drann and hang d by Award i of bre 
100. B. le 475 Juſtices, in prejudice of the Franchiſe of Holy Church, &c. duh u. the C 
3 af, That all Manner of Clerks, as well Secular as Religious, &c. hal fri Sed 
% De foro enjoy the Privilege of Holy Church, &c. _ GTB LR be w. 
1 Ic l ms that by a Zvourable Interpretation of this Statute, a (eco 
_— Marlb. which univerſally prevailed ſoon h after it was made, not only thoſe actual the O 
| Ch. 28. „e, admitted into ſome. inferior Order of the Clergy, i but alſo thoſe who lowed 
Wenn ch. were never qualified to be admitted into Orders, (which was tried * by a ſec 
culicleri,Ch, putting them to read a Verſe) have been taken to have a! Right to before 
15, Bal, ; this Privilege, as much as Perſons in Holy Orders, whether they were el 
— 2 lat Pexſons lawfully. born, or fBaſtards, "Aliens or Denizens, in the Commu- rin 
633, 634 Ke. nion of the Church ot * Excommunicate, within the Common Benefit ofthe arraigy 
Kei 5h, 100, Law, or Outlaws, &. ſo that they were not ® Hereticks conyict, nor Pens te Cl 
| 12 _ Mahometans, nor Pagans ; nor _—_ q N 12 adn Fr jug 
300; N / | | PN - © 6 er an ma d 
Fits Coro. Former cle a Wann 2 ae 7 Bs liable to the Objection of Mi 
But they ſome. Bigamy, viz. (of having u married two different Women 1 a * 
ru m , a Widow) which by a Conſticution of the Council of Lyons, * 501 n ns! 
e, being able this Kingdom, was a Bar to the Demand of the Privilege ofthe Clergy: 9 


— 


Seck. 6. But it is expreſly enacted by 1 E. 6. 12. Par. 16. That an 


Ire | | 2, % nf bis Cron, Hall | 
b Tee it was Perſan who by the Law of this Realm ought to have the Beneft t of his rg, f 10 bud bee 
Tier alu die be admitted to it, alths' be have been divers Times married to an) fingl 0 
Statute quod 1 1 1 5 2 5 oo | 230. ; 
Jiteratura FRY Sn . 5 | „ 9 0 5 „ 191 #nbl; 
non facit clericym nifi habeat ſacram tonſurom. 26 Aſſ. pl. 19. Abridged Nis 46} N. 

8 P. C. 124. Lett. B. i Kely. 100, 11, 102. Bro. Clergy, 7, 20. 4 Kely. 100, 101. ; - furth gan the Byol 
S. P.C.:1133. Letters A. B. C. D. 34 H. 6. 49. pl. 16. Fitz. Coro. 44. See rhe Caſes cited te | 


.&M.g. 11 Co. 29. b. 0 f. P. C. 133. 


5 Co. De 
ef, C. 135. | 


Ul 


„ . Ch. Fe 
S. P. C. 134, 135. Ra. Ent. 106. a. b. * See the Statute of Bigamy, 4 E. 
eccleſiaſtico, 13: S. P. C. 125. Lett. F. » Ra. Ent. 160. a. b. S. P. d 134, Le 


11. pl. 24. Abridged Fitz. Coro. 85. 40 E. 3. u. pl. 23, Abridged Fitz, Attorneh, 39 
. * | 


by 1 & Fh. & Ma. 8. while ic ſtood in Force, Which repealed all Clanſes, i 
ke, azainft. the See of Rome. | 


y ſyzle Women, or to any Hidom or Widows, ir. to two Miwes or mae. But * Vide S. f. c. 
i bore ſome 2 Queſtion whethet this Statute were not impliedly tepealed 34 b. 


Dalif. 21. pl. 


Dyer 201 pl. 


$:2. 7. As to Women it was enacted by 21 Fac. 1. 6. That in 4 Cots Hie. Clergy, 


vition of Grand Larceny under the Value of 10 8. being hd Burglary, nor Rol 20. 

ien in or near the Highway, nor 4 felonions private taking from the Perſon, &e, H. P. C. ag. 
but only ſach an Offence for which a Man might have his Clergy, they ſhall be 

burnt in the Hand, and impriſoned, &. ee SE ROW. 1827 

Selk. 8. But it is enacted by 3 & 4 W. & M. 9. Par. 7. That where 4 

Man being convicked of any Felony may demand the Benefit of his Clergy; if 4 

Woman be convicted for the ſame, or the like Offence, upon her Prayer: 10 havt 

the Benefit of this Statute, Judgment of Death ſhall not be given againſt her up- 

n ſuch Conviction, or Execution awarded upon any Outlawry for ſuch Offence, 

bat ſhe ſhall ſuffer, the ſame Puniſhment as a Man rn ſuffer, that has the Be- 

wht of his Clergy allowed him in the like Caſe ; that is to ſay, ſhall be barnt in 

the Hand by the Gaoler in open Court, and farther be kept in Priſon for ſuch 4 

Time as the Faſtiges in their Diſcretion ſhall think fit, ſo as the ſame do not e 
red one Tears Imprifonment. VV 
SY. 9. It ſeems, 2 That one who had been guilty of Sacrilege, or , 5 p. C. 31. 


Lett. A. 1 23s 


the Clergy, but at the b Diſcretion of the Ordinary. „ e av | Bl 
St, 10. It ſeems clear, © That before the Statute of 4 H. 7, 13. Lett. A 135. 
Fe who had been admitted to the Benefit of the Clergy, might have it Lett. B. 


2 ſecond Time as well as the firſt, unleſs he had broken the Prifon of 3 


the Ordinary, to which he was committed when the Clergy was firſt al- 250, 257. 
lowed him; in which Caſe it ſeems, 4 That he could not fave himſelf from 4 ft. 314. 


12 


a ſecond Proſecution, tho for the very ſame Felony for which he was aged Bro. 
fore convicted, unleſs he could ſhew a Purgatio, : © + © Clergy, 10. 
Sell. 11. But it is enacted by 4 H. 7, 13. That every Perſon, not being . Al. pl. 4. 


nithin Orders, who hath once been admitted to the Benefit of his Clergy, eftſoons 11. og fa 


arraigned of any ſuch Offence, be not admitted to have the Benefit or Privilege of AbridgedFirz. 


the Clergy, &c. And it is provided, That if any Perſon at the ſecond Time of 2 * 


uling his Clergy, becauſe he is within Orders, hath not there ready his Letters of pl. 40. 


hy Orders, or 4 Certificate of his Ordinary, witneſſing the ſame : That then the 8 Bro. 
lui afore whom he is ſo arraigned, ſhall give him a Day by their Diſcretion , „ AI 44 
bring in his ſaid Letters or Certificate; and if he fail, and bring not at ſuch Abridged 


i Day bis ſaid Letters or Certificate, then the Perſon to loſe the Benefit of Hs Firs: Coro. 


205. 


Uergy as he ſhall do that is without Orders. 


L 1. . 
5 11 Co. 29. b. 
b Yet it ſeems 


Se. 


of breaking the Priſon of the Ordinary, had no Right to the Benefit : of Lett. F. 32., 


Bro. Clergy, 


@ le holden 26 AMT. pl. 19. and 29. Abridged Bro. Clergy, 17, 12. Fitz. Coro. 197, 193, That one who | 
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349 een Book II. 
Sec. 12. But it is enacted by 28 H. 8. Par. 7. That Perſons within Hl 
_ © Oratrs; ſhall be under the ſame" Pains and Dangers for the Offences referred i 


4 a ec 
"I ty that Statute, and be uſed and ordered to all Intents and Parpoſes, as other pp. hy 
+» (ons, not being within Holy Orders. And it is farther enacted by 32 H. 8; Ju 
Par. 8. That Perſons within Holy Orders who ſhall be admitted to their Clay) qrite. 
+» ſhall be burnt in the Hand in like Manner as lay Clerks, and ſhall ſuffer and 1 and ct 
cr all ſach Pains Dangers, and Forfeitures, and be ordered and 10 rn 
their Offences of Felony, to all Intents, Purpoſes and Conſtructions, as Li) Fr. vided 

ſons admitted to their Clergy, be, or ought tobe, &c. 5 Kc. « 


Seck. 13. But it is enacted by 1 E. 6. 12. par. 10. That in all Ca of 

Felony, other than thoſe in that Act mentioned, every Perſon who ſhall 

be found Guilty, or confeſs, or ſtand Mute, or nor anſwer dircty, 

ſhall have the Benefft of his Clergy, in like Manner and Form as before 

the firſt Year of King Henry VIII. And therefore it ſeems plain, Ilnt 

where Lay Perſons are not excluded from the Benefit of the Clergy tte 

firſt Time ; Perſons in Holy Orders may have it as oſten as they ant 

it, in the ſame Manner as they might upon the Foot of the ſaid Stat 
I. . C. of 4H. 7. 13. except they ſhall be outlawed, or challenge aboic the 
. Numper of twenty, in which Caſe they, are not within the Purien af 
Letter B. 1 E. 6. which extends only to thoſe who ſhall be found Guilty, or cor. 
| 1 feſs,- or ſtand Mute, &c. But > where the Crime itſelf charged again!: 
H. P. C. 235, Perſon in Holy Orders, is by any Statute generally excluded from ti: 


236. Clergy, ſueh Perſon ſhall no more have the Benefit of it than if he were \f 
N a mere Layman. „ 3 be 
Seck. 14. It is recited by 34 & 35 H. 8. 14. That divers Perſons had ' &. 
Deen indicted and attainted, and ſome of them Clerks convicꝭ, and ſome of tim her 
Clerks attainted, & c. before Juſtices of Peace, Gaol- Delivery, &c. within d. th: 
vers Cities, Connties and Franchiſes, &c. the Records of which Aitaindin an ſl, 
Convictions often, by Negligence of the Clerks, &c. having the Rule and N- cert 
ing thereof, bad been imbezilled, and not ready to be objected againſt ſuch Pris, | of e 
. being nemly arraigned before other Juſtices, &c. And for that it had mt it bavi 
known certainly whether to reſort for the ſame Records, becauſe they were nd cer. Perſ 
tified into any Place certain, ſuch Offenders had often had the Benefit of the (lu. Jujh 
gy where they ought not, &c. And thereupon it is enacted, 7h bh Cle whic 
„ the Crown, Clerks of the Peace, and Clerks of Aſſiſe, where am ſuch Attainar, Mas 
, Convidtion ſhall bt ſo had, ſhall certify a Tranſcript, briefly containing 1 
fd of every ſuch Indiftment, &c. and Clerk attainted, &c. that is 10 ſay, % A 
Nane. Surname, and Addition of every ſuch Perſon, &c. and the Certain) f Cler 
ie Offence, &cc. and the Day and Place of his Attainder or Convitiion, 1 

ud the Day and Place of his Offence, &c. before the King in his Beni" # S, 
_ © © | Weſtminſter, there to remain of Record for ever, within forty Days 4% 2 Con 
++. Httainder, &c. if the Term be then, and if not, then within twenty Dal 4 fr : 
| ter the next Term, &c. on Pain of 40's. &c. And that the Cle t f 11 Lite 
Conn in the King's Bench, ſhall receive the ſame without Fee, under tht 2 

, 1 „ ˖ ˖ ˖ ·˙ © 42 | 
Sraecf. 15. Provided, That if there be more Perſoins contained in 117 = 2 
I.sndictment, other than ſuch Perſon ſo attainted or convicted, that then ſu) oF ina 
Note, Thar ſhall certify ſuch Tranſcript onh © concerning the Perſons or Perſons ſo attuil 11 
2 # onitred convicted, which ſhall be as Heckaal againſt ſ:ch Perſon and P erſons 7 8. red 
ae 0 whom it ſhall be ſo objected, alledged or pleaded, as if the ver Recor — 
BIO preſent, 5 | Quer 


8 th | Sal. 


$4. 16. And it is farther enacted, 7hat the ſaid Clerk of the Crown in 
th King's Bench, ſhall at ad ſuch Times as the Fuſtices of the Gaol-Delivery, 
Juſtices of the Peace, in every County within this Realm of England, do 
ul unto him for the Names of. ſuch Perſons; which be ſo attained, or couvick, 
nd certified in the ſaid Bench, (hall incontinently certify the ſaid Names and 
vurnames of the ſaid Perſons, with the Cauſes mhy and wherefore they were con- 
vided or attainted, unto the Juſtices of Gaol-Delivery, or Faſtices of the Peace, 
dc. on Pain of 40 8. : . . i 
Sf, 17. But it is provided, That this Act ſhall not extend to the Fn” 
Clerks of the Crown, &c. in Wales, or Cheſter, or Counties- Palatine of Lan- 
caſter and Durham, to make any Tranſcript of any ſuch Attainder or Convi- 
dion, before the King's Juſtices of bis Counties in Wales, &c 2 

dect. 18. Ir ſeems, That the Juſtices may, by Force of this Act, - by. 253, pl. 
write in their own Names to the Clerk of the Crown in the King's Bench, 123: 
ora Certificate of the Tranſcript of an Attainder or Conviction, and 
need not do it by Writ in the King's Name under their Teſte, &c. which 
is required b by the Conſtruction of 2 & 3 E. 6. 24. where the Juſtices ,, vide gut 
f one County write to thoſe of another for the Certificate of the At- Ch. 29. Sed 
uinder, or Acquittal of the Principal, in order to proceed againft the 53. 
lis Acceſſary. And the Reaſon of the Difference is, becauſe in this laſt Caſc 

10 Juſtices write to Juſtices, but in the former to an Officer only. 5 

$:#, 19. It is farther provided by 3 & 4 V. & M. 9. Par. 8. as fol - 
loweth, Foraſmuch as ſuch Men and Women who have once had their Clergy, 
Ke. may happen to be indicted for an Offence committed afterwards in ſome 
her County, Be it therefore enacted, That the Clerk of the Crown, Clerk of 
the Peace, Clerk of the Aſſiſes where ſuch Man or Woman ſhall be convicted, 
(ll, at the Requeſt of the Proſecuter, or any other in their Majeſties Behalf, 
artify a Tranſcript briefly, and in few Wards, containing the Effe® and Tenor 
F every Indictment and Conviction of ſuch Man or Woman, of his or her 
bein the Benefit of the Clergy, &c. and Addition of every ſuch Perſon or 
Perſons, and the Certainty of the Felony and Conviction, to the Judges and 
Juices in ſuch other County where ſack Man or Woman ſhall be indicted, 
wich Certificate being produced in 2 be ſufficient Proof that ſuch 
Mas or Woman have before had the Benefit of Clergy, &c. | 


Chap. 33. Cf Clerg) 341 


As to the ſecond Point, vis, For what Crimes the Benefit of the 
Cergy, or rather of the Statute may be demanded, I ſhall premiſe, 


dd. 20. Firſt, That it ſeems to be generally agreed, That by the 

mmon Law it is demandable as well upon an © Appeal as Indictment, 1, co. 29. 
for any Crime whatſoever, which ſubjects the Offender to the d Loſs of b. 

e or Member, except © High Treaſon, (whether againſt the King's 75 . 
«lon or f not,) and Sacrilege; for the firſt of which the Common Law Bro. Clergy, 
dens to give the Offender no manner of Right to the Benefit of his 3 
Gres! and for the latter to have it left to the Diſcretion of the Or- 46, 63. 

mary, as hath been more fully ſhewn, Seck. 9. 1 . P. C. 124. 

Lett. E. 

183. | | 5 2 : : Fitz. Coro. 
th ht? H.6. 47. pl. 193. Abridged Firz. Coro. 8. Bro. Clergy, 6. Vide 2 Inſt. 634. f So it appear. from 
25 cited ts Letter E. Yet H. P. C. 330. and 11 Co. 29. b. and Bro. Clergy, 25, 31. 1t ſeems to þe holden, That 
was Comm Law Clergy was excluded from ſuch High Treaſon only as was againſt the Perſon of the king. But 

te ape what Ground this is helden. Aud ſee 25 E. 3. De Clero, ch. 5. | 


SI. 1 Sec. 


"WP 


34 f Clergy. Book Il 
Feck. 2. Secondly, That ir ſeems to be doubtful, * whether it were 


aVideS.P.C. ; 
124. Lett. E. demandable at the Common Law for Petit Treaſon ; but this was 


H. P. C. 230: i which expreſsly allows it f 
= fea ſettled by 25 E. 3. te cb, Ch. I. which expreivly . tor 7 Ine 
_—_ * ons, or Nina, touching other Perſons than the King himſelf, or hi Roa 


463. 

11 Co. 29. , M T: a | | | | 

7 q = : ts 720 12. Thirdly, That after this a Conſtruction A prevailed, That Clergy 
S. F. C. 124. might be denied to Felons charged as infidiatores viarum, & depopulatresagre 


Lett P. rum, but this 15 remedied by 4 H. 4-2: 


. From theſe premiſſes it ſeems to be generally agreed, © That the {ol 


lowing Concluſions neceſſarily follow; : 
N 84. 23. Firſt, So fat as a Perſon, who in Reſpect of his Orders ot 


38. P. C 124, Learning, ot otherwiſe, is qualified to 4 admitted to the Benefit of the 
125, Ce. Clergy, is denied it in Reſpect of his 4 Crime, not amounting to Biph 


H P. C. 232, Treaſon or 


8 Sacrilege; ſuch Denial muſt be grounded on ſome Ac of 


$9.0. Parliament, made ſince 25 E. 3. 
Set. 24. Secondly, Where-ever an Offence is made Felony by Statute, 


230. 
# iq P.C. it t ſhall have the Benefit of the Clergy, unleſs it be expreſs]y excluded 
_ vH.P.C.231. from it. 1 1 | 
11 Ce . 0 c. 25. Thirdh, 'Where-ever a Perſon is denied the Benefit of the 
r Kn. in Reſpect of a Statute, excluding it from the Crime charged & 


5 A. o. Cle 3 | 701 
Een. B. 7 rainft him, the 8 Indictment ot Appeal, and the b Evidence thereon, uk 


S. P. C. 130. expteſsly bring his Caſe within the Words of ſuch Statute: And thete· 
| be not kxpteſsly laid, and proved to have been don 


d the. Offence of an Acceſſary k beforc, to bite 


26. 224. Pl. 1 ſe; and the 
+ Pl. of Malice prepenle 3 © chat of a l Cur-purſe clam & ſecret « pom, 


39- C. been done maliciouſly; and | 
SPC. zo. c. the Offender hall have his Clergy- And agreeably hereto it hath I 
LO 5 been adjudged, m That an jadictment of Robbery 15 quadam via Regia pe * 
. . 1-0rj ducent” de London ad Iſlington, ſhall not ouſt the Offender of ti 7 
Vid 23 H 8. Benefit of his Clergy 3; becauſe the Words of the Statutes n to this * l 
OE © as poſe are In, or about, or near the Highway. Vet it hath been adjudge \ 5 
= That an Indictment againſt A Man as Acceſſary to Murder before de _ 
H. P. C. Fact, by the Words malitioſe excitavit, movit, & procuravit, C. is p | f 
1 And. 195. ficient to out the Offender of the Benefit of the Clergy, by Force 1 1 Þ 
41 Co.37- 5 Ph. &. MH. the Words whereof are That all Perſons who [Sn „ 
Dyer 183. pl. mand, hire, or counſel an) Perſon, &c. which are noc exprels1y 11 : 
Vie 4 & 5 ſued in luch Indictment. But the counſelling another being _ 1 7 
Ph.c M. 4 included in the moving, procuring, and exciting him, _ _ | 
aich. 4. are rantamount in Senſe, and different only id che Manner of m— 1 bi 
" Moore 3. ſuch an Indictmenc is as P much within the Statute 25 ! it ſollowe 4 l, 
an TT Words. Alſo it hath been * adjudged, That in ot 8 \ 1 1 0 
Ch 1. Par. 3. Man of the Benefit of the Clergy by Force of a Statute, whic _ the [ 
1E 6. Cb. away from 2 Capital Offence At Common Law, there is 00 28 Faule ! 
„ „ Ph, 6: Indictment or Appeal conclude contra formam Stall, becauſe U oil 
M. . doth no way alter the Nature of the Offence, but only leaves 


= Ape: proper Judgment, and takes away a perſonal Privilege of Exemption 5 
Ne B. 1. luch Judgment. | e At Pe 
Ch 3a. Sctt. Seck. 26. Fourthly, A <tatute excluding the Principals from 


[ 
: r by exclude the Acceſſaties before © 
fit of the Clergy, doth © not theredy 1 „e hereby each 


qQ See B. 1 


Ch. 30. Seck. after; Neither { doth a Statute, excluding 


55 
1 Vent. 11. | — 1.9 
yer 99:0 


r$ B. 1. Cg. | 
$ Sekt. 7. H. P. C. J, 38,237. 11 Co. from 29 {9 36. 1 And. 195. 


. 8 &. . Ch. 30. 
105. l. 39. See 4 & 5 Ph. & Ma. 4. 11 Co. from 29 to 36. Gav. 46+ pl 98. 


4 
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the Principals. And it ſeems agreed, 2 That where a Statute excludes He C. ;. 
thoſe from the Clergy who ſhall be found guilty of Petit Treaſon, Mut- “s, "Is 
Jer, Burglary, Robbery, or any other Kind of Crimes, ir ſhall he con: Dy pe 
tued to intend only to exclude the Principals, and not Acceſſaries be- 59. 183. fl. 
fore or aſter, notwithſtanding they are certainly in a high Degree Par- 
akers in the Guilt of the principal Offender, as hath been more fully 
enn Chap. 29. Seck. 13, 14. Yet inaſmuch as ſuch Statutes taking a- 
way a Privilege of ſo high a Conſequence to the Subject, ought to re- 
ceive the ſtricteſt Interpretation; and the Words of them may, Without 
any manner of Strain, or Repugnance to the general Rules of Law, be 
taken in ſuch a Senſe as will include the Principals only, I do not know 
that they have ever been carried farther, BBV 
dect. 27. Fifthly, Where Clergy is allowable, it ſhall be as much 
allowed to one who ſtands b Mute, or challenges peremptorily © above H. P. C. 
the Number of twenty, or is 4 outlawed, &c. as to one who is convict- +; l. 8. 3 
ed by Verdict, or Confeſſion, &c. 3 80 f -: 
Sed. 28. Sixthly, A Statute taking the Benefit of the Clergy from * 54 8 
thoſe who ſhall be found guilty, doth not e thereby take it from thoſe Moore $50. 
who ſtand Mute, or challenge peremptorily above the Number of twenty, Pl. 738. 
or are outlawed, &c. But it ſeems f clear, That a Statute taking it a- . _ 
way from thoſe who ſhall be found Guilty, extends as well to thoſe who © 3 H 5. 12. 
| ſhall confeſs themſelves guilty upon Record, as to thoſe who ſhall be 5 4 1 ro: 
found guilty by Verdict; for as the latter are found guilty by a Jury, Chony . 
lo ate the former by the Court, and their Conviction being from their Fita, Coro. ft. 
own Mouths, is of the higheſt Nature poſſible. on 
Kal. 29. And now I ſhall endeavour to ſhew for what Crimes Per- Par. >. 5 
ſons ate excluded from the Benefit of the Clergy by Statutes made L249 & 
ſince 25 E. 3. which being ſomewhat perplexed and intricate, I ſhall, « : Co. 29. 
for the better clearing of this Matter, firſt take a general View of thoſe b. 


Natutes ſo far as they are in Force at this Day, and then ſhall more di- 8470 We 


the | ſlinly conſider them, as they particularly concern the ſeveral Kinds of * ses 45 H. 6. 
lf Capital Crimes. = LE: 5 
6 97, 30. The firſt of thoſe Statutes I ſhall take Notice of, is 23 H. Ni. n 


8, G 1. by which it is enacted, Par. 3. That no Perſon who ſhall be found 1 Co. Poul. 
guilty, after the Laws of this Land, for any manner of Petit Treaſon, or for ff, 85 is 
any nilful Murder of Malice prepenſed, or for robbing any Churches, Chapels, . , 
other Holy Places, or for robbing of any Perſon or Perſons, in their Dwel- 
ling Houſes, or Dwelling Place, the Owner or Dweller in the ſame Houſe, his Wife, 
bis Children, or Servants, then being within, and put in Fear and Dread by the 
ſun, or for robbing of any Perſon or Perſons in or near about * the Highways, or * $4Rafta!'s 
for wilfull burning of any Dwelling- Houſes or Barns, wherein any Grain of Corn Statutes ; bit 
al happen to be; nor any Perſon or Perſons being found guilty of am Ab.tment, 8 
Prieurement, Helping, Maintaining, or Counſelling of, or to any ſuch Petit Trea- bout, and 
ſons, Murders or Pelonies, ſhall be admitted to his Clergy ; ſuch as be within ry 3 ; 


Hl Orders only excepted. | | | 
Sr 31. Note, That this Statute extends 8 as well to Appeals as to 5 11 Co. 30. 
. ments, and to thoſe who ſhall confeſs h, as much as to thoſe who « gupra 5.8. 
* plead and be found Guilty; for the Words are general, 7 hat no 28. | 
— who ſhall be found guilty, after the Laws of this Realm, &c. ſhall be ad. 1 5, rp fo 
> to his Clergy, &c. But it extends not i to Perſons outlawed, and l. Ha; H 
. ealily evaded k by Perſons brought to their Trials, by ſtanding 8.3 
te ot challenging peremptorily above the Number of twenty, whereby con" _ 


they prevented their being found guilty. 4 
| - 


= OT Book It 
8 Seck. 32. But theſe two laſt Deſects are provided for by 25H 8 
Ch, 3. by which it is enacted, Par. 2. That every Perſon why ſoul þ ; 
thenceforth be indifted of Petit Treaſon, willful burning of Houſes Mie 
_ Robbery or Burglary, or other Felony, according to the Tenour and Meni I 
23 H. 8. and thereupon arraigned, and do ſtand Mute of Malice oy ** 
Mind, or challenge e above the Number of twenty, or elſe nil we 
or do not anſwer direckly to the ſame Indiftmient and Pelony, whereupon i i þ 
arraigned, ſhall from thenreforth | 7 the Benefit and Privilege of his Clergy, is 
lite Manner and Form as if he had directiy pleaded to the ſame Petit 7, ref 
Murder, Robbery, Burglary, or other Felony, whereupon he is ſo atrainned, ni 
| therenpon had been found guilty, after the Laws of the Land. 
* 11Co.3r, Seck. 33. But this Statute extends not * to thoſe whio are outlayed 
15. any more than 23 H. 8. neither doth it extend to Appeals, nor to Act. 
ſaries hefore, both of which are included in 23 HF. 8. 
Seck. 34. After came the Statute of 1 B. 5. 12. Pat. 10. 7546 10 Bl. 
ſon who hat be in due Form of the Laws attainted or convicted of Muir, of 
Malice prepenſed, or of Poiſoning, of Malice prepenſed, or of breaking if in 
Houſe by Day or by Night, any Perſon being then in the ſame Houſe when the 
ſame Breaking ſhall be committed,” and thereby put in Dread; or of robbing an belli 
Perſon inthe Highway, or near the Highway ; or for felonious ſtealing of Huſ len i 
Geldings, or Mares; or of felonioas taking of any Goods out of any Pariſl- Outs, 
or other Church or Chapel; or bein adde or appealed of any of the ſum 0. 
| Fences, and thereupon 7 guilty by Verdict of twelve Men, or ſhall confi} the 
ſame upon his Arraignment ; or will not anſwer directly according to the Lins of 
this Realm, or ſhall ſtand wilfully, or of Malice, Mute, ſhall not be admitted i 
the Benefit of his Clergy, And that in all other Caſes of Felony, all Perſons thit 
 Jhall be arraigned, or found guilty upon their Arraignment, or ſhall emfiþ, ir 
ſtand Mute, in Form aforeſaid, or will not anſwer direcily in Form afortſuid, 
ſhall have their Clergy in the ſame Manner as before the firſt Tear of Ning Hen- 
ry, VIII. | 5 5 2 | | 
v Co. 320. Sec. 35. Note, That this Statute extends as well to b Appeals 25 to 
In dictments, in which Reſpect it is more fully penned than 25 H., 
1 Co. 31, And that it extends to Perſons in Holy Orders, as much as to Lay- men, 
* Sed. and to all Perſons attainted in general, and conſequently to thoſe who ae 
3. outlawed, in which Reſpects it is more fully penned than either, “ 23 
© Supra Se. or © 25 H. 8, Vet it hath ſeveral conſiderable Deſects; as, | 
hes Seck. 36. Firſt, In that it doth not exclude thoſe from the Benefit of 
the Clergy, who challenge above the Number of twenty; fo thut 8 
f 11 co. 3a f. eaſily made ineffectual f by taking ſuch Challenges, as to Crimes ex- 
Sup Seck 25, cluded from the Benefit of the Clergy, by this Statute, and no other 
28. „„ But as to Crimes within 25 H. 1. it 8 ſeems plain, That a Perſon 
22 that takes ſuch Challenges might be excluded from his Clergy Þ) force 
it is made s Of that Statute even before it was reviv'd by 5 & 6 E. 6. ſer forth more 


3 ,, at Large Seck. 42, Cc. becauſe 1 E. 6. reſtores the Benefit of the Copy. 
challenge more it was before the Reign of Henry 8. to ſuch only as ſhall be found gui 0 
than twenty, or confeſs, or ſtand Mute, or not anſwer directly, and conſequar 
3 h thoſe who challenge above the Number of twenty, ſeem clearly 0 
Weird Conv, Excluded in the ſame Manner as if x E. 6. had never been made. 

8 But in 11 ; | 

Co 3h a1 | 


SFA SSS SS AA 


ſeems to be otherwiſe holden, b Vide H. P.C, 239. 


cd. 
4 $ 


= $7. 39. Fourthly, In that the Clauſe which ouſts Horſe· ſtealets 9 
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SF. 37. Secondly, In that it omits Acceſſaries in the Clauſe which 
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wakes away Clergy, but includes them in that which reſtores it, which is 
Lencral as to all Caſes of Felony, not mentioned in the Act, whereof 


y Perſon ſhall be found guilty, and conſequently as to Acceſſaties 
zholly takes off the Force of 23 HF. 8. which extends i only to thoſe i vide ſupn, 
(ho ſhall be found guilty, and is the only Statute in this Reign which ex- Sed 30, 33. 
ludes Acceſſaries from the Clergy. And accordingly we find, * That A 31. 
iter this Statute Acceſſaries were admitted to their Clergy, in the ſame Dyer 133. pl. 
anner as before the Reign of Henry 8. till the making of 4 & 5 Ph. & + 
Ma. ſet forth more ar large Sect. 45. . 8 
$3. 38. Thirdly, In that it alſo omits Arſon in the Clauſe which 
rakes away Clergy, but includes it in the general Words of that which | 
eſtores it, and conſequently reintitled thoſe b Convict of it to the Cler- vn co. 37, 
in all Caſes but that of challenging more than twenty, till the 32, &e. 
making of 5 & 6 E. 6. as ſhall be more fully ſhewn hereafter. $4, _ 
their Clergy is worded in ſuch a Manner as makes it doubtful whether 
it extend to thoſe _ _ bur K. 1 the making of 
1563 E. 6. 33. which declares, That a Perſon feloniouſly ſtealing one Horſe, ,.,... . 
ling, or Mare, ſhall be put from his Clergy in the ſame vn 2 if he 10 * p * 
been indicked, or appealed for ſtealing of two, &e. | Vä! 
gelt. 40. Fifthly, In that the Clauſe which ouſts Houſe-breakers of their 
Clergy, is not worded in ſuch a Manner as fully brings their Offence 
under the Notion of Felony ; for it is thus exprefled, Any Perſon who ſhall 
be attainted, &c. of breaking any Houſe by Day or Night, any Perſou being there- 
in and pat in Fear or Dread, &c. But ſuch a Breaking, even in the Night, 
s no Felony unleſs it be done with an Intent to commit a Felony, which 
makes it Burglary ; neither can it be Felony if done in the Day with any 
latent whatſoever; for tho' a Felony follow, which may make the Houſe: 
breaking, done with an Intent ro commit it, properly enough to be called | 
onions : Let it ſeems, That it cannot make it become © a Felony, bes © Tz Ruere, 


auſe it is not reducible to any Species of Felony. And therefore the Sta- 12 OW”. 


| tute muſt be ſupplied by a reaſonable Intendment, and d conſtrued to mean fully exprefid, 


| ſuch Houſe-breaking only as amounts to, or is attended with Felony. 8 
SZ. 4x. It is © holden by Sir Edward Coke, That Piracy was reſtored 1 Ca. 37, 
to the Benefit of the Clergy by this Statute ; but as to Pitacy on the High 


31 a. 


Ka, the contrary hath been ſolemnly * adjudged,and confirmed by conſtant kg 111 


Experience, and is certainly agrecable to the f legal Notion of Piracy in Lett. A. 


der Caſes; which being a Capital Offence by the Civil Law only, (even 11 Co. 31. b. 


iet the Statute of 28 H. S. 15. which altered not the Nature of the Offence, 2, 1 


ing generally of Felonies, which ſhall be conſtrued only of thoſe Felo- 5 e 
nes which are ſuch by our Law ; as thoſe Piracies are 8 which are com- , 


bo as 11. 
1 in a Creek or Port within the Body of a County, but no o- : kg 
*1 ® i ec 6, 7. 


dec. 42. The next general Statute relating to theſe Matters, is 3 & > Weg 


concerning Clergy, and takes Notice that it was defective in omicting ** 
who rob, &c. in one County, and remove the Thing taken into 
mother, and there ate tried; Cc. and that this Omiſſion was ſupplied by 
17 fr. g. and that the ſaid Statute of 25 H. 8. was in this Reſpect made 
nalſectual by 1 E. 6. 124 Which reſtored Clergy as it ſtood before rhe 
weg of #.8. to all the Felonies not rherein mentioned; and that by 224 
8 | Tree fon 


11 Co. 31. b. 


t only the Manner of the Trial) ſhall not be included in a Statute ſpeak- * Moore 756. 


6E 6. 10. which firſt recites the above-mentioned h Clauſe of 2 3 H. 8. Videſupn, 
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e Of Clergy. Book II 
on of the ſaid Statute of 1 E. 6. divers Perſons had committ | 
ec. in one County, and after had been taken. Cc. and oy 1 
and there had their Clergy, which they would not have had if the 1 
Statute of 25 H. 8. had ſtood in Force; and then goes on in tlieſe Wy i 
For Redreſs whereof from henceforth to be had, be it enacted, Cc. 7h 1 
ſaid AF made in the ſaid 25th Tear, touching the putting of ſuch Offenders 60 N 
their Cle, 9); and every Article, Clauſe and Sentenco, contained in th; 1 
touching Clergy, ſhall from henceforth, touching ſuch Offences, from hence{ bf 
to be committed and done, ſtand, remain and be in full Strength and Fa | 
in ſuch Manner and Form, as it did before the making of the ſaid Ad in t 
firſt Tear of the Reign of our Sovereign Lord the King that now is : Any (li , 
Article, or Sentence compriſed therein to the contrary notwithſtanding, " 
Seck. 43. It was for ſome Time a great Queſtion, Whether this Sta. 
rute revived 25 H. 8. for the Whole, or only for ſuch Part of it which 


relates to Felons removing the Thing feloniouſly taken into a difteren if 

| County from that wherein they took it, and there tried, &c.2 And dit follows 

„8 P. C. 128. ® William Staundforde inclines to the latter Opinion; becauſe the Words expreſs] 
Lett. A are, That the ſaid At made in the ſaid 25th Tear, touching the putting ſl f. having 
fenders from their Clergy, ſhall be revived, &c. where the Word ſic) {hall ae u 

have Relation only to the Offenders mentioned before; which are tiole La 


bVide11 Co. and this Objection is ſtrengthened b by the Title of the Act, whuch is 


33. A. 


Myracy 
Meanin 
twenty, 
pleadea 
9. 28 
Conle 


who ſteal in one County, and remove the Thing ſtolen into another; 


only this, That ſuch as rob in one Shire and fly into another, ſhall not have 
their Clergy, To which it may be added, That all 3 which 5 
away Clergy, are to be conſtrued firiftly in favorem vite. Let it hath 
been adjudged ©, and is, as I take it, fully 4 ſettled, That this Statute fe- 


e 11 Co. 33, 

34, 35- vived 2 5.8. as to every other Part of it as well as that concerning Felons Treal 
035 t6 43%. the Thing ſtolen from one County into another ; for granting that the ( 
3% Rall? the Makers of the Statute of 5 6 E. 6. had the Caſe of ſuch Felons que 
e principally in their View; which appears pretty plainly, not only from Se 
's . the Title of the Statute, but alſo from the Preamble and Purview, for Kho 
the Preamble expreſsly takes Notice of no other Miſchief from the Re. | ket 
peal of 25 H. 8. but only this, That thereby many of ſuch Felons had Wl lla 
their Clergy; and then follows the enacting Clauſe, which begins in | Feit 
theſe Words, For Redreſs whereof, and then goes on, be it enacted, &c, That 110 
25 H. 8. touching ſuch Offenders, and ſich Offences, remain in full Force. Yet f 
conſidering that the Statute of 5 & 6 E. 6. begins with a Recital of the Rath 
whole Clauſe of 23 H. 8. wherein there are ſeveral other Offences con- fuly 
tained, and that the Words, Such Offenders, and ſuch Offences in the enad- G@ 4 
ing Clauſe of 5 & 6 E. 6. may properly enough refer to them, as well A 
as to the Offence of the Felons mentioned next immediately before : And * 
farther conſidering that the Words, Such Offenders and ſuch Offences, may Y = 
| properly enough be taken to include all ſuch in Miſchief, and ſuch in In | TW 
18 Co. 33. convenience, according to the received © Conſtruction of the Word ſuch, in 0 
a ſome other Statutes, and 4 fortiori, thoſe in greater Miſchief and greater to 
Inconvenience, as almoſt all the other Offences ſpecified in 25 H. 8. ate, a. 
as for inſtance, Petit Treaſon, Murder, Arlon, &c. and it is a received Wl uh 
- "fra Darth, > Conſtruction of penal Statutes, to extend them to all Caſes that come n 
3 within the Meaning of the Words. And it would be abſurd to imagine bh 
Se. 25, that the Makers of the Statute intended to put thoſe who carricd Go * 
an B. 1. ch. ſtolen into a different County, in a worle Caſe in ſuch County than in y 

32. Sed. 3. that wherein they ſtole them, as they mult be if 25 H. 8. were only re- 


vived againſt them where they carried the Thing ſtolen into 2 ——4 
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! 
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County ; for by ſuch a Conſtruction they would have been excluded 

fom the Clergy, in the County wherein they committed the Rob- 

ery by 1 E. 6. 12. only, which not extending to thoſe who challenge 

dove the Number of twenty. might eaſily be evaded ; whercas in a dif- 

vrenr County they would be excluded from it in ſuch Caſe, by 25 E. 
g. To which may be added, à That the firſt Sentence of the Purview Co. 34. 
of 5 & 6 E. 6. viz. That the ſaid Act of 25 H. 8. touching the putting ſuch 

(fenders from their Clergy, had been ſufficient if no more had bcen intend- 

ad but the excluding thoſe who rob in one County and fly into another; 

and wide 6 it is moit natural to intend that it was the Meaning of 

the Makers of the Statute, by adding thoſe farther Words, That every 

Article, Clauſe, and Sentence in the ſame, touching Clergy, ſhall touching ſuch 

(fences, remain, &c, to revive the whole Statute fo far as it related to 

Clergy. ks : | 5 | 

5 44. And fince the whole Statute of 25 FH. 8. is revived, it 

follows by a neceſſary Conſequence, That ſo much of 23 H. 8. allo as is 


1 Japreſsly affirmed by it, is revived alſo. And therefore ſince 25 FH. 8. 
having recited the Clauſe of 23 H. 8. concerning Clergy, and the Mil- 


chef that it extended only to thoſe who are found Guilty, expreſsly 
| eats, That whoever ſhall be indicted of Petit Treaſon, willſul burning of Houſes, 
Morier, Robbery, or Burglary, or other Felony, according to the L enour and 
Meaning of the ſaid Statute, and ſtand Mute, or challenge peremptorily above 
twenty, dec. ſhall loſe the Benefit of the Clergy, in like Manner as if he had 
faded, and been. found guilty ; whereby it affirms and inforces the 23 H. 


„ 8. 2s to thoſe found guilty of ſuch Crimes; it follows by a neceſſary 

_ Conſequence, That Perſons not in Holy Orders found guilty of Petit 
ns Treaſon, or b Arſon, which were omitted by 1 E. 6. are excluded from | co. 34, 
Ai the Clergy by 23 H. 8. thus affirmed and enforced by 25 H.8, and con- Hi. P. C. az, 
Bi quently revived by 5 & 6 E. 6. | _ 
m Seck 45. But it is obſervable, That the ſaid Statute of 25 HF. 8. _ * 


wholly omits © Acceſſaries, as well as x E. 6. But to remedy this De- S. P. C. 125. 
ect, it is enacted by 4 & 5. Ph. &. M. 4. That every Perſon that ſhall ma- d ſuprs, 
liciouſy command, hire, or counſel any Perſon or Perſons, to commit or do any hacks 5 
| Pitit Treaſon, willful Murder, or to do any Robbery in any Dwelling- Houſe or 
Houſes, or to commit or do any Robbery in or near the Highway in the Realm 
of England, or in any "other the Queen's Dominions, or to commit or da 174 | 
Ritbery in any Place within the Marches of England againſt Scotland, or will- 
uly to burn any Dmelling- Houſe, or any Part thereof, or any Barn then having 
cum or Grain in the ſame, that then every ſuch Offender, being outlawed thereof, 

o being thereof arraigned and found guilty by the Order of the Law, or being 
Uherwiſe lawfully attainted or convicted of the ſame Offence; or being arraigned 
ere, do ſtand Niute of Malice or froward Mind, or do challenge peremptorily 
Woe the Number of twenty Perſons, or will not anſwer directly to ſuch Offence, 

al net have the Benefit of his Clergy. | EO 

K. 46. It is obſervable, 1. That this Statute is general as to all Rob- 

ies in any Dwelling-Houſe : Yer it ſeems to have been always taken 
| 540 reaſonable Conſtruction, That ir ſhall be reſtrained to ſuch Rob- 11 Co. 35 

tes of this Kind as were excluded from the Benefit of the Clergy, by 36, 37. 
Me former Statute ; for it cannot be well imagined that the Makers of VideH.P. C. 


| s, Or any other Statute, intended in any Caſe to take awayClergy from c Fo 236, 037- 
e acceſfary, where the Principal is left to the full Benefit of it. 46. pl. 98. 
2 
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Seck. 47. y, That an Indictment, or Appeal, in order to 

Acceſſary of his Clergy by force of this und — — 1 
a Vide Dy. in — 7 * ar e hath 15 already ſhewn, Secf. 25. i 
186. pl.2,3. Seck. 48. It is farther enacted by 3 & 4 V. & M. 9. Par. 2. 71, . 
= * any Perſon or Perſons whatſorver be 1 % of ary Offence a 
der, in an In. by Vertne of any former Statute, he or they are excluded from havi 


| | | ne the Be. 
diftment en mefjr of his or their Clergy, if he or they had been thereof convicted by es, 


the Statute are 
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uffcicutly pur. Cone ion, if he or they ſtand Mute, or will not anſwer dire&ly to the Sed 
2 by 5 ſhall challenge peremptorily above the Number of _ DG rent pe? y of M- 
pok — the Fury, or (hall be outlawed thereupon, ſhall not be admitted to the Benefit of his diam 
tia præcogi- or their Clerey. ; | | Scl 
tata. ect. 49. But Note, Thar this Statute extends not to Appeals, nor to 1h"! 
Offences made Felonies by ſubſequent Statures. peals 
| 3 3 hex | rain!y 
And now [I am in the ſecond Place more diſtinctly to conſider the ſe d, Is 
veral Statutes which take away the Benefit of the Clergy, fo far as they do ne 
particularly relate to the ſeveral Kinds of Crimes; for the better Illuftrs- ſeems 
tion whereof having referred the Reader, as to the Felonies made ſuch 811 
by Statute, to the ſeveral Chapters in the firſt Book wherein ſuch Felo- Neitl 
nies are handled, I ſhall here conſider the Statutes which take away Cler- only 
gy from Capital Offences at the Common Law, under the following Set 
Heads, as they relate, Re Es iy 
| | Indi 
1. To Petit Treaſon. in i! 
2. To Homicide. conſi 
3. To Larceny. Se 
4. To Sacrilege. teh 
F. IV Robbery. Real 
6. To Burglary. Whic 
7. To Arſon. * 
Seck. 50. And firſt as to Petit Treaſon: It is certain, that by force as [r 
b Vide ſupra, of 23 & 25 #.8. revived b by 5 & 6 E. 6. the Principal not being 2 bore 
S:8. 43, 44. © Clerk in Holy Orders, is excluded from the Benefit of the Clergy, vp" Wi © 
Vid on a 4 Conviction, © ſtanding Mute, or Challenge of more than tent), by; 
Sect. 13. upon an f Indictment. . : 
& Vide ſupra, Seck. 51. And Sir 8 Matthew Hale ſeems to be of Opinion, That the | 7 
« Vide ſupra, Principal is likewiſe ouſted of his Clergy, by 23 H. 8. in Appeal of fe. OW 
32,33, tit Treaſon, if he be convict by Verdict or Confeſſion, but not in other 
9. ä. * Caſes :- Bur Qare, How this can be? For ſince ſo much h only of 23 K. 
*H.p. C. 8. ſeems to be revived, as is affirmed and enforced by 25 H. 8. and that 
W extends to Appeals but only to Indictments, it icems diffcul ht 
Seck. 43, 4. Make out that any Parr of 23 H. 8, ſo far as it relates to Appeals, i fe 
vived by 25 H. 8. os 
Set. 52, But I would rather incline to think that the Principal 11 7 
i Vide ſupra, Appeal of Petit Treaſon may be excluded from his Clergy by | 5.6. 1 
SQ. 34.354 12. in all Caſes except that of challenging above the Number of be A. 
under the Words Murder of Malice prepenſed in that Statute ; becaule 4 „» 1 
* B. r. ch. a. Petit Treaſon, in the very Notion of it, neceſſarily K includes ſuch Murr : i 
Sed. 6. der and more. on J 
the L 
Sell. r ch. 
ain, 


Chap. 33. . 


» 


t an KA. 33. However the Makersof 44 & 5 Ph. & M. 4 ſeem plain- * Vide ſupe, 

ue ir, ) o babe been of- Opinion, Ther the Principais in Petit Treaſon ate g . 
acluded from the Clergy in all Caſes as well upon an Appeal as Indict- 

ut bent; becauſe they have in all Caſes expreſsly excluded the Acceſſaries 

hich Wo liciou!ly before, as well upon an Appeal as Indictment; and Þ ir can- »yiqe 11 Co. 

z. Wo be well imagined that they intended to make the Law more ſevere a- 35- x 

7 WY etinlt chem than againſt the Principals. BONES | 22 75 

* Sed. 54. Secondly, As to Homicide : It is certain that willful Murder 

„„, Malice prepenſed is excluded from the Benefit of the Clergy upon In- 


peals as Indictments, but this ſeems queſtionable; for Appeals are cer- * Vide ſupra, 
rainy not h within 25 ZZ. 8. and h therefore ſince ſo much only of 23 H. DIS &c. 


e ſes 8, is revived by 5 & 5 E. 6. as is affirmed and enforced by 25 H. 8. I » vide fupr. 
he do not ſee how it can be revived as to any Appeal. From whence it Sd. 43, 43, 
. ems to follow, That che only Statute which expreſsly excludes them 

uch b 1 E. 6. 12. which | omits the Caſe of challenging more than twenty. Vide ſuprz, 


Neither is this Defect ſupplied by 3 & 4 W.&M. 5. for this extends oy eo 

only to Indictments. | . | 48, 26h | 
Heat. 56. Bur Acceſſaries maliciouſly before to ſuch Murder are ex- | 

preſly excluded from the Clergy in all Caſes, as well upon Appeals as 

Inditments by 4 & 5 P. & M. 4 and how far the Principal may f hereby I Vide 1 

in like Manner be implicitly excluded alſo in all Caſes, I ſhall leave to be ove ik 11 

conſidered, | | N FO Sea. jy 51. 
dk. 57. By 1 Fac. 1. 8, He that ſhall be convicted by Verdict of 

twelve Men, or Confeſſion, or otherwiſe according to the Laws of this 

Realm, of Homicide, by Stabbing, (but not thoſe who aber them, &c. for 

which | ſhall refer to Book 1. (Hep. 30. Seck. 4, 5, Cc.) ſhall be excluded 

trom the Benefit of his Clergy, Cc. Fs 


dect. 58. And this Statute ſeems plainly to extend as well to Appeals 


Ice 2 lndictments, but not to the Cale of ſtanding Mute, or challenging a- 

8 2 bote twenty, &c. But thoſe who are indicted of ſuch Manſlaughter are 

up: ecladed from the Clergy in all ſuch Caſes, as well as on a Conviction, 2 Seck. 
, %% 4% & A. 9. | 7 e 
the Thirdly, Larceny is excluded from the Benefit of the Clergy in the fol- 

be- lboning Caſe s, FA | my 

thet 3 | 

H. 1. In that of a felonious ſecret Taking from the Perſon. 

hat 2. In that of Horſe-ſtealing. N 

t to 3. In that of ſtealing from a Shop or Dwelling- Houſe, Cc. 

te- 4. In that of ſtealing Woollen Manufactures from the Tenters. 

* 5. In that of ſtealing the King's Naval Stores. | 

| | | 

£6. 59. And firſt, As to a felonious ſecret Taking from the Perſon : 

WE It is enaQed by 8 Eliz. 4. That no Perſon who ſhall be indicted or appeal- 

i 1 ed for felonious taking of any Money, Goods, or Chattles, from the Perſon 

U 0 


1 any other, privily without his Knowledge, in any Place whatſoever, and 
leren pon found guilty by Verdi of twelve Men, or ſhall | confeſs the ſame up- 
1 's.or their Arraignment, or will not anſwer direclj to the ſame, according to 
> Lon of the Realm, or ſhall ſtand wilfully or of Malice, or obſtinately Mate, 
40 allenge peremptorily above the Number of twenty, or ſhall be upon ſuch In- 
"Bent or Appeal outlawed, ſhall be admitted to his Clergy, &c. 

| Uu uu Seer, 


*o - 0 aww 
or 1 5 Sec. 60. But "A CHergy ER 1 Book 
45. befor ive Gre. ote, That this Statute extends not to 8 1 \ Il 
Seck. 61. Secondly 1 Hh Ris Acceſſari 
I econdly, As to Horſe-flealers : It ſeems that th 1 
| at they ate! 


Vide ſupra, 
SN. . ouſt d > "3 08” 
2 halls by i | Sa arr be % all Caſes, as well upon Appeal 
is enacted, That all Pe 3 E. 6. 33. by the latter of bes Indid mente Se 
M | ons feloniouſl takin N 6 W ich Stat 1 n 
1 7 ſhall not be admitted to the EF, Foiles 8 7 Frame any Horſe "Fra able 
the (ame, in lik | ; e of the Cl | » VUAng, of „/ an 
fer felonious / ee and Form as though they T ca bee ex be put Pim from 
and therenpon e r Horſe s, two Geldings, or two M icted or fal vices 
* on their Arraig. guiity-by Verdi of twelve Men 51 of any other Set 
es .cn. Sf. 6 rraighment, or fland wilfulh or of Mali 1, confeſſed the ſane y * 
H. N 751 tend it Fa ſora: a reaſonable v. Conſiructio 9% . 5 Sec 
. 5 85 ee ee 2 = Statute toe. Holy 
. general, That " Ry who ate found guilty. by Verdict lenge more th vhcr 
Manner as if the wy Perſons ſhall be put from their 8 „ becauſe it; Chur 
Supra, 34 guilty it is . rap hy found guilty, CC, and if 155. Ce, in ſuch 23 
— , it is certain that they wou'd ha they had been f 17 
the expreſs Words of 1 E ave been ouſted a ound vidtic 
H r. c. . Se. 63 por ld e of their Clergy y 
238. fſari ; N 00 not find that 7c CS | 
V. i _ 92 2 Offence from their Clergy Fan Excludes any hook it 0 
46, 26, 45, nadie by INN 2 Larceny from a Dwelling.Ho lc | that 
in an Sho Sg 3 That all Perſo uſe, Shop, &«.Iti ny'd 
2 X 5 Ware-houſe, Coach-houſe or 55460 il ns who by Night or Dn ful 7 
„FF Stat, ge aud fi, df 
ſach Ship, &c. - that 1 1 0 tho the Owner, or = + thou fab riſb ( 
being thereof corvict , hire or command any Perſon t ſon be fit lengi 
; coal & ound o commit ſuch 0 
of ſhall fund Mute Za atrainted by Verdict or Confeſſi 1 ence, lenge 
/ 7 ch lle | on or bein 4 . 
4 vide geg * of the Clergy. a enge above twenty of the Jury, ſhall 7 . 8 
26. 27, 28, ect. 65. But this Statu ä 
e Vide fuprs, ſons d * atute ſeems Defecti ve in nei St 
2 aur Yrs outlawed, nor © Are fective in neither mentioning per- pai 
1 45, „ 9 be ſe f — 9 neither 9 > 10 
Wide fur Ser. 66. . 6 ſubſequent to it. is it help'd by 3 & e de 
Seck. 4 loutoal ; / t is enacted by Iz Anne 7. That | | = 251 
3 geen Gude , Ch Wore, Mrs i 
3 ore, being in any Dwelling-houſe Sag” erchandiſes, if ibe they 
; gh ſuch Houſe or Out- £ Fo ut-houſe thereunto b. I k 
Offender, and altho the On ut-houſe be not actually broken l h f 
S 
| erſon or P n Out- Hou ſe, 1 
4 bony com a fk inc, ng N 
: will not direckij anſwer 5 * 5 e ee er of ſhall = Ii p 2 
* N 2 of Clergy, &c. of the Fury, ſhall be abſolutely debarred of and ninth: 
Seck. 67. But it is provided, Th | 
rent l „That nothing in thi 
| 7 ry my under the Age of Hfieen Tears, w 15 hl this AZ ſhall extend to Ab- Fj 
Vide SA. 8 35 rob their Maſters 4s gore. cudi 
26, 27,28, eck. 08. 1is Statute ſeems * 1 
64, 65. Fs 2 and e ee alſo Deſective like the former, 35 {0 
| | . IL ! 7 | ö 3 
n Adore” As to thoſe who ſhall feloniouſly ſteal Woollen Mz 
W . I'S indiedf 2 It is enacted by 22 Car. 2. 5. 7 Vat no Perun 
avy Cloth or Wooll or feloniouſly cutting and taking, ſte li 3 
en Manufactures from the Rack g. ſtealing or c. SEN See 
ack or Tenter in the Night 11% s od 
dickec 


and there 1 | 
upon found guilty by Verdict of twelve Men, or ſhall confeſs the ſame 


Lans 


on Arraignment 1 
or er di 
N not anſwer direckiy to the ſame, according to the 
b 0 


2 


of the Reals, or ſhall ſtand wilfullys or of Malice Mite, or challenge perempto- 
ril above the Number of twenty, or ſhall be upon ſuch Indictment outlawed, ſhall 
he admitted to the Benefit of the Clergy, &c. | 


Of Clergy. TT 


Heck. 70. Fiſthly, As to thoſe who ſteal Naval Stores : It is obſer- 


vable, That thoſe who ſhall ſteal or imbezil any of his Majeſty's Sail, Cordage, 
ir any other his Majeſty's Naval Stores, are in the like Manner excluded 


rom the Clergy by 22 Car. 2. 5. as thoſe who ſteal Woolen Manufac- ** are 
cures from the Tenters, Cc. | 


dent Section. 


Sect. 71. But Note, That this Statute extends neither to Appeals, nor | 
g | f z Vide Sc. 


that no Sacrilege is within any of theſe Statutes, which is not accompa- Keg? . 
ny'd with the actual breaking of a Church, Cc. e 69, 70. 


364 F. & M. 9. | | 

Kak. 76. But Quere if there be need of any Statute to exclude them, 
luce the Common Law ſeems to have given no Perſon whatſoever, any 
Right ro Demand the Privilege of the Clergy for Sacrilege, but only at 


the aries of the Ordinary, as hath been more fully ſhewn SeFion the 
aint, e | | | 


bftbly, As to Robbery, I ſhall particularly conſider the Statutes ex- 
ding it from the Clergy, as they relate, 85 ' 


1. To Robbery in or near the Highway 
2. ToRobbery in a Dwelling-Houſe, Booth or Tent. 


3. To Robbery in general. 


„eck. 77. And firſt, as to Robbery in or near the Highway : It 
; odſervable, That all Perſons, not in Holy Orders, who ſhall be in- 
ed m of Robbing any Perſon or Perſons in or about the Highways, are ay;q. ſupra, 

ex- Sect. 33. 


6 


chap. 33. Of Clergy. 353 

ry Kc. 82. Note, That the Words If it ſball appear npon Evidence before * 11 Co. 31. 
tle Juſtices, &c, are to be intended where, the Party pleads Not guilty, 

and is found guilty by the Jur Y. and the Words If it hall appear upon 


L Fxamination, &c. are to be intended where he ſtands Mute, or challenges 
„ peremptorily above the Number of twenty, or is outlawed, ar Bok 
E ks b, Cc. And it hath been © adjudged, That there is no need to make o Vide ſfupes 
) : WW oy Entry on the Record, that it appears by ſuch Evidence, or Examina - Sed. 28, 31. 


ton, that the Felony was originally commenced in a different County, 8 4. 
and was of ſuch a Nature that the Offender cou'd not have his Glergy. NET 5 
But it is ſaid, 4 That it is uſual to write in the Margent of the Indict- And. 114. 
ment, that it is for Robbery, Cc. in another County.. 1 

dect. 8 3. It is ſaid ro © have been holden by all the Juſtices, That if rw princed in 
the Felony whercof a Man is-found guilty in the County wherein he is , 678. 
indicted, be fuch as doth not need the Benefit of the Clergy, as amount- 4 =o 


* ing only to Petit Larceny, Cc. the Offender ſhall have only the proper 1 E. U. a4. 
it Fa. = S we + £% Ig | 
4 ſuſpment for ſuch Offence, and no other, in Reſpect of the Robbery, E 


6, proved upon the Evidence, &c. in the firſt County, for being con- 
ited of no Offence which will warrant a Judgment of Death, and con- 
kquently having no need to demand his Clergy, he cannot be hurt by 
being excluded from it. ) Rs 
deck. 84. It is enacted by 3 & 4f Ph. M 4. That thoſe who ſhall ma- 
lein) command, hire or counſel any Perſon or Herſons to commit or do any uu 
Robbery in or near any Highway in this Realm of England, or in any other Seck. 45, * 
| the Queen's Dominion, ſhall be ouſted of their Clergy, on a Convi@ion, fland- How ſuch Of- 


by ing Mute, peremptory Challenge of more than twenty, or Outlarry. _n h 
4 3 E uidmet. 
K Stondly, As to Robbery in a Dwelling-houſe, Booth or Tent, 1 ſhall ry ayes, 


0 
- 9 


conſider the Statutes concerning it as they relate, 


1. To ſuch Robbery putting Tome Perſon in Fear. 
2. To ſuch Robbery putting no Perſon in Fear. 


07 85. Firſt, As to ſuch Robbery putting ſome Perſon in Fear: It 


1 b obſervable, 1 hat all Perſons not in Holy Orders, who ſhall rob any Per- 
the ſn or Perſons in their Dweting-houſes, or Delling: place, the Ownir or Dnel- 
of WY he ſan Houſe, his Wife, his Children or Servants then being within, 
mY ad put in fear and dread Ly the ſame, and indicted, B are excluded from 


04s | ns 

les, *pon a Conviction, ſtanding Mute, or peremptory Challenge cf more reg a 

17 than twenty, and by 3 & 4. V. G. M. 9. upon an Outlawry. 33,44, 48, 

the Sen. 86. And vote, That by 25 H. 8. z. and 3 & 4W. & M g. they 29777. 
de exclud . | . : $555 Vide ſupra, 

re- exclu ed from their Clergy on an Indictment in a Foreign County. S:&. 80, 81, 

Be- nd their Acceſſaries before arc excluded in all Caſes by 3 & 4 {| Ph. &. 82, 83: 

the bly, 4. | | || Vide ſupra, 


Sk. 87. And by 1 T Ed. 6. 12. Par. 10. all Perſons in general who + Vide "4a 


rin 
had fall Heal any Houſe by Day or ty Night, (viz. h who ſhall break à Houle 34 6s 
| by irgarlly, it in the Night, or {hall break a Houſe and commit a Felony Sed. 1% 


herein, if in the Day) i any Perſon being then in the ſame Houſe where the 11 Co. 36. », 
- breaking [ball be, and thereby put in Fear or Dread, arc excluded from their i Vide in. 
tar? as well upon an Appeal as an Indictment, in ali Caſes, k except fra, Seck. 93. 
a challenging more than twenty; and by. 31 & 4W. & M. g. upon 3 
= a Challenge, as well as upon a Conviction, Oc. upon an Indict- Vids fupr- 
eat, whether in th: fame Couaty wherein the breaking and Felony Sed 48, 49. 
| XXXX was 


keit Clergy by 23 F. 8. 1. and 25. H. 8. 3. revived by 5 & 6. E.6.10. Vie ſupra, 
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« Vide ſupra 
Supra Se&. 


Sect 88, 92, MM. 
96. | 
7 Supra SeQ. 


was committed, or in a * different County; 
ſuch a breaking if accompanied with ſtealing in a Dwelling-houſe, are ouf. 

ed of their Clergy inall * Caſes by 4 & 5 Ph. & M. 4. becauſe the felonioug 
taking being accompanied with a Breaking, ſeems properly d enough to 
come under the Notion of Robbery in a Dwelling-houſe, all Accellaries 
to which before the Fact are expreſsly excluded from their Clergy by that 
Statute, as Acceſſaries before to Robbery in general are by; & 4 V. G 


Seck. 88. But © no Breaking is within the Statute of 1 E. 6, Which 


and the Acceſſaries before to 


infra, Statute. But by 3 & 4 V. & M. 9. Every Perſon or Perſons that ſhall fu 


H. P. C. 237, 


e Vide ſupr. 
Sca. 48, 49. 


loniouſly take away any Goods or Chattel, being in any Dre Ling houſe, the Om. 
er, or any other Perſon being therein, and put in Fear, or ſhall comfort, aid, 4%, 
afift, counſel, hire, or command any Perſon to commit ſuch Offence, being there 
of convidbted or attainted, or indicted, and ſtanding Mute, or peremptorih cha 
lenging above twenty, ſhall be ouſted of the Benefit of their Clergy, 


_ Secondly, As to ſuch Robbery, putting no Perſon in Fear: | ſhall con- 
ſider the Statutes concerning it as they relate, 1 


3 To ſuch Robbery in a Houſe, which ſome Perſon is in at thel 
8 2. To ſuch Robbery in a Houſe, which. no Perſon is in at the 
ime, RE 


Sec. 89. As to the firſt of theſe, it is enacted by 5 & 6 E. 6. g. 
That if it happen any Perſon or Perſons to be found guilty according io the Lars 
of this Realm, for robbing of any Perſon or Perſons in any Part or Parcel of 
their i or Dnelling- places, the Owner or Dweller in th: ſunt 
Houſe, or his Wife, his Children or Servants being then within the ſamt Howe or 
Place where it ſhall happen the ſame Robbery and Felony to be committed and du, 
or in any other Place within the Precin of the ſame Houſe or Daeling-pluct, 
that fuch Offenders ſball in no wiſe be admitted to their Clergy, whether the | 
Owner or Dweller in the ſame Houſe, his Wife or Children then and there leit, 
[hall be waking or ſleeping. 

Seck. 90. And that no Perſon or Perſons which ſhall happen to be fai 
guilty after the Laws of this Realm, of and fer robbing any Perſon or Parſon, 
in any Booth or Tent, in any Fair or Market, the Owner, his Wife, his (ll. 
aren, or Servants or Servant they being within the Booth or Tent, ſhall not bt ad. 
mitted to the Benefit of his or their Clergy, but utterly be excluded theres, & 
Tithout having any Reſpe& or Conſideration whether the Owner or Dell is 
ſuch Booths and Tents, his Wife, Children or Servants being in the 5 Buaths 
or Tents at the Time of ſuch Robberies and Felonies committed, ſhall be fei 
or waking, 1 

Sect. gr. This Statute d ſeems plainly to extend to all who by ** 
convicted by Verdict or Confeſſion, whether upon an Appeal ot ln i 
ment; bur not to thoſe who ſhall be outlawed, or ſtand Mute, or ar 1 
lenge peremptorily above twenty Jurors; but theſe Defects are ſupplie 
as to Indictments by 3, 4 U. & A. 9. 


Sell. 


Chap. 33 Of Clergy, _ 355 


5:3, 92. It ſeems to be generally agreed, That no Robbery is with - 


f upra, Sec. 
Houſe, or of ſome Part of it. — 


Sell. 93. Alſo it ſeems to be agreed, > That a Sojourner's being in II. P. C. 43), 
Houſe at the Time of the Robbery doth not bring it within this Sta- 238. „ 


Be : * D | 
ute; for the Words are The Owner or D weller in the ſame Houſe, or his * 


i is ſaid in © Hile's Pleas of the Crown to have been ruled by Advice of ve A 

the Juſtices, That where one entered into the Lodging of Sir H. Hungate, 8. . . 
being Parcel of Whitehall, and broke open a Chamber and took away his H. F. C. 236, 
Goods, his Caſe was within this Statute, and that the Indictment ought 51 C. 36 b. 


to be for breaking the King's Houſe, called Whitehall, and for ſtealing the“ Folio 237. 


Goods of Sir H. H. divers Perſons being in the Houſe : But Note, That 238. 
# 5 this Caſe is wholly omitted in the firſt Edition of Hale's Pleas of the Crown, 
1 and | cannot but think that it is miſprinted in the Second; becauſe ſuch 


Robbery ſeems by no Means within the Purview of this Statute, which 
extends only to ſuch Robberies as are done to a Man in ſuch a Place as 
may be called his Dwelling-houſe or Dwelling place, his Wife, Children, or Ser- 
vants being at th: ſame Time within the ſame. But in the State of this Caſe 
it ems to be admitted, That Whitehall, wherein the Felony was com- 
mitted, could not properly be called, nor ought to be laid in the Indict- 
ment as the Dwelling-houſe or Dwelling place of the ſaid Sir H. H. who 
was the Perſon robbed, but of the King: Alſo ir ſeems to be admitted, 
That it is ſufficient to ſer forth generally in the Indictment that divers 

| Perfons were in the Houſe, without ſhewing that they were under any 
| Relation ro the Perſon robbed, as his Children or Servants, &c. which 


take it, that the Statute here intended is not 5 & 6 E. 6. 9. but rather 1 "FAS 


36. 


ſupra, Sec. 
45. 46. 


in this Statute which is not accompanied with an actual * breaking of an 2 vide 


Wife, his Children, or Servants, being then within the ſame Houſe, &c. Yet ſeemingly cos. 
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m uðaz in the Day-time, of am Money, Goods or Chattel, being of the p41 the Pu 
or upwards, in any 5 l houſe or Houſes, or any Part T5 or 1 Circun 

"or Ont-houſes, belonging and uſed to and with any Dwilling-houſe or Houſes, als, WY 6cp<* 

Perſon ſball be in 227 HFlouſe or Out- houſes at the Time of ſuch Fe which 


mitted, then ſuch Perſon ſhall not be admitted to the Benefit of his Clerg "1 _ delt 
Ses. 96. Notwithſtanding the Words of the Purview of this Statue . © 
ſeem plainly to include all felonious Takings to the Value of 5 5. our ol P. 

a Houſe, &c. whether with or without Force; yer ſince the Miſchier WW” the! 
complained of in the Preamble, and intended to be redreſſed is the fre. 1 * 

quent committing of many heinous Robberies in breaking and entring, dc Onelli 

* Supra Sect and ſince all other & Statutes excluding the Benefit of the Clergy fron Wſ## 
n Robberies in Houſes, have been conſtrued to extend to ſuch Larcenics Mid 
only as are accompanied with a breaking of. a Houſe, or of ſome Part of Se 
ech 30, it; it ſeems agreed, b That this Statute alſo ſhall extend only to fuch + i" 
8 * Tr felonious taking as is accompanied with the like breaking. and ne 
238. Seck. 97. It ſeems agreed, e That a Chamber in one of the hans of Cone 1 
e Court, wherein a Perfon uſually lodges, is properly a Dwellinp-houſe which 
474. within this Statute, and may be ſo called in an Indictment, becauſe every Felony 
©Cro. Ca, Owner of ſuch a Chamber hath a ſeparate Intereſt in it. But that a Lodg. enten 
1. 34. ing in Whitehall or Somerſet-hovſe is not d a Dwelling-houſe within th * 


Heel 
any ( 
the B 
is the 
luch 
longit 


II P. C. 83, Statute; from whence ir ſeems to follow, That a Robbery in ſuch a Lodp- 

7. ing is not excluded from the Clergy by this Statute, if any Perſon were 

855 1 at the Time in any other Part of the Palace, becauſe the whole is but 

339, Seck. 13, one Dwelling-houſe. e „ 

2 Sed. 98. It ſeems agreed, © That no Accellary is ouſted of his Cle 

Vide ſupra, 87 by this Statute. Allo it hath been adjudged, F That he who ſtands 
* 


Seck. 93. and abets another while he breaks and enters the Houle, and aſtet. * 
0 , wards divides the Money with him, but doth not actually enter the oy 
Supre Sect. Houle himſelf, is not within the Statute, the Reaſon whereof ſeems to be 1 1 
45, 46. this, That the Words, If am Perſon ſhall be convicked, &c. of a ſ:lovie ta 0 15 
473, 174. king, &c. in a Dyelling-houſe, &c. iball in ſo penal a Law be intended on- "0 
Note, that the ly of an actual taking, and not of a conſtructive one. But this ſeems at TX 
223 extremely nice Caſe, and if it were a new Point, and not confirmed by 9 
but thi: Pine Experience, the Authority of it might perhaps be juſtly queſtioned ; for 1 
A aa if the Perſon who only ſtood by and entred not the Houle, had aQually 1 
ee entred it, and the other only had taken the Money, and had not given him Pa 
any Part of it till both had gone out of the Houſe; in this Calc, as wel 10 

as in the other, it might be ſaid, That he who actually received not an il 

Part of the Money till he was gone out of the Houle, was guilty 9 5 

ly of a conſtructive taking in the Houſe, and conſequently not With * 

this Statute, But I cannot eaſily perſwade my elf but that in ſuch 4 * 

Caſe both mult be adjudged equally within the Statute; and II, 997 thar 

+ Vide ſupra, AS Well in the other, it ſeeming an uncontroverted * Rule, That 15 ; 6. } 
Ch. 29. Se&. divers are preſent and abet one another in committing any Felony, ble on 2 
5,3. Act of one ſhall be looked on as the Act of all. And oor ny 8 
Ground, as I take it, it hath been always agreed, That thoſe who 55 ſon 

preſent, and abetting, v hen a Murder is committed, are all of temen 187 

ly excluded from their Clergy, whether they actually gave the Ros by : 

tcok the Money or nor; and yet the Statutes to this Purpoſe ment 5 


only thoſe who ſhall be found guilty of Murder or Robbins © 
Nor do I] find any Reſolution to the contrary on any Law 1 i 
z r Jac. 1. 8. concerning Clergy, except only the 8 Starute of Stabbing, LLC, 
8 1 44. hath been adjudged, h Thar the Perſon only who gives the Stab is js 


58. 
B I ch. 30. | , 


SQ 71. 


% 


Chap. 33. Of (leg). 357 
the Purview of it: But this ſeems plainly to depend on the particular Fa 
Circumſtances of this Offence, which is excluded from the Clergy in 
Reſpect of the Cruelty: and Bloody Mind of him who gives the Stab, 
which certainly is peculiar co himſelf. LOIN : R 
det, 99. However it is certain at this Day, That whoever ſhall com- 
fit, aid, abet, 4 It. counſel, hire or command any Perſon or Perſons to breat 
in Doeling- houſe, Shop, or Ware- houſe thereunto belonging, or therewith uſed, 
in the Do- time, and feloniouſly tale away any Money, Goods, or Chattel of the 
ef 5 s. or up mards therein being, altho no Perſon fhall be within ſuch 
Drelling- houſe, Shop or Ware-houſe, being convicted or attainted, or being in- 
tied and ſtanding Mute, or challenging peremptorily above twenty, ſhall be ex- 
dued from their Clerey, by the expreſs Words of 3 & 4 W. & M. 9. 
ge. 100. But Note, That this Clauſe mentioning only a felonious 
raking in a Dwelling-houle, Shop, or Ware- houſe thereunto belonging, 
and not mentioning Out- houſes in general, as 39 El. doth, ſeems to have 
done it with a View to leave Out-houſes to the ſame Conſtruction 
which prevailed before; and therefore I take it that an Aſſiſtant to ſuch a 
felony in an Out-houſe, not being ſuch a Shop or Ware. houſe, without Vice fp, 
encring into it, is clearly intitled to the Benefit of his Clergy ſince this 
Hatute, however it might be diſputed before. : 
S:, 101. Note alſo, That the Acceſſaries before to ſuch a Felony in 
any Qut-houſe, not being ſuch a Shop or Warehouſe, are ſtill intitled to 
the Benefit of their Clergy, becauſe the only ® Law which excludes them * H. P. C. 
is the b above · cited Clauſe of 3 & 4 V. & M. 9. which extends only to » 9 Sed. 
2 felonies in a Dwelling-houſe, Shop or Ware-houſe thereunto be- 99. 
onging. | dE, 5 . 5 
de. 102, But all Principals in any Felony within the ſaid Statute of 
39 El. are excluded from their Clergy by the ſame Stature upon any Con- So Ge: 
ſicion, whether upon an Indictment or Appeal; and by the ſaid Statute 48, w ; 
; 4 V. & M. upon an Outlawry, ſtanding Mute, or peremptory 
Challenge of more than twenty, upon an Indictment, whether in the 
lame County in which the Felony was firſt committed, or in a different: Supra SeR, 
©County. | = 5 bets 39% , $36 
LA. 103. Thirdly, As to Robbery in general, it is enacted by 3 & 
4. & M. 9. That all and every Perſon or Perſons that ſhall rob any other 
Ferſon, or (hall comfort, aid, abet, afſiſ®, counſel, hire or command any Perſon or 
ö ſons to commit ſuch Offence, being thereof convicted or attainted, or being in- 
aided and ſtanding Mute, or challenging peremptorily above twenty, ſhall not 
have the Benefit of his Clergy. | ; 75 5 | 
SF. 104 Sixthly, As to Burglary: 4 If any Perſon be in the Houſe a vide 11 
* the Time of the breaking, and thereby put in fear, the Principal is Co. 35. b. 
axcluded from his Clergy by 1 E. 6. 12, Par. 10. in all Caſes, except 8 ged. 
15 $ challenging more chan twenty, and by 25 15 8. my e by 5 & 36, 36, 49. 5 
E. 6. or at | V. & M. . upon ſuch a Challenge, up- de tupra, 
on an W ee e > e | k wm ow 725 42, 43s 
deck. 105. Alſo the Principal in every Burglary, whether * any Per- Poph. 42, 
lon were in the Houle at the Time or not, is excluded from his Clergy by 3%; , 1 
18 El. 7. upon a 8 Conviction by Verdict, Outlawry, or Confeſſion; and Moor 680. 
3 6 4 V. c ul. upon ſtanding Mute, or challenging peremprtorily 5 Co. 5 1 
mote chan twenty upon an Indictment. — —— Seck. * : 
611 Co. 3 5. b. 


Y y y y | Seck. H. P. C 33. 
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2 Vide 11 Co. 
36. a, 
H. P. C. 233, 
234. 


vH. p. c. 
11 Co. 29, 


dec. 
« Vide ſopra, by 23 H. 8. 
Sect. 10, 11, that he is exc 


12,13,30, 32 


d Vide ſupra, 
. SeQ. 43- 44+ 
Supra Sc 


25, 45. _ 
eg. P. C. 130. 


Ch. 28. 
Weſtm. 1. 
Ch. 2. 


ArticuliCler. were in a great mea 
ſecular Juriſdiction for Crimes puni 


Ch. 15. 


his Clergy for any ot 
Law, unleſs it be ouſted 


+ Supra SeQ. * 
425 43, 44 

f See the Sta-. : 
tute of Merl. JC mig 
ner was brought 


2 Inſt. 150, 
163,164,633 · 


Lett. C. 130. 


b. 131.3. 185. 


BraQ. lib. 3. 


15. Se&. 83. 


Hob. 288, 


289. 


1 in Kely. 


be helden. 


e Vide Brad. « 
lib. 3. Cp 9. | abſque purgtione facienda. But this Practice being ſound 


Auen. ei Priſoners, becaule they 
8. P. C. 138. and yet could take no Challenge to a 


Lett. A. 140 queſt of Office, th been the gener 


Supra Se ct. 


2. 


185. 


2 Inſt. 184, 


A . himſelf upon his Trial, and the Inqueſt are charged wich him, it 
FinchofLaw that he 4 may, if he deſire it, wore 
come back; but ſhall not forfeir his Goods unleſs they find him gun)“ 


463. 


Fitz. Coro. 
376,232,382, 
386 417. 
Com. 262. b. Cont. 40 Aſſ 42. pl. 23. Abridged Fitz. Coro. 
That the Goods are mot forfeit without a Convittion, H. P. C 240. Hob. 288, 289 
1 Vide Fitz. Coro. 109, 417. H. P. C. 240. Raft. Ent. 121. pl. 1. 


5 Co 109, 


wH.P.C.239. 2 Inſt 164 Fitz. Coro. 53, 58. S. P. C. 131. Salk. 61. 
a Fitz Coro 58. ſo ſaid in a Note of a Caſe in 3 H 71, 
clearly holden 3 H. 7. 12 pl. 10. Abridged Fitz. Coro. 53. * Supra Ch. 30. Se 
4 1 ed Fitz. Coro. 72. Supra, Ch. 3 


liament is allowe 


bf Clergy. © 
Seck. 106. Alſo by * the ſame Statute of 3 & 4 N. & M. 9 fe 
Perſon mho ſhall counſel, hire or command any Perſon to commit any Burg k. 
being thereof convicted, or attainted, or being indicted, and ſtanding * 
challenging peremptorily above twenty, ſhall not have his Clergy. 2 

Sect. 107, Seventhly, As to Arſon : It hath been clearly b ſettled, fines 
233. Poulters Caſe, that the Principal © nor being in Holy Orders, is exclu- 
ded from the Clergy upon an Inditment in all Caſes, except Outlayry 
and 25 H. 8. as d revived by 5 & 6 E 6. 10. And it is certain 
luded upon an Outlawry on an Indictment by 3 & 4W.&My, 
Seck. 108. Alſo Acceſſaries to the Fact before, maliciouſly, are exclys 
ded in all Caſes by 3 * & 4 Ph. & M4 _ 
Seck. 109. Note, That by 1 E. 6. 12. Par. 14.“ Every Lord of Par. 
d his Clergy in all Caſes, wherein others arc excluded 
by that AQ, except wilful Murder, and conſequently cannot be denied 
her Felony wherein it was grantable at Common 
by ſome Statute made ſince tho fitſt Year of fi. 


rd 6. or + revived by5 & 6 E. 6.10. 


But after the Star. of Meſim. 1. Ch. 2. which ſtrictly enjoined the Ordint 
8. P.C. 123. ries not to ſuffer Clerks who have been indicted by folemn Inqueſts to be 
delivered wichout due Purgation, the Judges ſoon made a ſettled Rule 
before he had been firſt in. 
. dicted and arraigned, and his Offence had be 
by an Inqueſt of Office, which was done both to the end 
ſoner were found guilty, he i might abſolutely forfeit his Goo 
aneiently were ſaved by a Purgation) and alſo that the Court might be 
100. the c. appriſed, whether it were proper from che Circumſtances of the Cale, dil 
ren ſeems 6 cloſed upon ſuch an Inquiry, to deliver the Clerk to the Ordinary gene 


rally, in which Caſe he was allowed to make his purgation k, or ſpecially, 
| Inconvenient to 


by ſuch Inquiry, 
ir being but an io 
the Reign 


h not to deliver any Clerk to the Ordinary, 


loſt their Goods if found guilty 
ny of the Jury, 1 
al Practice m ever ſince 


Book I, 


Seck. 110. As to the third general Point of this Chapter, viz, At 
what Time the Benefit of the Clergy is demandable : It ſeems, * That 
ht be demanded by the ancient Common Law as ſoon 2s the Prile 
to the Bar, before any Indictment or other Proceeding 
againſt him; for it is plain, That anciently the Clergy claimed, and 
ſure indulged a Privilege of 


being wholly 8 free from 
ſhable with loſs of Life or 


Member, 


en inquired of and found 
that it the Pti- 
ds, (which 


of H. 6. to oblige thoſe who demand the Beneſit of the Clergy top 


and put themſelves upon their Trial, under n Pain of being dealt with 
Goods ? without 28) 


be denied cheir Cet]. 
d. unlels 


r, | 
Firz.Cors thole that ſtand Mute, whereby they forfeit their 
dS, P,C.131, Inquiry concerning their Crime; but yet ? cannot 


where they ſhould be intitled to it in caſe they Were convicted, 


But after a Clerk hath 
18 fa. 


before the Jui 


they be ſpecially excluded by ſome Statute. 


; I 


be admitted to his Clergy) 


But this ſeems to be doubtſul Fitz. Coro 233. 18, P. C 13 163. 
91. Bro. Forfeiture 5. 


h of Law. 463 
Rooks at large. 4 
»8 H. 4 3 Pl. 5 


hof Lzw. 453: 


but 1 do not find it made out by the 


o. Sc. 24. 43S. P. C. 131+ 2+ b. 


Cha 
$:#. 
That a 
ſo after 
c die, 
e unde 
it; AS 2 
or a Ju 
Commi 
ſome 8 
Seck. 
ther the 
uke 1 
b uſual 
before t 
no! Ne 
But the 
„ VP 
Letters 
been gl 
which 
ctetion 
And as 

of the 
the Pri 
the C 
G. in 

leſt te 


Chas Of. Clergy. | 


dry gelt. 1141: Allo I take it to be generally agreed in the latter 2 Books, H. p. c. 
5 That a Perſon may demand his Clergy after a Non legit recorded; and al- 
„ ; ſo alter Judgment given againſt him, whether of b Death, or of © pain 

Wl + iv; or of d Outlawry, &c. as well as before Judgment, and even 
ne under the Gallows, if there be a Judge there who has Power to allow 
clu- t; as a Juſtice of the King's Bench, if the Party were condemned there; 99, 109. 
by, or a Juſtice of Gaol-Delivery if he were condemned before him, and the 
ran WY Commiſſion of Gaol · Delivery be nor f yer adjourned, and according to 4 
1.9, WW ome 8 Opinions, even tho the Commiliion were adjourned, >_ 3 
Ct Seck. 112. As to the fourth general Point of this Chapter, viz. Whe- 838 8 

ther the Benefit of the Clergy ſhall be allowed where it is not demanded: Cont Fitz. 

par- lake it to be generally agreed, That notwithſtanding it was anciently the pas = ut : 
ded v uſual Method for the Ordinary ro demand the Criminal as his Clerk, 1 ec 
ned befor: the Court allowed him the Benefit of his Clergy; Vet there was 4ridged Fit. 
ns! Neceſſity that any ſuch Demand ſhould be made by the Ordinary; By.r3 pig 
Eq: But the Court might without it admit a Perſon to the Benefit of his Cler- 34 H. 6. 49. 
oy, upon ſufficient Evidence of his being a Clerk, as upon his producing 5 4 1 
At Letters of Orders, or reading as a Clerk, &c. except he appears to have n 
Nat been guilty of Sacrilege, or of breaking the Priſon of the Ordinary, in Bro Cler. 1. 
o- which Caſes it is (aid to have been in a great Meaſure left to the k Diſ- — 414 
ing detion of the Ordinary, whether he ſhould have his Clergy or not. Le d. 4. 
Ind And as there is no neceſſity that the Ordinary ſhould demand the Beneſic * as 22 
om of the Clergy for a Clerk; ſo ! neither doth there ſeem to be any that vifedBire, 
Xt, the Priſoner himſelf ſhould demand ir, where it ſufficiently appeared to Coro. 72. 
„: de Court that he has a Right to it in Reſpect of his being in Orders, = An 


6: in which Caſe, if the Priſoner does not demand it, it ſeems to be Sridged Fita. 


ule kk to the Diſcretion of the Judge, whether he will allow ir him or ogy nay 
In- Not. 5 „ | 88 3 H. P. C. 339, 
nd deck. 113. As to the fifth general Point of this Chapter, viz. Who 240. Dy. 
11˙ 


ij to judge whether a Perſon who demands the Benefit of the Clergy, 205. pl. 5, 6. 


5 9 S. P. C. 132. 
ich have a Right to it or not: I cake it, That in all Caſes the tem oral Lett. 8. 1 
be Judge is to determine both, whether the Crime be within the Benefit of ee 4 
ll the Clergy, and alſo whether rhe Perſon who demands it be qualified to (5 b. C. 1327 | 16 
wh and it or not; for notwithſtanding it had irs m original Cgmmence- Lerc. B. 1 
my men from rhe Canon Law, yet it being no * otherwile to be allowed N : 
ebe than as it hath been received by, and is agreeable to the Common or 126. 
1, Katute Law, whereof the temporal Courts are the Judges, it ſeems very * 4 2 
. = 9 9 : . 7 * 
1 Kalonable that all Queſtions ® of this kind be determined by thoſe Fe x 
s Courts. And therefore even in thoſe Caſes, wherein by the old Books bf B.3.c.9. 
ca tte Ordinary ſeems to have been allowed a diſcretionary Power of de- aye : = 
hs manding or refuſing a Clerk, as where he hath been guilty of P SActi- 5p. C1:0.b. 
* lege, and allo in Caſes wherein it is ſaid generally, That a Priſoner hath 9g 1 2 : 
Jy do Right to his Clergy, as where he is convict of 4 Hereſy, © c. it ſeems 111. 33 
Wo obe taken as a Ground by Sraundforde, That the temporal Judge, where 18. _ . 
4 1 We Ordinary refuſes a Priſoner, has a Power to determine whether till Toy: 2 bY 
uy he may be allowed his Clergy or not. And this ſeems to be ground- , eee if 
; | Hob. 289, | N 
1j 290, Fitz Coro. 117. Bro. Clergy, 1. 9. See the following Section But this Matter ſeems to be left doubtful, $2. 1 þ 
wil pl 15. Abridged Bro. Clergy, 9. 34 II 6. 49 pl. 16. Kely. 99 Fitz. Coro. 44,120,191. 9 E. 4 4 M4 
Pl. 13 66, Lett. B. * Vide ſupra, S:&.g. Fitz Coro 112, 120. S. P. C. 133. b. 27 Aſſ pl. 42+ Abridge 13 
lia, 0 Coro. 205. IS. P. C. 131. b. Fitz. Coro. 1955 254. 26 Aff. pl 19. H P. C. 239. Bro. Clergy» 1, _ 1 
t. D. * Clergy, 1,9. Coro, 73. Hob. 288, 289. ® Vide ſup's, Sed. 2 Hob. 288 Vide Supra, Seck. Ki 
co. %o. Hob. 288. ® Vide 1 E. 3. 13. pl. 8. 1 Aff pl. 4. Aridged Fitz. Coro 155. Bro. Cler. 8. Where the 55 
288. cr: refuſes to deliver to the Ordinary a Clerk who had abjured, till be fþ uld get the King's Pardon of his N eturn into | i 


il Lend without Licence, See Kely. 28. S. P. C. 133 Lett. B. Supra Sed. 9. 4 8. P C133. Lett. 3 3 F, | 
Aa as 1. Abridged Bro. Clergy, 18. 9 E 4. 28 pl 41. Abridged Bro. Clergy, 7 Jem te be contrary where ih 
Trainary aſſigns no particular Cauſe of Refuſal, G a 7 | | | 


1 


V Book II 
ed on good Reaſon; for otherwiſe in ſuch Caſes the Ordinary by ſuch 
Pretences might have an abſolute Power of controlling the Temporal Cour 
in a Matter properly determinable by ſuch Courts. And therefore what. 
ever Point it may turn upon, whether a Priſoner ought to have his Cler. 
gy or nor, as the Validity of his Letters of Orders, or his being a Here. 
tick convict, &c. howſoever the Temporal Courts may pay the higheſt 
| Regard to the Certificate of the Ordinary ; yet I rake it to be generally 
„Hob. 290, * holden, Thar they only are finally ro determine whether upon the 
See the Notes Whole the Priſoner be well intitled to his Clergy, or not, becauſe the 
_ ek Ordinary is not in this R: ſpe eſteemed as a Judge, but b only as a Mini- 
and the fore. {tet to the Court. However it was certainly the © ſettled Practice (whil 
tem Seti, the Method of trying the Prifdner's Capacity of receiving Orders ws 
ped. - Into by putting him to read a Verſe,) for the Judges of the Common Lay to 
Clergy, 7. Over-rule the Ordinary as to the Point, Whether the Priſoner read as a 
This 2 Clerk or not; and to record a Legit or Non legit, according to their 
A own Judgment. 5 . | 
Vide Fitz. Seck. 114. But the neceſſity of ſuch an Ability to read in the 
oe ap ; Calc of a Peer, was taken away by 1 E. 6. 12. Par. 15. by which it is 
Letter 3. enacted, That in every Caſe where any of the King's Subjects ſhall upon his Pro 
>7E. 4.29. er have the Privilege of his Clergy, &c. every Lord having Place and Vic in 
* Pitz. Parliament, ſhall by Vertue of that 4G, of Common Grace, upon his Requeſt o 
Fines, 24. Prayer, alledging that he is a Lord or Peer of this Realm, and claiming the Be. 
; Py. nefit of this AF tho he cannot read, without any burning in the Hand, lis of 
Ola. nary, 16. Inheritance, or corruption of Blood be judged, deemed, taken and uſed fir the 
34 . 49. firſt 7 ime only, to all Intents, Cenſtruct ions and Purpoſes, as 4 Clerk convid, and 
* deedBirx, ſhall be in Caſe of a Clerk convid, which may make Purgation, without am fur- 


Fines, 19. ter or other Benefit or Privilege of Clergy, to any ſuch Lord or Pier from thentts 


| Bro. Clergy, forth, at any Time after, for any Cauſe to be allowed, &c. ; Sed 
1. 3 . 4 p 7 f { 
7 H. 4 4 Seck. 115. The neceſſity of ſuch reading is alſo taken away, 1 Tia 
%% As to every common Perſon, by 5 Anne 6. by which it is, enact- Panif 
| 4 th S om ed, That if any Perſon convict of ſuch Felony, for which he ought to have the Profie 
Ordinary, 20. Benefit of Clergy, pray the Benefit of that Act, he ſhall not be required to read, But af 
15 H. 7.9 Pl. bat ſhall be puniſhed as a Clerk convi@. | ſcanda 
Abril gel Fitz. Sec. 116. As to the ſixth general Point of this Chapter, 12. How br. 
Impriſonm. far the Ordinary was puniſhable at Law for demanding or refuſing 1 $8 
bre Ordine. Clerk againſt Law : It ſeems agreed, d That anciently this was wool thin 
17 11. Contempt for which his Temporalities might be ſeiſed: Bur ſince the Vit f 
Rely 211 Statute of 25 E. 3. 6. which provides, That Prelates ſhall be admitted | 6.9 
3 w% pay 4 eur Fine for Contempts to Writs of Quare non admiſit, and ſuc therefe 
S. P C. 131. lie, it ſeems to have been generally © agreed, That the Ordinary 1s 10 Cl 
ou 2 liable only to be fined; but to no ſuch Seizure for a Contempt of this bine, ada 1 
C. D. 133. 28 in obſtinately © perſiſting to return that a Priſoner reads as a Cle " pre\ 
Lett. A. B.C. or the contrary, &c. againſt the declared Senſe of the Court. Were f 
D. 141 Leet. | | 
n+ — | ould 
H. P. C. 240. | ; 117. Coro 3! 
21 E421. pl. 1. AbriagedBro, Clergy, 18. ely. 28, 51. 9 E. 4. 28; pl. 41. Abridged ite. 5 15 
Bro Ordin. 12. See the Caſes cited to the precedent Letter. * Vide ſupra, S-&. 109. S. P. 0. he * | Bro, Cle 
d Firz Coro, 32, 191. 233, 9 E. 4. 28. pl. 41. Vide 21 E. 3.3. pl. 7- Bro. Contempt 19. mo Coro. Let A 
Letter D. Hob. 290. 2 Inſt. 164. Ses the Notes under the next Letter. 9E 4.28.4. Abridged To 34 Mt. ; 
32. Bro, Clergy, 7. 7 E. 4 29 pl. 12. Abridged Fitz. Fines 24. Bro. Clergy 17. O 1 That Deg 
H. 6 49. pl. 16. Abridged Fitz Fines, 19. Bro. Cley, 1. 15 H. 7.9. pl. 8. Abridged Fitz Aus * 100 =. 
28 Bro. Ordinary, 11. Kely. 28, 51. Finch of Law, 463. 2 Inſt. 164. Tet ſee th: eon Chigy, 2 1.9 pl. 
wvery next Year, 26 All. pl. 19. Abriagcd Fitz, Coro. 191. And alſo 7 H. 4. 41. pl. 6: Abridged Bro | 1 + 


Ordinary,zo. And S. P. C 132, Lett. D. f See the Books cited 10 the other Parts of thi Sretinn. 


Sed. 


> 


Chap. 33. f Clergy. 361 
v8, 117: As to the ſeventh general Point. of this Chapter, Dix. In Ky 


whac Manner a Clerk was to be delivered to the Ordinary, and afterwards 
demeſned by the Common Law : Ir ſeems 2 plain, That anciently where- 


ler ever a Clerk was delivered to the Ordinary by a temporal Judge, his Pcr- 3 Ws} 
ere. Won ought to be kept in the Ordinary's Priſon, tiil > he had been tried S-P.C. :37.0. 
heſt tefore him by a Jury of twelve Clerks ; for the Clergy never preteaded Mop 1 7 
ally io an abſolute Exemption from all kind of Puniſhment for their Crimes, 1. ch. 2. won 


but oaly to a Privilege of being tried only by Eccleſiaſtical Judges; and this = Tait 163, 
was antiently ſo far indulged them, that after they had been once deli- 5% 8 5 
rered to the Ordinary, they could not afrewards be remanded to any Lett. C. 138. 


temporal Court, before the Statute of 8 Eliz. 4. ſer forth more at large 18 2 

A 12.2, Cc. either for the ſame Crime wherewith they had 9 me 5 
been charged in ſuch Court, nor for any other © committed before the Gt 4e ge ar 
Tine when the Benefit of the Clergy was allowed them, whcther ſuch * 
ther Crimes were within the Benefit of the Clergy or not. And if they Purgation, ke 
wuld acquit themſelves on their Trial before the Ordinary of the Crimes % de fred 
for which chey had been arraigned in the Temporal Courts, which Ac- * 


quitral was called a Purgation, © they anciently claimed a Right not only 9 pl 8. 


* to be delivered out of Priſon, but alſo to be reſtored © to their Goods, $f. pre 
FM ge. But to render ſuch Purgation the more difficult, and alſo to delay vile: wenn 
1 the Delivery of Great Offenders as much as poſſible, the Judges ancient- 74 comfirm- 
* y often refuſed * to deliver them to the Ordinary till they had been ar- © — 
7 nigned for all the Crimes whereof they ſtood indicted. But after the Sta · Nom che recital 
2 ute of 8 25 F. 3. the Judges could not refuſe the Delivery of Clerks Vid her 


Cori in Reſpect of any Crime whereof they had not been actually ar- 24. pl. 48. 

nigned 5 and therefore they uſed to arraign them at once for all the 215. pl 49. 

Crimes whereof they ſtood indicted. | | 4 e 
S2, 118, And if ſuch Clerks could not purge themſelves upon ſuch And 173. 

a Trial, I do not h find that they were anciently liable to any grearer 2 1058. 

Puniſhment than Degradation, and the 1 Lols of their Goods, and the 8 


Profits of their Lands, unleſs they had been guilty of Apoſtacy, &c: 45+ 


ad a 0 Rn” . 
. but afterwards, k by a Provincial Conſtitution, if they were notoriouſly . 
- ſcandalous, they were to be kept in perperual Priſon, on ſlender Diet, Law, 464, 


465. 


4 Sd. 119. If the Ordinary had refuſed ro admit a Clerk delivered royal 
a b bim to make his Purgation, he might be compelled 1 by a ſpecial S. P. G. 85. 

* tit for that Purpoſe. 5 1 „e 

m SZ, 120. But this Privilege was oſten very much abuſed ; and there are bret 
* lore after the Statute of Weſtminſter, 1. Ch. 2. which requires that its te chis 
10 0 Clerk ſhall be delivered without due Purgation, the Courts of Com- * 74 3 
ik Law would never deliver over a Clerk to the Ordinary, without a Lett. C. 185, 


" previous inquiry into or Trial of his Crime, whereupon if the Clerk _ Lett. B. 
cre found Guilty, he abſolutely  forfeired his Goods, and the Judges Neg. 68. b. 


would n often in their Diſcretion make a Special Delivery, 4b/que purge- wed 38225 
0 2. ch. 3. | 
f Firz. Coro. 

Bro 0 | | | 394, 261 
bo lergy, 24, 30. S. P. C. 66 Lett. D. 108. Lett. A. II. P. C. 213. Bro. Coro. 11. 8 S.P.C. 108. 
: 8 142. Lett. B, Dy 214, 215. b Brac. Lib 3. c. 9. Sect 2. S. P. C. 138. Lett. B II. P. C. 
Na 5 Co. 110. b. Bratton and Staundforde in the Plates cited to rhe precedent Letter ſeem to hold generally, 
48 Degradation was the only Puniſhment ; but I ſuppoſe that they mean the only Puniſhment to the Perſon k §. P. C. 
141. See Cro. Ja. 431. Brac Lib. 3. cap. 9. Se&.3. S. P. C. 137. Lett. C. 138. Lett. A. 15 H. 

N 


Ws Cro. Jac, 431. Bro, Coro. 223. ® Vide ſupra, Sect. H. P. C. 230. 2 Inſt. 165. 


2 2 2 2 5 tione 


— 


i e. abſque purgatione facienda, the Ordinary ſeems by the ſtronger * Opinions 


Lett. E. 139 tion thought lawful without a previous Notice to the 4 King of the Tine 


3 . What ſhall be done to one who is allowed the Privilege of the Clergy 


| after 4 Con. 4 15 4 13. That if any Perſon, not in Orders, ſhall be convict of Munger, 
e ja 


03 E.4-3-Pl py once had to be a good Bar to an Appeal, even after an Acrainder, | 


_ AbridgedFirz. Time within a Year by 18 Eliz.7.Par.z. ſet forth more at large, Sed. 1:5: 


362 e Book II. 
tione facienda; as where it appeared that a Priſoner was a cor 

2 P. C.139. 2 Thief. &c. or where in an Appeal of Robbery a Reſtirurion of f. 

Hob. 269. Goods ſtolen had been awarded d to the Appellant, which Judgment 

Fitz. Coro. they would not ſuffer to be contradicted by a Purgation. And both in 

$7 + of ſuch a Caſe, and alſo 4 fortiorj where a Clerk is admitted to his Clergy 

Law, 464 after an Attainder, whether by an expreſs Judgment or by Outlaurp, 


wy 1 139. c. or even after a Confeſſion ©, though he were not ſpecially delivered 
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109, 247. "T0 have been liable ro an Eſcape, if he had admitted him to his Purgy, 
left # 2 tions becauſe it could not but contradict a Judgment, or the Party's oy 
8. P. C 138. Confeſſion, which is the higheſt Conviction. Neither was any Purgy 
—— "OR when it was intended to be made. 

agrecd, Thors Sect. 121, As to the eighth general Point of this Chapter, iz. 


his Pargetion At this Day, and how far it ſhall be for his Benefit: It is enaccd h/ 
wviftion by Ver- 


adit: 5 2 
Fitz. Coro. the Brawn of the Left Thumb, in open Court, before he ſhall be delivered in ii 


Ly Ordinary. And it is ſaid by © Hale, That by 3 H. 7. 1. A Clerk con- te con 
Abridgediice. victed of Manſlaughter ſhall be committed, or bailed ar Diſcretion 


Up 
Sea 
Pream 
8 Eli: 
conve 
the B 
withi 
much 


14%. till the Year be paſſed. But the contrary hath been f adjudged; 


NOS Caſe it directs that they ſhall be committed or bailed, till the 
AbridgedFitz. Year and Day be paſſed, that they may be forthcoming, in order to an- 


Coro. 16. ſwer to an Appeal, if brought within that Time. But it admits the Clet- 


Aridge Bro. and therefore cannot be thought to have intended to make Proviſion in 
Coro. 158. any Caſe for the Parties being forthcoming to anſwer an Appeal after 


1 : Clergy hath been allowed him, which makes it ineffectual. Bur it 1s word 
pl. 5- certain that any Perſon who hath his Clergy may be committed for any reaſo! 


eyer 
nefit 


Dilch 
not c 


9 Seck. 122. It is recired by 8 Eliz. 4. Par. 3. T hat divers Perſons has 


Sridges Bro- oft-times committed ſundry deteſtable Felonies, for the which Clerg) i nu 4. 
ee  lowable, and afterwards had fled to Places remote where they were no, known, | 


. and committed ſome other Felony within the Benefit of the Clergy, and being ar Se 
2 Hob. aigned for the ſame had had their Clergy allowed them, and thereu;on Leen com tvery 
89. mitted to the Cuſtodyof the Ordinary, the former Offence being hen not bur, a 
Fitz. Coro. and ſo by that Means could wot after be impeached for the ſame, to the great e. and. 
On ITO. courazing of Offenders, uſing ſuch Pracłices of Fore-knowledge and ſet Purpiſe, * 
18 Afrpl 13 for their Diſcharge of the ſame. : 8 As 
e e Sect. 123. For reformation whereof it is enacted, That ever) Perſon or ber. 05 
3 | ſons, who ſhall hereafter upon his or their Arr aignment for any Felony, be aamitie = 
W 2 1. 10 ihe Heel T4 his Clergy, and delivered to the Ordinary for the ſame, and [04 = 
. I5. Set. make his due Purgation for the (ame Off:nce or Offences, whereupon ne 745 U 
2 Finch, 454. mitted to his Clergy, and esl ſame mn, to A Clergy, late E 
> P. E 138. committed any other ſuch Offence, whereupon Cl, tet allowable, av no bee = 
Firz. Coro. ing ther cof inaitted and acquitted, convicted wo iti of Paranms [08 he f 
152, and may be indicked or appealed for the ſame, mm. 4 4 
>» dogg ordered and uſed in all Things according to n;; r | on 
ce. 25. in ſuch like Manner and Form, as tho no. : we 


Law, Cuſtom, or Uſage to the contrary :e 


I 


Chap. 33. Of Clergy. IN . 363 


Sect. 124 And for the avoiding of ſundry Perjuries and other Abuſes, 


in and about the Purgation of Clerks Convict, delivered to the Ordinaries, it is 
mated by 18 Eliz. 7. That every Perſon, who Hall be admitted to his Clergy, 


al not thereupon be delivered to the Ordinary, bat after ſuch Clergy allowed, 


ind burning in the Hand, according to the 2 Statute in that behalf provided, 4 H. . 13. 


l forthwith be enlarged and delivered out of Priſon by the Tuſtices before whom Hr. which ſar, 

M1 = ſhall be granted, that Cauſe net 1 Ha V . 
Sed. 125. But it is provided, Par. 3. That the Juſtices before whom any 

ih Allewance of Clergy ſhall be had, ſhall and may for the further Correction of 

uh Perſons to whom Clergy hall be allowed, detain and keep them in Priſon for 

wh convenient b Time, as the ſame Fuſtices in their Diſcretions ſhall think con- aBulſt. 137. 

wenient, ſo as the ſame do not exceed one Tear s Impriſonment, | 

deck. 126. Andirt is farther provided, Par. 5. That all Perſons admit- 


ted u their Clergy, ſhall notwithſtanding ſuch Admiſſion, be put to anſwer to all 
aller Felonies whereof they ſhall be indicted or appealed, and not being thereof be- 


me acquitted, convicked, attainted or pardoned, and ſhall in ſuch Manner and 
form be arraigned, tried, adjudged, and ſuffer ſuch Execution for the ſame, as 
thy ſhould have done, if, as Clerks Convi@, they had been delivered to the Or- 
nah, and there had made their Purgations; any thing in this Act contained to 
the contrary notwithſtanding.” | 


Upon theſe Statutes the following Points ſcem moſt remarkable, 


Seck. 127. Firſt, Inaſmuch as it plainly appears, not only from the 
Preamble, but alſo from the expreſs Words of the above ·recited Clauſe of 


8 Liz, 4. That it had nothing elſe in View but only to prevent the In- 


convenience that Offenders ſhould be diſcharged of Crimes not within 
the Benefit of the Clergy, by being admitted to their Clergy for Crimes 
vithin the Benefit of it, as they were © before this Statute ; and inaſ- . 
much as the above · recited Proviſo of 18 Eli. 7. tho it be more largely . 
worded than 8 Elis. 4. hath a plain Relation to it, and therefore may 
teaſonably receive the ſame Conſtruction; it ſeems to have been agreed d H. p. C13, 
er ſince theſe Statutes, That a Conviction for a Felony within the Be- 24 _ 
tee of the Clergy, and an Allowance of Clergy thereon, is as much a Key * 
Diſcharge of all precedent Felonies within the Benefit of the Clergy (tho 
not of any others) as it was before theſe Statutes. LG 
Keck. 128 Secondly, Inaſmuch as the Statute of 18 Fliz.7. is expreſs, That 
wry Perſon admitted to his Clergy, ſhall not be delivered to the Ordinary, but 
fen ſuch Clergy allowed, and burning in the Hand, ſhall forthwith be enlarged 
nd delivered out of Priſon, &c. with a Proviſo nevertheleſs, that for further 
(median he may be kept in Priſon, & and alſo with a farther Proviſo, that 
it ſhall. anſwer to all former Felonies, in the ſame Manner as if he had made his | 
zation. It ſeems to be the more prevailing Opinion, © That a Clerk © Vide Rely, 
Cam ict being admitted to his Clergy, may either be taken to have a 37: 19? 
Kind of a Statute- pardon, or elſe to be in the ſame Caſe as if he had 
made his Purgation at the Common Law. And both of theſe Con- 
tudtions ſeem reaſonable. For as to the firſt it may be ſaid, That the 
—_ by ordaining that the Party ſhall be forthwith cnlarged and de- 
ered out of Priſon, under certain Froviſoes, ſeems plainly to imply that 
e (hall be liable to no other Puniſhment, and conſequently in Effect par- 
"ns him. And as to the ſecond it may be ſaid, I hat rhe Statute ſeems 
Wl to intend to take away the Practiſe of making Purgation, which 


been ſo much abuſed, but not the Benefit accruing to the Subject by 
| — 


ph. 107. : 


364 C Clergy. Book Il. 

9 it, but rather to make it more univerſal, by giving the ſame Advantage 
all by a direct and expreſs Law, attended with no Inconvenience Kin 

before ſome only gained by an uſurped Practice, very frequently abuſes 
Sg 119. and highly derogatory from the Honour of the Common Law, But: 9 
bar Edward Coke is of Opinion, That it ſhall enure by way of Purgation in 
Reſpect of ſuch Perions only who might be admitted to make their Pye. 

gation before the Statute, and in Reſpect of others by way of Pardon 
* b Hob. 292, And b Hobart argues, That becauſe many Offenders before the Statut 
293. might have their Clergy, who yet could not be diſcharged by making 
their Purgation; and the Statute intends that all in general who are 4. 
mitted to their Clergy ſhall be diſcharged, &c. And alſo becauſe xl 
Purgations diſcredited a Trial at Law, therefore it is not reaſonable to i. 
tend that the Statute meant that ſuch a Diſcharge ſhould enure by way of 
a Purgation, but only by way of a Statute- pardon. But to this it ſeems 1 
_ reaſonable Anſwer, That it doth by no Means follow, that becauſe the 

Statute intended that ſuch Diſcharge ſhould extend to Perſons who could 
not have the Benefit of a Purgation, therefore it did not intend that it 
ſhould have the Effect of a Purgation ; nelther doth. it ſeem to follow, 
That becauſe a Purgation diſcredited the Acts of a Jury, therefore ſuch 
a Diſcharge, if it have to ſome purpoſes the ſame Effect as a Purgation, 

muſt diſcredit them likewiſe. oo ” 

Sec. 129. Thirdly, Taking the Statute to enure either by way of 
Statute - pardon, or Purgation, it ſeems that it reſtores © the Party to his 
 aKely.z7, Credit, and conſequently enables d him to be a good Witneſs; whichit 
Raym. 369, hath been queſtioned whether a Pardon by the King can do, as ſhall be ſe 
. 27 ; forth more at large in the Chapter of Pardon. Alſo it ſeems agreed, That it 
222. gives him a Capacity to purchaſe © Goods, and to retain the f Profits of 
State Trials, his Land, but gives him no Right to be reſtored to thoſe which he had 

boner . 55 at the Time of the Conviclion, which being veſted in the King by the 
10 386. Forfeiture upon the Conviction, 8 ſhall not be deveſted either by a ® Pat- 
1 don or i Purgation. For it is certain that a Pardon never avoids * any 
5 Co. 1:0, precedent legal Act, as ſhall be more fully ſhewn in the Chapter of Par 
Hob. 293. den. Neither would the Common Law endure that Purgation, which 
uy e was introduced by a Connivance, or rather tolerated than allowed, ſhould 
393- Ao far control its Proceedings. 

138 34 Sed. 130. Fourthly, Whether the Statute enure as a Pardon or Purgt- 
5 Co. 116, b. tion, it! ſeems to take from the Spiritual Court the Power of depriving the 
II. P. C. 241. Party for the Crime for which he has had his Clergy. For if it ente 
Co.Lit.391.2- ag a Pardon, ſurely it cannot be doubted but that it frees the Party ſtom 
bu all fubſequent Puniſl d conſequently from a Deprivation. A1 
pl. 10. all ſubſequent Puniſhment, and conſequently from a Deprivation 

Fitz. Coro. if it enure as a Purgation, which is admitted m to have been 4 89 
22 365,356, Bar to a Deprivation before the Statute, why ſhould it not have the fe 
Fitz. Forfeit. Effet as a Purgation had formerly, in this as well as in other Relpecas. 
| 3 Yet n Watſon, in his Clergyman s Lam, nolds an Opinion on che Aurnon'y © 
s H. 4.2. b. © Croke's Second Report, that a Clergyman may be deprived for Manſlaugi” 


Plow. Com- ter after he has had his Clergy, not oblerving, as 1 ſuppoſe, that what 1 


262. b. 


g. P. C. 185, 

20E 4.5 pl. 3. 
Bo. Coro. | 75 Ging is fore 
166 But it is holden 40 E. 3. 42. pl. 23. Abridged Fitz, Coro. 91. and Bro. Forfeit. 5. That not 175 Co 


feited unleſs there be an Attaind:r, Alſo tis ſaia, that the Profits of Lands are not forfeited, 20 E. 4. 5-P! 3. br yes 
166. Þ x Sound. 362. 1Lev.8. 120. i Vide ſupra Sec. 110. Fitz. Coro. 356. inch. 464 Les. 
Fitz. Coro. 365. Bro, Forfeit. 113. F. N. B. 66. Lett. A. Bro. Clergy, 28. 1 Saund _ Elin 
8.120, Hob. 292, 293. 2 Roll. Ah. 305. pl. 3. * Cro. Jac, 431. * Ch. 6. fol, 35, 36. 1 the Hi 


1 


5 _ . VU; ook I 
; And if any ſuch Offend return into Great Britain er Jreland 7 
of: his Term, he ſhall be lial le jo be puniſhed as. guy Perſon attainted of Fries 
Without the Bensfit of Clergy, &c. Provided, That the King may rn 
diſpenſe with any ſuch Tranſportation, and allow of the Return of ſuch Off n 4 
Paying his Owner at the Time, ſuch Sum 45 ſhall be' adjudged . reafyn,i!, 1 
any two Juſtices of the Peace where (nch Oirner dwdls ; and who; ay fac 
Offenders ſhall be tranſported, and ſhall, have ſerved their. Terms, ſuch Seri Bat 
have the Effect of a Pardon, as for the Crimes for which they were tranſported, &c 
Sec. 136 And it is Farther enacted, That every ſuch. Perſon to 1 
any ſuch Court ſhall order any ſuch Offenders to be transferred or conveyed, ſul 
before ſuch Offenders ſhall be delivered to them, contract with ſuch Perſon an full 
be appointed by ſuch Court, and ſhall give ſufficient Security to the Satisfattion of 
uch Court, for the tranſporting ſuch Offenders to ſome Plantation in America, i 
be ordered by ſuch Court, and the procuring an authentick Certificate from the 
Governour or Chief. Cuſtom- Houſe Officer of the Plare, of the Landing of frch Of 
| fenders, & c. and their not returning by the wilful Default of ſuch Contrafy, 
Sed. 137. And it is farther enacted by 6 Geo. 23. That the Cunt 
| may nominate two or more Juſtices of the Peace for the Place un: ſuch 
Offenders ſhall be convicted, who ſhall have Power to contrad with an Per- 
Jon or Perſons for the Performance of the Tranſportation of ſuch Offenders; 
and to order ſuch and the like Security as the ſaid former AG din u it 
taken by Order of Court, and to cauſe ſach Felons to be delivered to ſuch Cn. 
irattors; which ſaid Contracts aud Security ſhall be certified by the ſaid Juſt 
to the next Court held with the like Authority, to be filed, cc. 
Sac. 138. And it is farther enacted, That all Charges in ur about ſuch 
| Contracts, &. ſhall be born by each County, &c. for which the Curt was held, 
| | | and that the reſpective Treaſurers ſhall pay the ſame. And that all Stmities 
for Tranſportation ſhall be by Bond in the Name of the Clerks of the Prace, &c. 


Cha 


for: ths Dn 


reaſonal⸗ bi 


and the Money recovered ſhall be to the v of- the reſpeFive Counties, & c. 6 
Jeck. 139, And it is farther enacted, That the Perſons ſo contracting. Apt 
&c. may carry ſuch Offenders towards the Sea Port, &c. and that if any Pom bon 
Jhall reſcue ſuch Offenders, or aid them in making their Eſcape, &c. they ſhall le 5 
deemed guilty of Felony, without Clergy. And Is if any Felon ordered ſ Tru the 
Jportation ſhall be afterwards at large within any Part of Great Britain, with 95 
ſome lawful Cauſe, before the Expiration of his Term, and be lawfully convitt theres, bated 
he ſhall ſuffer Death without Clergy, And may be tried before Juſtices / Aſi vill 
Oyer and Terminer, or Gaol-Delivery, for the County where he ſhall be 4 Nam 
prehended, &c. or from whence he was ordered to be tran ſported, &c. and that the le 
Clerk ef Aſſſe, and Clerk of the Peace, where ſuch Orders of Tranſportation ſl led fe 
be made, ſhall on Requeſt of the Proſecutor, &c. certify briefly 4 ho 1 K. 
containing the Tenor of every Indictment, Conviction and Order of True. iy 
tion to the Fuſtices of Aſiſe, & c. which ſhall be a ſwficient Proof of ſab Cui. Keil 
vickion and Order of Tranſportation. 1; — 

| | | udp 
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N Pleas in Abatement. 


A. D now I come to Pleas in Abatement, which having already con- 


ſidered ſo far as they particularly relate to Appeals, Indictments, 


2nd Informations, in the ſeveral Chapters concerning them, and ſhewn 
in Chap. 23. from Section 101. to Seti 126. what Pleas are god in A- 
baement of an Appeal; and in Sections 126, and 135, That an Appel- 
ke may plead as many of them as he pleaſes, unleſs they de re ugnant 
toons another, and afterwards take the General Iſſue ;/ and in hap. 28. 
SW. 14, That the fame Matters may be pleaded to an Appeal on an At- 
fignment thereon at the Suit of the King, as on an 1 iment at 
the doit of the Party, and in the ſame Chapter, Seckiom, 70, 71, 72, 
73. what Miſnoſmers, c. may be pleaded in Abatement bf an Indict- 
s 


rraignment ar 


ment; and in Chap. 26. Seckians, 63, 64, 65. what Pleas are gbod in 
Abatement of an Information; and having conſidered Demurrers in A- 


| batement, Chap. 3 1. Seck. 5, 6, 7. 1 mall in this Place take Notice on- 


ly of the following Particulars ; 


$8. „ Firf, That it hath been holden ® that it is ho good Plena .. 
in Abatement of an Indictment, as it is of an Appeal b, or Informa- 22 Cn = 
197, © that there is another Indictment againſt the Defendant for the Ch.23. Sett. 
lame Offence. But in ſuch -* Caſe the Coùrt in Diſcretion will quaſh 7 .; Sed 
te firſt Indictment if any Fault can be found in it. FFC 
$7, 2. Secondly, That where an Indictment of a Capital Crime is a- Cro- Car. 


bited for a Miſnoſmer of the Defendant s 4 Chriſtian Name, the Court ;5;. 199. 


vill not diſmiſs him, but cauſe him to be indicted te novo © by his true * Vide Ch. 


Van, and arraign him again on ſuch new Indi&tmerit. For I take it to be 2. . 70, 
led f at chis Day, That regularly a Defendant ſhall not be diſmiſ- . 5. C243. 
for an Inſufficiency in an Indictment or Appeal for a capital Crime. Cr. Ca. 371, 
Kc. 3. Thirdly, That a Defendant appearing Gratis, and by Attor- Vid Ch. 2; 
" to an Information, may 8g plead a Miſnolmer in Abatement, as Seck. 4, 131. 
Weil as i as Boe 7 | _ nn 
as if he had appeared in proper Perſon ; for if he be not the oak * 
on intended, the Attorney General may reject the Plea, and ſign Cont: 11 H. 
| sment on a nihil dicit; but if he accept the Plea, he thereby admirs + $6067; 
* — pleads it to be the Perſon concerned to make a Defence, and * * 
0 Gore ſhall not afterwards ſay that it doth not appear but that che Coro. 88. 
4 might be put in by a Stranger. | de Mikel. 


23, 
See the Boks 


cited Ch. 23. : 


Seck. 11. Lett.a, 5 Adjudged Trin. 4 Gro. ntween the King and Weſtby- 
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CHAP. XXXV. 
Of the Plea of Autrefoits acquit. 


x. In Bar. or 
2, The General Iſſue. 
As to Pleas in Bar, having ſhewa already, Chap. 2 3. Seck. 123. wha 
Pleas of this Kind to an Appeal are good, which ſhew that the 
Plaintiff bac never an Right to bring it; and in Sections 119, 130, 
131. where a Retraxit, Nonſuit, Diſcontinuance, or Abatement, of ons 
Appeal may be pleaded in Bar of another; and in Section 131. where 
| the bringing of an Appeal againſt one Perſon will be a Bar to a ſubſe 
3 one againlt another Perfon not named in the Firſt; and in 
Section 133. Where a Releaſe will bar an Appeal; and in Sd 134 
where an Appellant may be. barred as to one Appellee, and continue his 
Suit againſt the reſt; and in Section 135. what Pleas of this Kind are 
conſiſtent with the General Iſſue, and in Ch. 26. Se. 64, 65, what is 8 
; good Plea in Bar tq an Information, I ſhall in this Place only conſider, 


1 The plea of Autrefoits acquit. | 
2. The Plea, of Autrefoits attaint or convide. 


3. The Plea of a Pardon. 


8 px Set, 1. And firſt of the Plea of Autrefoits arquit, which is grounded 
F. C. 10%. bn this Maxim, That a Man ſhall not be brought into Danger of 
= 2 „ his Life for one and the ſame Offence, more than once. From whence 


45-2 47.2, it is generally taken, by all the Books, ö as an undoubted Conle 
el quence, that where a Man is once found Not guilty on an [ndidment 
kur. 4; 3. Or Appeal free e from Error, and 4 well commenced before any? Court 
Pro. e, Which, hath Juriſdiction of che Cauſe, he may by the Coon 
9.12.89 Law in, all f Caſes whatſoever plead ſuch. Acquittal in Bar of any lt 
Cromp. juſt. ſequent, Indictment or Appeal for the ſame Crime. But for the mote 
WH diſtin. underſtanding hereof I ſhall particularly conſider, 


thorities ci- 


5 1. How fac he who pleads this Plea muſt be ready to produce 
2 He the Record of his former Acquittal. GER 1 
andy F „ 2. Where a Variance between the Recotd of the formel f 
Fd quittal and the Indictment or Appeal to which it is pleaded, 9 © 
© Vide infra helped. —— — | | 
4 Vide infra 3. How far other Diſcharges of a formet Proſecution have tbe 
eVide ws ſame Effet as an Acquittal by Verdict. 

ECT. 10 


a . . 5 
fag E. 3. 44. Pl, 16. Abridged Fitz. Coro. 136. 41 Aſſ. 9. Abridged Fitz, Coro. 220. Bro. Cora 128 
4 9 + Vide infra, $6. 14, 15. 47 E. 3. 16. pl. 27. Abridged Fitz. Coro, 104. Bro. Appeal, 14 


; | --,..4 Br 


4 
a. > 


112. pl. 


1. {I Chap. 35. Of the Plea of Autrefoits acquit. 369 
4, How far it is neceſſary that the Indictment or Appeal in te 

Record of Acquittal be free from Error, and well commenced. _ 

. Whether an Acquittal in any Court which has a juriſdiction be 

ſufficient for this Purpoſe. N 1 e as 
6, How far an Acquittal of a Perſon as Principal will bar a ſub- + 

| ſequent Proſecution againſt him as Acceſſary, &. e converſo, how far a 
an Acquittal of a Man as Acceſſary will bar a Proſecution againſt him 

as Principal. | Rn 

J. How far the Law is altered in theſe Reſpects as to an Indictment 

of Death, by 3 H. 7. 1. * 

we 1 . : . 8. Choy. 
gad. 2. As to the firſt Particular, iz. How far he who pleads: this Let A. 

Plea mult be ready to produce the Record of his former Acquittal, | n 

take it to be agreed, That ſuch. Plea being a Plea in b Bar, ad Fits. men. 

the Record not in the Cuſtody of, nor the Property of him that pleads 75 de faitt 


> 


i, there is no need to plead with a profert ſu5 ped: fili; bur Vide Rift 
the Defendant ſhall have a © Day given him to bring it Sg And Entr. 385. pl 


ut there is in Brook a Note of a, d Cale in the Time of Edr. 3. wherein a . en. 
be . 2 ww 1 ene Feast the Defendant ſhewed * . 
Jo, oth the Reeord When he pleaded it; and the Book gives this La. 

ne That the: Record ought to Kt. before the Court by Writ. 7 n Revlon, — ” Ow 
ere Keck. 3. As to the ſecond Particular, viz. Where a © Variance between Co. Lit. 
le tte Record of the former Acquittal, and the Indictment or Appeal to Fus Colo 
in Which it is pleaded may be helped: I take it to by, clear, That if the 81 21 
4 Naure of the Crime be in t Subſtance the ſame, a Variance may gene- Bro. Coro. 
his nlly-be helped by proper 8 Averments. And therefore if a Man be z, 26 Aſſ pl. 
ate mmed in the fieſt Record Yeoman, and in the ſecond Gentleman, yet jt 155 
as clear, that he may make good che Variance, with an Averment that Gusbeaitz. 


Coro. 1 89. 


be only was meant under each Addition. Allo if a Man be acquitted of 11 H. 4. 41. 
[48 Indiment of Murder or Robbery cujuſadm i igneli, and afterwards ar- bl 4, „„ 
nigned on an Indictment for the fame Fact, deſcribing the Perſon: killed Mot 0 
«robbed by his proper Name; yet it hath been holden, æ That he may ite 18s. 
ſped the Acquittal in Bar, averring that both the Indictments are for 50 Coro. 29. 


the very ſame Felony. Alſo if the Perſon killed be deſcribed by his pro- Re 6 


” pr Name and Surname in the firſt Indictment, and by the ſame Chri- 41/466 Bro. 
* lian, but by a diflerent Surname in the ſecond, yet it hath been! ad- — wegh 


Judged, That he may plead an Acquittal on the firſt in Bar of the ſecond * Vide zKeb, 
nditment, averring that the Perſon ſo differently named was one and 707 51.71. 
tte ſame Perſon. But it ſeems m adyiſcable in ſuch Caſe to add a farther z l. 2 
herment, That the Perſon killed was known as well by che Name in Cp. 168. 


1 we firſt, as by that in the ſecond Indictment; for if he were never known W 700 
5 the Name in the firt Indictment, I much queſtion whether the De- H. P. C +46. 


adant cou d be found guilty upon it; and if he cou d nor, ic ſeems plain hoy Ret 
we his Life having never been in danger by it, the Acquittal upon it ' Vide pn, 
cannot be any Bar to a ſubſequent Indictment. But if there be no Ch. 25. 873. 


' o * k 
v er Variance between the firſt and ſecond Indictment but only as to Keile. 5. b. 
3; Times when Cri f d | HOT | Dy. 285. pl. 
ke. PR when the Crime is alledged to have been committed, or as 5 e 
* Þ Places being both in the ſame County, there is no doubt but ds Pick. 
Y | | | *-- Bord: 59; 


| — e | 126 Aſſ pl. 
an hay Bro. Coro. 98. Fitz. Coro. 189. Crompt. Juſt. 112. pl. 12. S. P. C, tog. Letter C. 
368, pf 4.41. pl. 6. Abridged Fitz. Monſtrans de faits, 128. Bro Variance 31. Coro. 29. 1 Roll. Rep. 
* 4 ® Vide H.P. C. 246. S. P. C,r05. Lett. C. Crompt. Juſt. 112. pl. 12. u Vide ſupra, SeQ-z. 
S.P.C T 8. 9,10. Dy. 285. pl. 38. H. P. C. 246. Vide 22 Aff. pl. 55. Abridged Fitz, Coro. 179- 
lutz 123 v5. Lett. C. 11 i. 4. 41. pl. 6. Abridged Bro. Coro. 29. Variance 31. Fitz. Monſtrans de 
25 E; 44 pl. 16. Abridged Fitz. Coro. 136. 3 Af. pl. 15. Abridged Fitz, Coro. 166. Crompt Juſt, 
H. F. C. 246. S. P. C. 105. Lett. C. 106, Lett. A 
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that regularly it may be help'd by an Averment, that the Felonv; 
both is 98 and the ry becauſe neither theTime nor Place tid ale 
- = dictment, Oc. ate material upon Evidence, ſo that the Defendant be 

Selk 293. proved guilty at any other * Time before the Indictment, or at any other 
See chechop. Place b within the County. And it is holden by e Sraundforde, Thar an 
2 of Evi-o Acquittal of Murder in one County may be pleaded in Bar of a ſubſequent 
 H.P.C.264. Indictment in another County for the ſame Murder. But this feen 
queſtionable, becauſe all Indictments are local; and therefore if the firl 


Ch 


barre 
which 
this 
Proſe 
forme 
therei 
anoth 
ltond 


Mpc '05- were laid in an improper County, the Defendant could not be found Set 
See Crompt. guilty upon it, and conſequently was in no danger of his Life, and there. ide l 
Juſt. 112. pl. fore d cannot plead an Acquitral upon it in Bar of a ſubſequent lndit: brovg 
7 Vide geg. ment in the proper County: But if the firſt” IndiQtment were in the pro. ceny: 
1,8, 9, 10. per County, the ſecond cannot but be in an improper one, and conſe That 
qauently the Defendant not being liable co be found guilty upon it, c. fuperi 
not be ſaid to he reduced by it to the Inconvenience of being twice e der, 

85 brought into danger of his Life for one and the ſame Offence, the 2. Offen 

* Supra, ſed. VOiding of which Inconvenience © ſeems the Chief Inducement for which of or 
1, 8, 9, to. the Law allows the Plea of Autrefoits acquit. | [Subſt 
Sef?. 4 Bur if a Man ſteal Goods in one County, and then carry AM that « 
them into another, in which Caſe it is certain f that he may he indi and f 

cd and found guilty in either, it ſeems very reaſonable, that an Acquit ſteali 

* Supra Ch. tal in the one County for ſuch ſtealing may 8 be pleaded in Bar of a (ub he c 
23. SeQ. 47. ſequent Proſecution for the ſame ſtealing in another County, becauſe the of B 
—_— * Defendant may be altogether as well convicted in the one County, 28 it ment 
Ch. 33. Sed. the other; and therefore if he could not bar the ſecond Proſecution by = 
- 9: Ao e. the Acquittal on the firſt, his Life would be twice in danger from that [ofa 
Fitz. Cdroꝰ which is in Truth but one and the ſame Offence, and only conſidered as Havi 
2 20; Bot this a new one by a meer Fiction or Conſtruction of Law, which ſhall hard. of 01 
2 ly h take Place againſt a Maxim made in favour of Life, And 2s to the not 
108.:Lere. C. i ObjeRion, Thar the Jurors of the one County can take no Manner off lad 
326 Lett. A. Conuſance of what is done. in the other, and conſequently cannot try ſon, 
— Rn whether the Felony whereof the Party is indicted in the ſecond County 6d ir 
.112-ptrg, be the very ſame with that of which he was acquitted in the firſt, it may dict 
tel — be anſwered, That it appears from the old Books, that ancient! teh bers 
* ren N ſatisfied themſelves of the Truth of an Averment that the Verc 
Fitz. Coro. Offences in both Indiftments were the ſame, by k Witneſſes, or by at het 
EE 5 Inqueſt of Office, without putting it to a Trial by Jury, upon an iſſue ; ar 
Ch. 8. S:&, Joined, on the Denial thereof by the Proſecutor, which ſeems ® to hare 4 
13 3 been of later Years the uſual Method. But granting that it is 0 be been 
3 Ch. 29. tried by ſuch Jury, I do not ſee how it follows, That becauſe they can of B 
Se&.35. not convict a Defendant upon Evidence of a Fact done out of heir 09 may 
„. 7. 5 pl. County, therefore they cannot collaterally inquire whether an Oience St 
Fitz. Coro. laid in their own County be in Subſtance the ſame with that done in a 415 
6 4g 5 ther, ſince it cannot be denied but that in abundance of Ca(cs a jut __ 
* pl. of one County may receive Evidence of Facts done in another. * erbe 
| 4ridgedFir, Which may be added, That in the Tear-Book of 4 H. 7. f. fl. 1. WM me 
pore. '89. . the ® Chief Authority for the contrary Opinion, it is admitted that an 0 5 
41 Aff. * g Acquittal on an Appeal of Larceny in the one County, may be a 1. le 
HriegedFitz. in Bar of a ſubſequent Appeal in the other; becauſe ſuch an Appen 2 = 
1. AF pl. 1g. titles the Plaintiff to a Reſtitution of the Goods, whercof being on Fe : 
gt = Sos LED | 1 
See the ſixth Section. m9 H. J. 19. pl. 14. Abridged Bro, Appeal, 89. * Vide Bro. Coro, 139 ot 15 Cong 


Fitz. Coro. 62. S. P. C. 106. H. P. C. 246. 


hat- 


4 


— 


* 
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barted he is barred for ever. But granting this to be a good Reaſon, | 
which yet it ſeems difficult to make our, the very fame may be ſaid at 
this Day as to an Indictment, which ſince 21 H. 8. 11. intitles the Vive fop, 
proſecutor to a Reſtitution alſo. Beſides, taking the Law as it ſtood ( 23: Sec 
formerly, why may not a Jury of one County try whether a Felony 58. 55. 
therein indicted, be the ſame whereon the Patty was before acquitted in 
another County, in the Caſe of a ſecond Indictment, as well as of a {c- 
ltond Appeal? 7 . 

$2. 5. It ſeems à that it is no Plea to an Appeal of Larceny, Thar, ric. 7. 
the Defendatit hath been found Not guilty in an Action of Treſpaſs. | 3 
brought againſt him by the ſame Plaintiff for the {ame Goods; for Lar- He. Appeal. 
cenyand Treſpaſs are entirely different: Alſo it ſeems a general b Rule, Vide infis 
That a Bar in an Action of an inferior Nature, will not bar another of a Ch. 36. Sect. 
ſuperior. Yet it ſeems, © That an Acquittal in an Indictment of Mur- bei 9 20 
er, will be a good Bar of an Indictment of Petit Treaſon, becauſe both . 

Offences are in Subſtance the ſame. But it is clear that an Acquittal; Nie. 3 “, 
of one Felony is d no manner of Bar to a Proſecution for another in J Taft 213. 
Subſtance different, whether committed before or at the ſame Time with l P. C. 246. 
that of which he is acquitted; and therefore if a Man commit a Burglary, AG Lag 
1nd ſteal the Goods of A. and B. and be indicted for the Burglary, and H. F C 244. 


ſealing the Goods of 4. and acquitted ; it hath been adjudged, © that 5 
he cannot plead ſuch Acquittal to an Indictment for ſtealing the Goods Fi ny 
of B. But it ſeems agreed, That he may plead it to a ſecond Indict- f Ch, 23. Sec. 
ment fot the Burglary. | 15 yo” 
| Sf. 6. As to the third Particular, viz. How far other Diſcharges e 
of a legal Proſecution have the ſame Effect as an Acquittal by Verdict: 4ricgedFirz. 
Having ſhewn already in thef Chapter of Appeals, how far the Diſcharge l . 
of one Appeal will bar another, I ſhall only add in this Place, That ro. Coro. 29. 
notwithſtanding the 8 Allowance of a Pardon, or any other Bar of one Henne 33- 
ladictment, ſeems to be pleadable in Bar of anothet; and by the like Rea- Vide g. P.. 
ſon, whatever hath been allowed a good Bar of one Appeal may be plead- 195. Lett. B. 
ed in Bar of another : Yet it ſeems that no other Diſcharge of an In- 
| liftment will bar an Appeal, and no other Diſcharge of an Appeal will 
bar an Indictment, but only an h Acquittal by Battel, or an Acquittal by 5 ih n: 
Verdi on the general Iſſue, finding the Defendant's i Innocence; af this. 
where it finds him Not guilty on ſuch an Iſſue, on an Indictmet or Appeal , , C 
of any Felony whatſoever ; or where it finds f him guilty of Homicide 17 inſt 213. 
| dfendendo, or per infortunium, on an Indictment of Murder. But it hath Crompt Jul. 
been adjudged, k That where a Demurrer by an Appellant to a Tender c gt 
of Battel, or to a Plea, hath been adjudged againſt him, yet the Appellec ty: 123 pl. 
may be afterwards arraigned at the Suit of the King. pl. 13. 
Seck. 7. It it ſaid by Sir Matthew Hale in the Chapter of Autrefoits N 
«vt, That an Acquittal by Battle in an Appeal is no Bar of an Indict. H 0 of 
| an Bur I find no other Authority to this Point but a Note in F- . 
ole ® of a Caſe to this Purpoſe in the Time of King Edward the Se- " Firz. Coro. 
78 To which it may be anſwered, That this Matter is only ſpoken 375 
a . and not adjudged. And that Staundforde in the ſame Place n 8. p. c. 
0 = he cites it, makes a Quere whether it be Law ot not, And it is 106. Lett. D. 
E y holden by Bracton, That an Appellee who vanquiſhes the Ap- „Lib 3. cp 
4 ant in Battel, ſhall go quit not only from all other Appeals, but al. 19.$:&.8. 
F, rom the Suit of the King ; becauſe by this be clears his Innocence againſt 
05 fy the ſame manner as if he had put himſelf upon his Country and his 
try had acquitted bim. Alſo it is admitted by Sir Matthew Hale in the 
: 5 e Chapter 


* 
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II. P. C. a Chapter of Indictmenis, That if an Approver be vanquiſhed in Battel 


200. 


Vide ſupra, joined on his Appeal, he ſhall be hanged, and the Appellee diſcharged 


ch. 25. Sc&. without being arraigned at the Suit of the King. Alſo it hath ber, 
10. Lett. t. | 1 


> adjudged, That upon ſuch a Vanquiſnment the Appellee is intir! 
* * 3+ his Damages againſt the Appellant, as being leg itimo modo — 


S. F. G 148. which ſeems © neceſſarily to imply that he is finally acquitted as 
pic, Coro againſt the King as againſt the Party. , "" 


98. Seck. 8. As to the fourth Particular, vis. How far it is neceſſary thy 
* * the Indictment or Appeal in the Record of Acquittal be free from En 
Supra ch. 23. and well commenced : I take. it to be ſettled d at this e Day, Tha 


So. 2. where - ever the Indictment, or Appeal, whereon a Man is acquitted, is 
. - * 9s . 21 — 5 Ts . 
N {o far erroneous (either for want of Subſtance in ſetting out the Crime, 


Sett. 140. Or of Authority in the f Judge before whom it was taken, ) that no good 
* 4 Go. 45-2. Judgment could have been given upon it againſt the Defendant, the ac. 
I F. c. 24% quittal can be no Bar of a ſubſequent Indictment or Appeal, becauſe in 
245. Judgment of Law the Defendant was never in danger of his Life from the | 
Ln +14 firſt; for the Law will preſume prima facie that the Judges would not 
444. have given a Judgment, which would have been liable to have been reverſe 
Supra ch 23. ed. But if there be no Error in the Indictment or Appeal, but 8 only in 


Coon Ju. the Proceſs, it ſeems agreed, That the Acquittal will be a good Bar of 


112. pl 14, a ſubſequent Proſecution, notwithſtanding ſuch Error; the beſt Reaſon 
1 Fs 2 whereof ſeems to be this, That ſuch Error is h ſalved by the Ap- 
| . 0 pearance. | 8 5 55 Fa | | PR | 
514217 Seck. 9. It ſeems agreed, i That an Acquittal on an Appeal brought 
2 Bro. by one who had no Right to bring it, as by any other Woman & ex- 
Cb. 3 5 P eept the Wife of the Deceaſed, or by any other Man ! except the next 


Fire, Coro. Heir, is no more a Bar to an Appeal by another Appellant, or to an In- 


* Bi Staung. dictment, then an Acquitral on an inſufficient Appeal or Indictment 
forde ſiews to would have been. 


or 7 Opinion, Seck. 10. As to the fifth Particular, vis. Whether an Acquittal in 


quital on ax Any Court which has a Juriſdiction be ſufficient for this Purpote : Not- 
erroneous 4p. withſtanding the m Opinion in the Book of Aſizes, That no Acquittal 
3 ou in any other Court can be any Bar to a Proſecution in the Court of 
ditmens till is King's Bench, becauſe that is the higheſt Court, I take it to be ſettled 


bs — 22 at this Day, That an Arquittal in any Court whatſoever, which has a 
106, © Juriſdiction of the Cauſe, is as good 2 Bar of any ſubſequent Proſecution 


Lett. B. cited for the ſame Crime, as an Acquittal in the higheſt Court. And 1 
30d. 118. 5 it hath been adjudged, That an Acquittal of Murder at a Gran 
15. Heſſions in Wales, may be pleaded to an Indictment for the ſame _ 
But thi: ſeems der in England. For the P Rule is, That a Man's Life ſhall not be brovgit | 
"other Books, into Danger for the ſame Offence more than once. 

and to what is © 45 | | 
ſaidbyStaund- - | | 

forde himſelf, 1 | | | 3 | 
in the 4-7 ſame page. Indeed in the ſecond Atdition of Hale? Pleas of the Crown, there i 22 
to the ſame Effi with what is ſaid in Staundforde; but this is manifeſtly N . and the Word Acqui | 
for Attzint. Crompr. Juſt. 111. pl. 4, 5. Supra ch. 9. Sect. 15, 16. 4 Co. 46. 6 Firz. Coro es A. 
5. 2.pl. 7. Abridged Bro. Appeal, 39. Coro. 35. Fitz. Coro. 68, S. P. C. 106. Lett. B. 169 U 
Crompr. Juſt. 112. pl. 15, b Supra ch. 27. SeQ. 10%. i 20 H. 7. 11 b. 12. a. 21 H. 6. 28 b. 29.% ged. 
Bro. Appeal, 41. Crompt. Juſt. 1 12. pl. 14. S. P. C. 106. Lett. B. H. P. C. 245. * Supra ch. As 4. 
36, 3.7, 38, Supra, ch. 23, Seck. 39, 40, 41, 42. "9 Aff. pl. 15. 4 Co. 45. b. Raſt. Ent. HS? 
11 H. 41. pl. 6. Abridged Fitz. monſtrans de faits, 128. 25 E. 3. 44. pl. 16. Abridged i 155 ih, 
41 Aſſ. pl. 9. Abridged Bro, Coro. 120 or 121, Crompt, Juſt, 112, pl, 8. Fitz. Coro. 229. 199 
1 Sid. 179. Supra, ch. 25, SeQ.39, 40. Supra Seck. 2,8, 9. 5 
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Heal. 
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ia WY . 1. As do the fixth Particular, iz. How far an Acquinal of a 

geg, perſon as Principal Will bar a ſubſequehr+ Proſecution againſt im as Ac- 

een ceſary; & e ch ο how ſar an- Acquittal of a Man as Acceſſary will 

d to har a Proſecution againſt him as Principal : It ſeems to be : ſettled far this Kely.25,26: 
in; WY ay, That an Acquittal of a Man as Principal is no Bar -of à ſubſe- vo ct 


quent Proſecution againſt him as Accelſary” after the Fact, | becauſe ſuch Lett. A. 
gequittal elents bim only of the Charge of having committed the Fatt, CremptJuſt. 
which being a Crime entirely different, from that of receiving! him that . 
hath committed it, there ſeems no more Reaſon chat the Acquittal of it 27 Af pi 10. 
ſhould bar a Proſecution for the Receipr, than if they were Offences that Cobb. 


bore no Manner of Relation to one another. But it is © holden: in ma. Bro. Coto. 
ny Books of good Authority, (contraty to what is admitted 4 to have 105. 


me, 8 | | h 4 Sh 
00d been the ancient Law,) that che Acquictal of a Man us Principal is a good NV 3 
4c. bs of a ſubſequent Proſecution againſt him as Acceſſary before ; for it is b Cont. Pitz 


kid, Thar ſuch an Acceſſary is in ſome meaſure © guilty of the Fact, Coro, 283. 

and therefore that an Acquitral which clears a Man from being guilty Lett. . 
of the Fact, doth by Conſequence clear him from being ſuch an Acceſs Lett. A. B. 
fury. And this ſeems refonable upon the Suppoſition that a Mad may 2 _ 


be found guilty of an Indictmenc againſt him as Principal, upon Evidence ch. 7. 


in . | | 
ich only proves him to have been an Acceſſary before. Bur if a Man H. F. C. 224 
ſon cannot be found guilty of fuch an Indictment upon ſuch Evidence, as ir is Crontpr. Juſt. 


ſtrongly f holden that he cannot, it may with great Reafon be (aid, That 42. pl. 18. 
the Acquittal of him as Principal no way acquits him as Aceeſfary be. f * 1 
fore; for if ſo, he might fave himſelf by à mere Slip in the Indict- el * 
went, and bar all other Proſecutions by an Acquittal on à Triaf, i tit an 
which in truth never brought him into 8 Danger of his Life. - Aud it 18 25. pl. 7 BE 
won this Suppoſition, as 1 ſuppoſe, That it is holden in ſome h Bos, bridged Fits. 
tontrary to thoſe above - cited, That one who has been acquitted as Core 5. 
Principal may be tried again as Acceſſary before, as well as after, buffet wah 

Seck. 12. But it ſeems i agreed, Thar an Acquittal of 4 Mam as z,; for th 


Acceſlary before, or after, is no Bar to a ſubſequent Proſecution! againſt 2 Sd 


tal bim as Principal. | I | FE * That A 

* Seck. 13. Alſo it hath been holden, That an Acquittal of & Man may etc 
led 8 Acceſſary to one Principal, wilt not ſave him from being arraigned 5, fu 5; 
W. erwards as Acceſſary ro another in the fame Fatty but for this f verd ther 

jon ſtall refer to Chap. 29. Secf. 46. 2 
ole e. 14. As to the ſeventh Particular, viz. How far the Law is al- o. 282 „ 
oy ered in theſe Reſpects as to an Inditment by 3 H. 7. 1. It ſeems agreed, ed by 
ure | That by the Common Law an Acquittal on an Inditmenc might be * | wag 


Pleaded in Bar of an Appeal of Death, in the ſame Manner as an Acquit- Thar s Man ac. 
al of any other Felony might be pleaded in Bar of a ſubſequent Profe- % 


Principal, can- 


ced, 1 not to try any Perſon on an Indictment of Death, till after «s e 
| 4 an Acceſſa- 


Note ry after. And 
put FO a | ö : 207 Aſſ pl. 10. 
5 H. 1 we Bro. Coro. 105. and Fitz Coro. 200. extend on to the Caſe of an Acecſſury after. And 8 H. 5. 6. pl. 
. A. 1 = raged Fitz. Coro. 463. expreſsly goes upen the Supp.ſitton, That a Man may be found guilty as Principal, up- 
led Videne; which only proves hie Acceſſary, 8 P. C105. Lett. B. Fitz. Coro, 424. © Vide ſupra ch. 29. 
gelt. dür 14. H. P. C. 266. Keilw. 107. Daliſ. 14. 8 Vide ſupra Sections 1, 8,9, 10. h Kielw. 107. 
EE &.2; 908 Lamb. B. 2. ch. 7. i Crompton's Juſtice, 43. pl. 30. Bro. Coro. 186. * Vide ſupra, 
136. H. P“ is 15. 21H. 6. 28, 29. Abridged Bro. Appeal, 41. 44 E. 3. 25. pl. 36. 4brdged Bro. App. 1 2. 


44, 245. 47 E. 3. 16 pl. 27. Abridged Fitz. Coro. 104. Bro. Appeal 33, 55, 102. 2Leon. 
ut this is made a Quere 17 All. pl. 1. | Vide ſupra, ch. 25. Sect. 15. 88 1 1. pl. 2, 3. 
LL 96, 97, 98. 2 Leon. 161. H P. C. 244, 245. S. P. C. 107, Lett. A. Bro. Appeal, 9. 
" « pl. 8. Abriaged Bro. Appeal. 119. 45 E. 3. 25. pl. 36. Abridged Bro. Appeal 1:. 11 l. 4, 94+ 

Abridged Bro. Appeal 36. 41 All. pl. 14. Abriaged Bro. Appeal. 75. 


161. 8 


Ceete the 


| which ſeems iu. 


tion, and therefore in favour of Appeals a general Practice was intro- „t 3, fo much © 
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the Vear and Day had been paſſed, by which Time it often ha ned 

that all 925 Ares von z and for Reformation thereaf it is enadca, Tha | 

my Man be flain or murdered,' and therefore the Slayers, Murderers, 4. 1 

tors, Maintainers and Comforters of the ſame, be indicted, that the ſame 959 

ers and Murderers, und all other Acceſſaries of the ſame, be arraigned and dug. 

mined of the ſame Felony and Murder at any Time at the King's Suit, witiy 

the Tear after the-ſame Felony or Murder done, and not tarry the Tear and Dy 

for any Appeal to be taken for the ſame Felony or Murder. And if it bg. 

pen any Ferſon named as Principal or Acceſſary to be acquitted of any ſuch My. 

Alter at the King's Suit, within the Tear and Day, that then the ſame Juſtices be 

vide ſupra, fore whom he is 4rquitted, ſhall not ſuffer him to go at large, but ® either tare 

ch. 33.S.121. mit him again ta the Priſon, or clſe to let him to Bail after their Diſcretim il 

F. N. B. 251. t Teur and Day be paſſed. And if it fortune the fame Felons or Murdeny, 

— and Acceſſaries ſo arraigned, or any of them to be acquit, or the Principal of th 

111. Pl. 2. 3. ſaid Felony, or any e be attainted, the Wife or next Heir to him | 

ſlain, as Fa require, may have their Appeal of the ſame Death and Mundy, | 
within the Tear and Day after the ſame Felony and Murder done againſt th 

ſaid Perſons fo arraigned and acquit, and all other their Acteſſaries, i * 

gainſt the Acceſſaries of the ſaid Principal, or any of them, ſo attainted, o & 

| painſt the ſaid Principals ſo attainted, if they be on tive, and the Bet of 

a the Clergy thereof before not had; and that the Appellant ſhall have ſuch aer on 

WY rg like Advantage, as if the ſaid Acquittal or Attainder had not been, tht ſaid 
| Keble's g. Acquittal or Attainder notwithſkanding. _ | | 

2 * Seck. 15. It ſeems © agreed, That this Statute ſhall not be conſtrue 

83 ed to extend to any other Appeal but of Death, nor to any other | 

races ti Acquittal but upon an IndiQment ; from whence it follows, That an 

Murder, 2 —— ' Appeal, for an other 4 Felony ex- 
H. F C. Acquittal on an IndiQtment, or Appeal, ior any 1 & 

244.245 Cept Death, may ſtill be pleaded in Bar of an Appeal for my 
2 5 107. Crime, and that an Acquittal on an Appeal of Death « may (till 

7H. P. C. pleaded in Bar of an Indictment, in the ſame Manner as by the Com- 
244, 445. mon Law. | | 


2 5 197 Seck. 16. How far a Perſon found guilty of Manſlaughter, ot = 
H. F. c. of Homicide ſe defendendo, on an Indictment of Murder, is liable to e hic 
344, 245- be tried again upon an Appeal by force of this Statute, ſhall be cone Felon 
Lett. 4 ſidered in the next Chapter. than 
Crompron's | „„ « A 
Juſtice, 111, pl. z, 3- N 
| Fhile 
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CHA Pp. XXXVI. 


Of the Plea of Autrefoits attaint or 
convict. 


daf. 1. [7 ſeems to be generally agreed, * That where- ever a Man H. p. c. 1 
is attainted of Felony, either by Judgment upon a Verdict, 3%. „, x 
&r by b Outlawry, or Abjuration, whether upon an Indictment or Ap- Lett. "Hin g 
peal, he may gone ſueh Attainder to any ſubſequent Inditment or Ap- 12 Co. 10. 4 
pa, for the ſame or any other Felony. And two Reaſons are given for 4 8 0 
ſuch Plea to a ſecond Proſecution for the ſame Felony ; Firſt, © Becauſe 214. "= {i 
ie Life of the Defendant was in danger by the firſt; and it is Supra, ch.23. 
zzinſt a Maxim of Law to bring a Man into ſuch Danger more than once » 75 3 is 
for one and the ſome Offence : 2dly, 4 Becauſe generally the proceeding mede « Nears 
in ſuch ſecond Proſecution cannot be to any Purpoſe, becauſe the Party is x So 
dead in Law by the firſt Attainder, and hath forfeited all that he can Nute if ales 
forſeir, and therefore it is ſaid, That it is equally abſurd to attaint him T % Reeve 
a ſecond Time, as to attempt to kill one who is already dead. And 2 "_ 
Wihis is the only f Reaſon I find any where given for the Plea of coſe is Fitz. 
dutrefeits attaint of one Felony to a Proſecution for another. But where wo * Y 
both of theſe Reaſons fail in te firſt Caſe, and the latter of them in the 2. pl. 12. 
ſecond ; and alſo in ſome other Caſes, for ſpecial Reaſons, the Plea of 12 Co. 100. 
Aurefoits attaint ſeems to be of little Effect, as in the following In- of * . 
B 5 I | Abridged Bro. 
| Sf. 2, Firſt, Where the firſt Attainder is reverſed for Error, after Appeal 89. 
Which it can neither be pleaded to a Proſecution for the ſame or any other 4 9.5.6 
felony ; becauſe by ſuch Reverſal the Attainder is of no 8 more Force 107. Lett. B. 
than if it had never been: And if an Acquittal on au erroncous Indictment 1 3 
« Appeal will not bar a ſubſequent Proſecution, ſurely 4 fortiori an Cio. El. 516. 
Attainder reverſed will not do it. But it is agreed to be a good Bar Cromp. 113. 
While it ſtands unreverſed, becauſe it is not void but voidable only. 3 doh App. 
Leck. 3, Secondly, Where the Attainder was at the Suit of the King 9. 
d pardoned, and after the Party is proſecuted upon an Appeal; for 47 E. 3. 44: 
it is an allowed Maxim, That the King cannot bar the Suit of the Sub- b dgeskitz. | 
kt, and if he cannot bar an Appeal by pardoning the Offender before Coro. 95. : 
lt appear whether he be guilty or innocent, there cannot but be much 45 4. 6. pl. 
lis Reaſon that he ſhould bar it after the Guilt appears by a Judgment Z;-:ageaFirr. 


| Coro. 227. 
Pon Record. | 3 
10 


| | Popham, 107. 

jg 4+ 31. pl. 16. Fitz. Eſcheat, 14. Bro. Coro. 11. Fitz. Coro. 8 . 98. Cont. 4 E. 4. 11. pl. 18. 
tz Coro. 27. See the Chapter of Judgment. Ste the Books cited to the precedent Letter. S. P. C. 106. 
ter B. 12 Co. 100. H. P. C. 247. 4 Co. 45- a b Bro. Coro. 11. 28E. 3. 90. Pl. 3. 

42. Fitz. Coro. 139. S. P. C. 107. Lett. B. 3 Inſt. 213. ,Crompron's Juſtice, 113. pl. . 
H. 4. 6. pl. 29, Abridged Firz. Coro. 227. Bro. Appeal. I's. Cont. 12 Co. 100. 


Ses. 
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Se/t. 4. Thirdly, Where a Perſon attainted of Felony, is afterwards 

. idicted of High Treaſon, whether before or after his * Attainder; for 
bridged Bro, the Judgment of Death in High Treaſon is not only different from ta 
Tre iſon, 11. in Felony, but the Forfeiture is alſo more general, (extending to Land in 
1 *: Tail as well as to Land in Fee-ſimple, ſince © the Statutes of 26 H. 8, 
Popham, 16). 1 3. and 33 H. 8. 20.) Bur if the Felony were firſt committed, it ſeems 
H. P. C. 213, b agreed, That the Title of Eſcheat to the Felons Lands in Fee. ſimple 
31 the oz. Velted in the Lords of whom they are holden from the Time of the Felo- 
ſervation ro ny, ſhall not be deveſted by the ſubſequent Attainder for the Treaſon 
| N as ic would be if the Treaſon had been firſt committed. ; 
and S F C. Sed. 5. Fourthly, Where an Appellee of Larceny hath a ſecond 
107. Lett. B. Appeal brought againſt him hanging the firſt, and afterwards is attainted 
CrompeJul. in the firſt, in which. Caſe, according to ſome © Opinions the Court 
the above-rit. may, in order to entitle the ſecond Appellant to a Reſtitution, enquire 
a _ _ mu by an Inqueſt of Office, and according to other d by an Inqueſt taken 
x — Jaws at the Miſe of the Parties, whether ſuch Appellee be guilty of the Larce. 

pore of ir, ny or not. And the Law ſeems to be the {ame in Relation to an Indit- 
Jews *r:?98- ment of © Larceny ſince the Statute of 21 H. 8. 11. which entitles the 


\CoLit.372, Proſecutor to a Reſtitution of his Goods, upon the Oftender's being 
592. found guilty, &. in the ſame Manner as upon an Appeal. Alſo it 
— Poor: hath been f adjudged, That a Perſon attainted is as liable to anſwer a 
are, Perſopal Action, as if he had not been attainted. For otherwiſe his At- 
a init 212: tainder would give him a Privilege and Protection, which the Law is 

Lie fat from intending in allowing the Plea of Awrefoits attaint to a ſecond 


2" Proſecution for @ new Crime, which is chiefly grounded on this Realon, 
6 Be '* Tha the Law. will not ſuffer an abſurd and vain Thing in atcainting 


32. ch. 36. One Who is attainted already. 


ns 3 Sect. 6. Fifthly, Where a Perſon attainted of one Felony, is alter 


3+ 44 | 

_ Abridged BIO. 

Appeal, 11. 

Fitz. Coro. 
* 

4 4 E. 4. 11. 


„ 
S. F. C. 66. differs from that for the other. 


7 ſeems queſtionable, whether it may nct bar a ſecond Proſecution for 

Fitz. Coro. he (: — | _ nolit i dan- 

6.5 the lame Felony, becauſe the Life of the Party was brought into 

Vide 6 Ed 3. ger by the firſt, | | : 

+ JI Sect, 8. It is! ſaid, That Autrefoits attaint or convi& was no Plea 3 

Coro. 147). 2 who had broken the Priſon of the Ordinary; but for this I {ha 

* Vide ſupra, refer to the Books cited, Ch. 33. $ | 

ch. 23, Seck. a h Boy ks. cited, Ch 33 Sect, 9, 10. 

FF, 56. | 

| + A AL EET WR | — — | | | | 

248, 3 Inſt. 213, 215. Cro. El. 516. Cont. Cro. El. 213. s Poph. 1679, 1 Vide ſupra, Ch. 29. 

from Se&. 36 to S:&. 45. i Vide ſupra, ch. 35. ScR. 5. 7 H. 4. 35. pl. 4. Pitz. Coro. 82, 

213. Crompt. Juſt. 113. pl. 4. Dy. 308. pl. 73. . P. C. 31, 32. 
2 — 

| SF, 


Vide 47 k. be brought to their Trials for want of a Conyidtion of their Princi- | 
57. gs 


k 3 [alt. 


Cha 

Keck 
is no | 
in the 
tainted 
certain 
other ( 
by the 

Seck 
this F 
Dange 
e apre 


or oth 


ſame | 
Death 
the ſa 
dictme 
dictme 
at lea! 
preſs) 
of De 
it as 
Convi 
which 
ed ©, 
ny m: 
That 
of ſev 
ed by 
detail 
where 
the 5 
umme 
Ges 
ter a 
alter 
mitte 
Bene 
8 El 
any 
anot 
the 


or other Felony, may be pleaded to an Indiftment or Appeal for t! 
ſame Felony ; And that a Conviction of Manſlaughter in ad Appeal of 4o. a. h. 
3. 
it 


ME mn, tt. , . a iT mac of 


Chap. 36. Of the Plea of Autrefoits attaint. 377 
Keck. 9. It is certain that an Attainder on an Indictment of Death 
is no Bar to an Appeal, by Rea ſon of 3 H. 7. 1. ſer forth more at large 


in the precedent Chapter, which gives an Appeal againſt Perſons at- 
tainted of Death, the Benefit of Clergy thereof being not had, as it is 


certain that it cannot at this Day. But ir ſeems m agreed, That in all H p. c. Ww 


other Caſes the Plea of Autrefoits attaint is {till of the ſame Force as it was 247: 
by the Common Law. - 5 
Seck. 10. The Plea of Autrefoits convict, ſeems chieſſy to depend on «Vide ſupra, 
this Reaſon 2 That the Party ought b nor to be brought twice into gd 
1 OE . : L p 4e 4 Co. 
Danger of his Life for the ſame Crime. Upon which Ground it ſeems 39 


b. 40. à. 


© agreed, That a Conviction on an Appeal or Indictment of Burglary, +7: 5 


I 4 Co. 39, b. 


Death may be pleaded in Bar of a ſubſequent Indictment or Appeal of ser . 
the ſame Death; and that the Reaſon why ſuch a Conyictio on an in- 1131 pl. g. 
ditment of Dearh cannot be pleaded to an Appeal ds well as to an In- Ky. 94, 98. 
dictment (unleſs the Perſon ſo convicted be admitted to his Clerzy, or 8 6; 
at leaſt have prayed it) d depends entirely on 3 H. 7. 1. which ex- Co Ca. 147. 
preſsly giving an Appeal againſt a Perſon attainted on an lndictment ider And. 


of Death, who hath not had his Clergy, cannot but be thought co give 4 C. 46. 


it as well againſt a Perſon convicted, ſince every Artainder includes a 3 Mod. 156, 


Conviction and more, and it is wholly owing to the Default of the Court ie co ,. 
which ſhall not prejudice any one, that a Perſon convicted is not attaint- « Vide S. b. 
ed e. Bur I do not find any Authority that a Conviction of one Felo- © 198. Lect, 
ny may be pleaded in Bar of another; but on the contrary it is plain, II p. C. 247 
That it was anciently the uſual f Practice, where a Clerk was indifted 216. 
of ſeveral Felonies, and tried and convicted of one of them, and demand- . 
ed by the Ordinary, not to deliver him upon ſuch Demand, but to * Fitz Coro. 
detain him in Prilon till he had been arraigned of all tlie Felonies 394 401 
whereof he ſtood indicted, Alſo it ſeems 8 agreed, That even after 1 
the Statute of 25 C. 3. 5. de clero, a Clerk convict of one Felony, might Supra, ch. 33. 
immediately, while he ſtood at the Bar, be arrajgned of any other. 3 
Sect. 11. But it ſeems to be admitted h as a general Rule, That af. ole as k. 
ter a Clerk convict was once delivered to the Ordinary, he could not 3,8. 
afterwards be impeached either for the ſame, or any other Felany com- 18,168. 
mitted before ſuch Delivery to the Ordinary, whether it were within the Dy. 215. pt. 
Benefit of che Clergy or not: And tho' this be fo far remedied | by 18. i 
d Elis. 4. and 18 Fliz. 7. That a Perſon admitted to his Clergy, for 217 7 . 
any Felony, {hall not in Reſpect thereof bar a ſubſequent Proſecution for H. P. C. 248, 
another Felony not within the Benefit of the Clergy ; yer, as I rake it, . 5 
the Law generally ſtill continues as it was, as to the Felony whereof $:8. 117 4 
the Party who is admitted to his Clergy is convicted, and allo as to 12 
other Felonics within the Benefit of the Clergy committed before ſuch g choke 


; 2 5 | Sas | * pl. 12; 
Admittance, whereof it ſeems agreed, That regularly one admitted to his 3 Iz. 137. 
Clergy ſhall not be afterwards arrajgned, Kely.93,103. 


| WI s Cromipr. Juſt, 
Seck. 12. It ſeems to have been long ſettled, That not only he who 1; 1 


bath been admitted k to his Clergy on a Conviction of ManQaughter, 10 


upon an Indictment of Murder, bur alſo that he who being called to 82 2 
Judgment on ſuch a Conviction, hach! praycd his Clergy, bur hath not! Vide 72 
| h. 33. from 

| 15 TY ( | 7 . 414 W 299 5 Se L 

dedk. 130. K 4 Co 40. V,ctherel's Caſe, 45. b. 46. TCrompt. Juſt. 1624\PH 10. Vide ro. J. 282. 


Yelv, 204, 205, 4 Buiſt. 241. Se the Caſes cited to rhe next Leiter, | 2 Leon. 162, 161. end. 68. 
_ 45 b. 48. 2 Rely 93, Cr. 3 Int. 161. Coks“ Fore, 554 b. Thi, left doubtſal, 2 U l. Rep. 
1. . 


D ddd d been 


— 
5 - , 
2 — 2 * K o 
- : — — 2 1 
. 5 7 - - — ff 
tha _ 2 — - —_ ak « * 
2 — — 6 - . 1 — 2 
— — . . ene 0 OH". 
— — 5 — — — — La, 4 FA - 
- : 8 YL : — 0 -. 3” « * 
—— — — — — 8 = — 228 — 4 2 
2 ** c 3 208" x = 2 
—— — 5 - 4 - > 4 


— — 


E & — 2 — 
— 3 * — 
ra — . - — — 2 
_— FA — 2 — 
2 K - N — 2 - 4 — — 
bye k — . 


pl. 8, 9, 


———ů— 


"A, 
-. : 
1 +: — 2 1 


- 

: " * 
— 2 
— * ' WV - = 


* — — 


« —— — 


378 Of rhe Plea of Autrefoits attaint. Book Il 


been actually admitted to it, may bar any ſubſequent Appeal for the 
ſame Death, as he might by the Common Law. And as to the Ob- 
Jjection from the ſeeming Abſurdiry, that if the Law be fo, he that bath 
wy his Clergy on a Conviction of Manſlaughter will be in a better Caſe 
8 than if he had been wholly acquitted, it may be anſivered, That this 
doth not depend on any Reaſoning from the Nature of the Thing, but 
from the Statute of 3 H. 7. 1. which expreſsly takes away the Plea of 
Autrefoits acquit in this Caſe, but by ſuffering even Perſons attainted on 
an Indictment of Death, who have been admitted to their Clergy to 
plead ſuch Admiſſion in Bar of an Appeal, plainly ſeems to have intend; 
ed to leave the Benefit of the Clergy, as it ſtood before. 
2 Salk. 63. Seck. 13. Alſo it hath been adjudged, * That it is not material whe. 
Kely. 91, 92, ther the Appeal, in Bar whereof ſuch Conviction and Clergy are pleads 


94. 194 197: ed, were depending at the Time of ſuch Conviction or not; ſince the 


108. 


But the cintra. Judges b may, if they think fit in their Diſcretion, proceed on an Indid. 
ry ſeems te be ment of Death, notwithſtanding an Appeal thereof be depending; and 


_ mg therefore as on the one Side the Party is liable ro be hanged if found 


>'Supra, ch. guilty of Murder on a Verdict againſt him on ſuch Indictment, pend. 


S908 45 ] it 6 itable, that on the other Side | 
„ Appeal, it cannot but be equitable, tha ide le 


4e ch. 35. ſhould have the full Benefit of the Verdict if found in his Favour. 
Seck. 14. Sect. 14. But there have been many © Opinions, That unleſs tie 
Rely: 9495» Court call a Man to Judgment on a Conviction of Manſlaughter on an 


: 7 8d. 18. Indictment of Murder, he cannot demand the Privilege of his Clergy, and 


xcly. 106. conſequently cannot plead ſuch Conviction and Clergy thereon had, or 


Vide Lg. prayed, in Bar of an Appeal. And accordingly it was ſolemnly refol- 
215 Dl -_ Tod * by all the Judges, . l one, in the latter End of the Reign of 
296 pl. 60. King James the ſecond, That the Court might delay the calling a Con. 
1 vict to Judgment, to hinder him from praying his Clergy, (eſpecially if 
kely 106. an Appeal be depending, ) in order to make him liable to an Appeal. 
N 51% But the contrary ſeems d to be fully ſettled in the Caſe of nen; and 
107, © Liſte, wherein it was adjudged upon great Deliberation, That 2 Con- 
dal. 62, 63. viction of Manſlaughter on an Indictment of Murder, and the © Prayer 
Pr a of Clergy thereupon, may be pleaded in Bar of an Appeal of the ſame 
rhe Party war Death, whether ſuch Prayer were made upon the Party's being called 
eee Fe to Judgment or not. For it ſeems ro be f admitted, even by thoſe of 
cow in che the contrary Opinion, That the Delay of the Court in not admitting 
King"; B web. Man to his Clergy who prays it when called to Judgment, ſhall u vi 
© ons prejudice him, bur that he may bar an Appeal by pleading the Convic 
1 And. 68. tion and Prayer of Clergy as much as if he had been actually 22 
4C0. %% ted to it. And why ſhould it be more reaſonable that the Delay of oy 
Salk. 63. Court in not calling a Man to Judgment, ſhould put it in the Power 6 

| the Court to make ſo high a Privilege in favour of Life, wholly 555 
rious and diſcretionary? To which may be added, That a Demand 4 
Clergy by a Convict before he is called to Judgment, ſeems in 5 

neſs to be as legal as a Demand aſter a Call to Judgment ; ſince Wie 


ever a Perſon appears to have a Right to his Clergy, as he ſeems plain- 


—— 


| ly ro do, when his Crime is found to be ſuch as is within the Benefit ol 


it, it ſeems a neceſſary Conſequence that he has a Right to ar 

* Supra. ch. And it ſeems 8 agreed, That by the ancient Common Law, Clergy mY % 

l IEA be demanded upon the Priſoner's firſt Arraignment. And tho pe 
for ſpecial Reaſons, the Judges made it a Rule not to admit any 0 


it till after he had pleaded; yet I find it no Where holden in 90 Er 


I a 
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Books, That a Man could not legally demand ir till called to Judgment. 

Neither doth the à Opinion to the contrary, in the Report of the Caſe * Sk. 63. 

of Armſtrong and Liſle, grounded upon the Authority of b Searl's Caſe, 5 Oe 

ſeem to be all made out by that Caſe. ä rt 
Seek. 15. But it ſeems clearly ſettled, That whenever the Record on 

which a Man is convicted of Manſlaughter, and admittcd to his Cler- 

oy, on an Indictment or Appeal of Murder, is erroneous, either in Re- 

ſpect of Inſufficiency © in the lndictment or Appeal, or for a d Miſ trial, 4 Co. 39, b. 

Ge. ſo that his Life was not in Danger at the Trial, &c. he cannot &, 1 


Cr Juſt. 
plead ſuch Conviction and Clergy thereon had, in Bar of a ſecond Indict- ns 5. 


ment or Appeal. ; 6 Co. 124 b. 
dect. 16. It hath been adjudged, © That the Concluſion of a Plea of « ; ta. 137. 

Autrefoits convict of Manſlaughter, and Clergy thereon, &c. may be ei- | 

ther petit judicium ft prædict A. B. iterum de eadem morte, de qua ſemel con- 

victus eſt, reſpondere compelli deleat, or thus, f petit judicium fi prædict' A. 


B. appellum ſuum predict, verſus cum de morte prædict. habere ſeu manutenere Cs Eat. 


| 55. b. 
gebeat. 3 Iaſt. 131. 


Sect. 17. It is ſaid s to have been adjudged in Holcrofts Caſe, That * Crompt. 
2 Verdi@ finding a Man guilty of Homicide ſe defendendo on an Indict- Juſt. 217+ N. 
ment of Murder may be pleaded to an Appeal of the ſame Death; but k Coke's Ent. 
this was certainly not the very Point h in Queſtion in that Caſe; neitiier 55: 
do I find it expreſsly taken Notice of in any Report of it. However, a3 12 
ſince it ſeems clear, That ſuch a Conviction wou'd be a good Bar of an 3 Leon. 160, 
Appeal at the Common i Law; and ſince it is not within the Letter of 3 7. 
H. 7. I. which mentions only Perſons acquitted or attainted, ir ſhall not 1 
eaſily be conſtrued to be within the Meaning of it, * being in this Re- Vide ſupt. 
ſpect a penal Statute, and derogatory from a Maxim of the Common Law N n. 
in favour of Life. And tho' it be in a great meaſure ! agreed, That the 131. os 
dtatute in giving an Appeal againſt a Perſon attainted of Murder doth by Nel. 194. 
neceſſary Conſequence give it as well againſt one convict of Murder, bc- K v0 Tk 
cauſe every Perſon attainted js convict and more; and if an Appeal Supra, Sec. 
ou d not lie againſt a Perſon convicted until he were attainted, it wou'd ** 
be wholly in the Power of the Court by delaying to give Judgment on 
2 Perſon convicted to bar an Appeal. Yer ſince theſe Reaſons hold not 
in the Caſe of one convict of Homicide ſe defendendo only, it may well 
* goed. That a Conviction thereof may ſtill be a good Bar of an 

ppeal. ROD © 


CHAP. 


380 


Book II 


Of Pardon. 


2 


. 
Tat 


Ch 


That 
Chat 
PL 5 EY ſ 2k 
7 > * 
. | Wor 
CHAP. XXXVII. : of it 
1 5 4 lin 
| 4 inten 
Of Pardon. And 
| | ciled 
| 8 King 
DEFORE I proceed to conſider in what Manner a Pardon is 05 2 
be taken advantage of, it may not be improper to premiſe ſom: - - 
Things concerning the Nature of Pardon in general, as, =p 
1. By whom it is grantable. . 
2. Where it is grantable of Right. ae 
3. What is the Nature of a Pardon of Grace. 4 
Se. 1. As to the firſt Point, viz. By whom a Pardon is grantable : yy 
7 1 ok af | jen 
It ſeems that anciently the Right of pardoning Offences within certain . 
Diſtricts was claimed by the Lords Marchers and others, who had Jus N 
f the 514. alia, by ancient Grants 2 from the Crown, or by Preſcription; but it the 
tate f 25 H. is enacted by 27 H. 8. 24. Par. 1. That no Perſon or Perſons, of whit Judgr 
8. ch.24. Eſtate or Degree ſoever they be, ſhall have Power to pardon or remit any Tre: ee 
. 1% ons or Felonies whatſoever, nor any Acceſſaries to the ſame, nor any Outles- Appel 
Crompt. Juſt, ries for ſuch Offences, whether committed in England or Wales, or the Merches 9 
8 b. C. 19- of the ſame; but that the King ſhall have the whole and ſole Power and Au. See 
>. P. C. 104. N . | , ES , ; 
Lett. C. Tthority thereof united and krit to the Imperial Crown of this Realm, as of good hrs. 
3 laſt. 233. Right and Equity it appertaineth. and 
| | HE Fc, | 5 Priſcn 
As to the ſecond Point, viz. Where a Pardon is grantable of Right, wer 
I ſhall endeavour to ſhew where it is to be ſo granted, Robber 
. | : Robber 
1. To Perſons found guilty of excuſable Homicide. pracion 
2. To an Approver who hath convicted an Appellee. which 
3. To Robbers, Clippers, Burglars, &c. who ſhall diſcover ti made, 
or more guilty of Robbery, &c. | ſuch | 
f ö | : $eg 
Seck. 2. And firſt, As to Perſons found guilty of excuſable Hom Perſon 
cide, it is enacted by the Statute of Gloceſter, 9. That in caſe it le fan (lippin 
y the Country, that a Perſon tried for the Death of a Man, did it in his 1 Cain o 
fer the ferm fence, or by Misfortune, then by the Report b of the Fuſtices to the King, ' ter war 
13 King ſhall take him to his Grace, if it pleaſe bim. By which at fut Sight x Covere, 
Caſe, and » ſeems to be implied, That it is left ro the Diſcretion of the King, " is here 
2 there- ther he will grant a Pardon in ſuch Caſe or not. And agteeably ow for al 
1 RE it is ſaid in four ſeveral Notes © in Firzherbert's Alriagment of, on | WA 
*Firz. Coro in the Time of Edward 3. That a Perſon found guilty of Homie 1 See 
3 deſendendo is to be remitted to Priſon in order to attend the Kings uo Perſo 
Ai Fitz. Co- And yet in two other Notes of d Caſes in the very fame Year, if we 
ro. 305. an 
44 Ed. 3. 44+ Fo. Oc. bt 
A. dgeabitz Coro. 94. and 2 II. 4.18 pl. 5. MAiridged Bro. Forfeiture 9 ave 59 the ſame PA) 5 | 
Cor. 297,361. 


| of ic. And therefore thoſe Words in the Statute, F it (hall pleaſe the 317. 


Chap. 37- - Of Pardon. 381 
That in ſuch a Caſe if the Priſoner cauſe the Record to come into the 
Chancery, the Chancellor will make him a Charter of Pardon, without 

ſpeaking to the King ; and this ſeems to be 4 ſettled at this Day, and agrec- . 5. p. C. %. 
able to the ancient b Common Law, which ſhall not without expreſs Lett. C. 16. 
Words be reſtrained by a Statute which ſeems to be made in Affirmance A 5 


King, ſhall be taken as ſpoken only out of Reverence to him, and not as H. P. C. 250. 


intended to make the Right of the Subject to ſuch a Pardon ptecarious. 69-2 boy I 


And the Caſes above- cited, which ſeem to be contrary, may be recon - Bro. Chart. de 


| ciled wich the others, by intending them to mean only the Grant of the E. don, 65. 


King's Pardon to a Perſon repreſented to him as guilty of Homicide ſ 325 106. 


A fendendo only, without any Certificate of the Verdict upon Record; Vide Kely. 
for none of thoſe Caſes make any mention of ſuch Certificate, as rhe o- 1528 44 
thers do; and if there be no ſuch Certificate, ir ſeems plain that the Grant cep. Nog 855 
of a Pardon is a meer matter of Favour. However it {:cms to have Book f. ch. 
been always © agreed, That the Forfeirure of Goods by ſuch Homi- 2 
cide may be ſaved by a Pardon, (which in this particular Caſe ſeems to be choprer, 
purge the Offence ab initio), And it hath been 4 adjudged, That ſuch 5* the Bock: 


cited to the oa 


a Pardon is as neceſſary for one who is indicted only of Homicide ſe de- ther Part: 2 


fendendo and confeſſes it, as for one who is found guilty of Homicide ſe 1, s Sunn, 


Defendendo on an Indictment of Murder. And if he were found guilty of 2 H. 7. 


having fled e, Cc. I queſtion whether the Pardon will ſave the Forfei- 46ridgedFire. 
ture of the Goods by Reaſon of the Flight; for that is grounded not on Coro. 61. 
the Homicide, but on the Contempt of the Law in not ſtanding to it's + Scat 
judgment. 3 1 Forfeit. Ft. 
eck. 3. Secondly, In what Manner an Approver who convicts the 1 4-18, 
Appellee is intitled to a Pardon, hath been already ſhewn, Ch. 24. 6% Pitz. 
Seck. 27. | Coro. 69. 


Seck. 4. Thirdly, As to Robbers, Clippers and Coiners, and Burg- _ Forfeit. 


lars, c. who ſhall diſcover two or more guilty of Robbery, Cc. it is © Keitw, 33. 


enacted by 4 & 5 W. & M. 8. That if any Perſon or Perſons, being out of bl 8. 


Priſon, ſhall after the 2.5th Day of March, 1691. commit any Robbery, and af- As 7. 2. pl: 


r mards diſcover two or more, who then had, or afterwards ſhall commit any 4bridgedFics. 


Robbery, ſo as two or more of the Perſons diſcovercd ſhall be convicted of ſuch S Gt. 

falle, 5 ſuch Diſcoverer ſhall himſelf have, and is hereby entitled Xo the log =o 

gracious Pardon of their Majeſties, their Heirs and Succeſſars, for all Robberies 287, and infr, 

which he or they [hall have committed at any Time or Times before ſuch Diſcovery f 5 

25 which Pardon ſhall be likewiſe a good Bar to am Appeal brought for any Artainders, 

uch Robbery. Co 5 8 
Leck. 5. : Alſo it is enacted by 6 & 7 V. z. 17. That if any Perſon or 

Perſons, being out of Priſon, ſhall after the firſt Day of May, 1695. be guilty of 

clipping, coining, counterfeiting, waſhing, filing, or otherwiſe diminiſhing the 

Lon of this Realm, and afterwards diſcover two or more who then had, or af. 

terwards ſhall commit any of the ſaid Crimes, ſo as two or more of the Perſons diſ- 

Covered ſhall be convicted of the ſame, any ſuch Diſcoverer ſhall himſelf have, and 

is hereby intitled to the gracious Pardon of his Majeſty, his Heirs and 6 

for all ſuch his Crimes, which he or they have committed at any Time or Times 

before ſuch Diſcovery made. 


Seck. 6. Allo it is enacted by ro & 11 WW. z. 23. (which excludes f all 


Perſons from their Clergy who ſhall by Night or Day, in any Shop, Ware- * Vid: fuprs, | 


houſe, Coach-houſe orStable, privately and feloniouſly ſteal any Goods, Wares cb 33: Sed. 
or Merchandizes, being of the Value of 5 5: or more, altho' ſuch Shop, 7 
Cc. be not actually broken open, and altho* no Perſon be therein, or ſhall 


Lecce - alliſt, 


82 _ 2 Bookll 
aAaaſſiſt, hire or command any Perſon to commit ſuch Offence,) Thu ; 
any Perſon or Perſons after the twentieth Day of May 1699. ſhall cm 
Burglary, Houſe- breaking, or Felony in ſtealing of any Horſe or Horſes, o 
Money, Wares or Goods, from whom the Bemis of the Clergy is by the ſaid 4 
talen away, and being out of Priſon, ſhall diſcover two or more, who fn bud 
ter ſhall commit any Juch Burglary, Horſe ſtealing or Felony, as aforeſaid, nj 
25 he convided thereof, or cauſe to be diſcovered and apprehended two or my; 
who ſhall be convicted, as aforeſaid, every ſuch Diſcoverer ſhall have, and is ha 
by iutitled to his Majeſty's moſt gracious Pardon for the Burglaries, Hulſe 
| Greakings, Horſe-ſtealings or Felonies as aforeſaid, which he or ſhe or they ſu 
Have committed at any Time or Times before fuch Diſcovery made; which Py. 
don ſhall be likewiſe a good Bar to any Appeal for any ſuch Burglary, &c. 
3 Seck. 7. And it is farther enacted by 5 Anne 3 1. That every Prin 
* Vide Ch. - who ſhall be guilty of Burglary, or of the * felonious breaking and entring an 
; . Houſe in the Day- time, and after 2 L diſeover two who ſhall have commit | 
16. fach Burglary or Felony, ſo as they be convit}, &c. (hall have 40 l. &c. ant; 
entitled to 4 Pardon of all Burglaries and Felonies, except Murder and Truſm; 
which Pardon ſhall be a Bar to any Appeal, ke. | 


A s to the third Point, viz, What is the Nature of a Pardon of Grace, 
I ſhall confider the following Particulars ; 


1. Where ſuch a Pardon is good in Law. 


2. What is the Effect of it. 
3. Whether it may be waived. 


As to the firſt Point, viz. Where ſuch a Pardon is good in Law, I 


ſhall conſider, | 


1 - What is required to make a good Pardon of Felony in ge 
neral. | | Cord iu OT. 
| 5 What is particularly required in a Pardon of Treaſon, Murder, 
or Rape. | TD, Oe, 1 
3. How far the Pardon of one Man may diſcharge another. 
4. How far it is neceſſary that the Pardon of ſeveral Perſons for 
| Felony, be ſeveral. N 
F. Whether the King's Grant of a Protection, or of a Place af 
Truſt to a Traitor or Felon, carry with it an implied Pardon of bi 
Crime. % ͥͤĩ ”]§N]XIy ge | 
6. What is required to make a good Pardon of Offences not ca- 
pital. | Fs | | 
7. Whether any Offence can be pardoned before it is committed. 
8. Whether there be any Offence which cannot be pardoned alter! 
is committed. | | | Bo 
9. How far a Pardon may be of Force againſt the private Inter. 
of the Subject. 8 
10. Whether it may be conditional. | 5 
11. Where a Pardon is void in Reſpect of a wrong Recital. 


"$8. 8. As to the firſt Particular, viz. What is required to make 3 
good Pardon of Felony in general: It ſeems to be laid down as 2 
ral Rule in many Books, That where · ever it may be reaſonably ne 

8 1 9 
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ed that the King, when he granted ſuch Pardon, was not fully à apprized * $ H. 6.20 
both of the Heinouſneſs of the Crime, and alſo how far the Party ſtands Abridged 5 
convicted thereof upon Record, the Pardon is void, as being gained by Charter ot 
Impoſition upon the King. And this is very agrecable to the Reaſon of 5419 
the Law, which ſeems to have intruſted the King with this high Prero- Abridged Bro. 
gative, upon a ſpecial Confidence that he will ſpare thoſe only whoſe 8 15. 

Cafe, could it have been foreſeen, the Law it ſelf may be preſumed wil- 1 . 

ling to have excepted out of its general Rules, which the Wit of Man * 8116.20. a. 
cannot poſſibly make ſo perfect as to ſuit every particular Caſe, And % Ne, that 


upon this ground it hath been holden, d That if one be indicted by theſe 1 8 
Words, That he had ſlain a Man for having ſued him 1a the King s Court, G2ſe in the 
and the King make him a Charter of all Manner of Felonies; this Char- e 
ter ſhall not be allowed, becauſe ic ſhall be intended that the King was 19 omits the 
not acquainted with the Heinouſneſs of the Crime, but deceived in his n 
Grant. Alſo where one outlawed in an Appeal of Felony prayed his % Kg? 
Clergy, which was counterpleaded on the Account of Bigamy, &c. and Cure. 

afterwards purchaſed a Pardon, and ſued a Scire f=cias againſt the Appellant, of my 9 
cc. it is © ſaid, That the Pardon was not allowed, becauſe it made no S. p. C. 102. 
mention of che Bigamy. Allo it ſeems agreed by all 4 the Books Lett. C. 
That if a Man be attainted of any Felony, whether by Abjuration, . 
Outlawry, or otherwiſe, and afterwards get a Pardon which doth not from ch: 2u- 
expreſsly mention the Attainder, the Pardon will not avail him; © be- #799 of te 


a | 2 . Narr. Book 
cauſe it ſhall be intended that the King had not Conuſance of the Attain- 11 l. 1 +4 


der, but was deccived in his Grant, which ſhall not gricye him when he pl. 24. a4 


has true Notice of the Matter. And upon the like'Ground it hath been . 


holden f Thar the Pardon of one who is convicted by Verdict of a Felo- Debate of this 


by is not good, unleſs it recite the indictment and Conviction. Alſo 2 1 >r964 
t hath been 8 queſtioned, whether the Pardon of one who is barely in- 2% param 


dited of Felony be good, if it do not mention the Indictment. But was not good 
this hath been h adjudged to be helped by the Words five indictatus five 2 ”m_ 
mn. | | 53 | : . 5 | the Bigamy, 

Seck. 9, Ithath been holden, That anciently i a Pardon of all Felo- and yer i is 


nies, included all Treaſons, as well as Felonies whatſoever, and 8 


might be pleaded to an Indictment for them: And it ſeems to be taken pearance of 
for granted, in many k Books, that a Pardon of all Felonies in era, 


maintain the 


vithout deſcribing any one particular Felony, may even at this Day, if Seal :be 
the Party be neither I atrainted nor indicted, be pleaded in Bar of any Pardon was 


Fel . > x: 3 SE SLES Jar, afterwards al- 
ony wharſoever, coming within the general Limitations of the Par- 4 "a 


con, except Murder or Rape, and that the only m Reaſon why it can- Quere. 
not be alſo pleaded to Murder or Rape, is becauſe the Statute of 13 R. 8H. 61. 


ded. PL 555 Abri i 
2, ſet forth more at large under the next Point, requires an expreſs Men * 


tion of them. But | find this Point no n where ſolemulv debated; nci- 9 Ed. 4. 28. 


ther doth it ſcem eaſy to reconcile it with the general Rules concerning 7 Pitz. 


Pardons, agreed to be good in other Caſes; for if a Felony cannot be Charter, 23. 

| 1 | Bro. Charter, 

„ 

6 FED "PM . 6 Ed. 4. 4. 

d 3. 13. pi. g. Dl. 4. ridged Fitz. Coro. 155. 

Ariaged Bro. Charter. 25. 258 : 1 

1 Cngr, S. P. C. 102. Lett. C. 123. Lett. A. Dalt. ch. 94. Kely. 28. 

| 6. 21. Abridged Bro. Patent, 15. 

: 24. 52 Jon. 56. 3 Keb. 30. pl. 55. 

le 10 Ed. 4. 10. pl. 14. 

25 F. 3 2 Charter, 13. 
% L. P. C. 2. Lett. E. 102. Lett. F. 3 Inſt 236. 22 E. 4. 7. pl. 22. 

4 this Secfien. 18 HI. 6. 21. Abridged Bro. Patents, 15. : 

4 4 H. 6. 25. 2. b. 26. 3. H. P. C. 251. 


Book II. 


Of Pardon. 


® See thepre- well © pardoned where it may be reaſonably intended that the King, 


cedent detto. hen he granted the Pardon was not fully appriſed of the State of the 
the Caſe, much leſs doth it ſeem reaſonable that it ſhould be pardoned 

| Where it may be well intended that he was not appriſed of it at al 
And if a Felony whereof a Perſon be attaintedcannot be well pardoned, e. 
ven tho' it appear that the King was informed of all the Circumſtances 
of the Fact, unleſs it alſo appear that he was informed of the Attaia- 
der, much leſs doth it ſeem reaſonable that a Felony ſhould be wel! Pars 
doned where it doth not appear that he knew any Thing of it: For b 
this Means, where the King in Truth intends only to pardon one Felony, 
which may be very proper for his Mercy, he may by Conſequence par 
don the greateſt Number of the moſt heinous Crimes, the leaſt of which, 
had he been appriſed of it, he would not have pardoned. And for the 


ani Reaſons, as I ſuppoſe, general Pardons are commonly made by A of 


575. pl. 92. | 3 1 | 7 
Rad. Ent. Crown, without a particular Deſcription of rhe Offence intended to be 


455-Pl.1,2,3. pardoned, As to the © Precedents of ſuch general Pardons in Rafa'; 
TEE. Entries, it may be anſwered, That their Authority ſeems to be of le 
 OriginalWrits: weight when compared with thoſe many Precedents of Pardons in the 
2 303 Regiſter, every d one of which particularly deſcribe the Offence which 
© Regi of is pardoned, and even thoſe which relate ro © Homicide by Lunaticks, 
OriginalWrits or Infants, or in Self-Defence, &c. except only one which pardons Elcapes, 
5 but expreſsly excepts all voluntary ones. And therefore where the 

Books ſpeak of Pardons of all Felonies in general as good, perhaps i 

may be reaſonable fer the moſt Part to intend that they either ſpeak of 2 
f 5x Dyer Pardon by Parliament, or that they ſuppoſe f that rhe particular Crime 
134.Pl 39... is mentioned in the Pardon, tho they do not expreſs it. 
437. Sed. 10. Itis enacted by 27 E. 3. 2. 7 hat in every Charter of Pod f 
AbridgedFitz. Felony, which ſhall be granted at any Man's Suggeſtion, the ſaid Siggeſin and the 
Chart. 14+ Name of him that makes it ſhall be compriſed ; and if after the ſame Suggeſtion 
be found untrue, the Charter ſhall be diſallowed. And the Juſtices before whom ſuch 
„ Charters ſhall be alledged, ſhall enquire of the ſame 8 Suggeſtion, and if thy 
1 Sid. 41. And it antrue, ſhall diſallow the Charters ſo alledged. And it is enaded by 
5 H 4 2. That if an Approver become a Felon again after a Pardon, 
he who procured the Pardon ſhall forfeit 100 l. | 

Seck. 11. it is certain that a general Pardon of Felonies extends not 
to Piracy, as hath been more fully ſhewn, Book I. Ch. 37. Sell. 6. 

Seck. 12. It ſeems a ſettled Rule, That no Pardon of Felony ſhall 
tridgedFit be carried farther rhan the expreſs Purport of it; and therefore where 
Ch:rt.26. a Man was attainted on an Appeal of Robbery, and the King reciiins 
Bro. App 27. the Attainder pardoned the Execution, it is ſaid, h That becauſe | 


3 . Pardon did not expteſsly mention the Felony, it was diſallowed. bu 
Coro. 24 it does not appear how it was pleaded, nor to what purpoſe it was ® 


6 Cv. 13-b. tempted ro be made uſe of, nor how far, or in what Reſped it he 


Te” — and therefore tho i ſome Books ſeem to hold generally ® 
+ Ciompt- the Authority of this Caſe, that ſuch a Pardon is no way good, 14 
Juſt. 115- Pl. Jo not well ſee how any more can be proved from it than this, I 0 
Ii p. C. 251. it ſhall neither amount to a Pardon of the Felony itſelf, nor of any 0» 
*6H. 4-6. Conſequence of the Attainder beſides the Execution. 


pl. 20. 


Aridged Fitz. ficult to give a Reaſon why it ſhould not well pardon the Execution, 


| F 
Coro. 227. ſince the King doth not appear to have been any way deceived ; 20d 


Teo the Gap hach been clearly adjudged, that the King may if he think fit pardon ths 


rior: and Re- Execution, and no more, 
friere. | 


State Trials, | | SH 


Fl. 1 f. 26m. 4 


Parliament ; and have been of late Years b very rarely granted by the | 


But it ſeems dil 
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attainted is not Þ good without mentioning the Attainder, therefore ſuch Ag" 72 


fully ſhewn, Seck. 8. | 

Sect. 14. As to the ſecond Particular, viz. What is particularly re- 
quired in a Pardon of Treaſon, Murder or Rape: I do not © find that 5 Vide ſupra 
the Common Law required any Thing particular in the Form of Pardons Moor, 7 = 
of ſuch Crimes, which was not equally requiſite in the Pardon of any pl. 1033. 
Felony whatever. But it being enacted by the Statute of 2 Ed. 3. 2. t Ci“ 
which is confirmed by ſeveral d ſubſequent Statutes, That Charters of 13. 
Pardon of Manſlaughters ſhall not be granted, but only where the King may do Coro. 25. 
it by his Oath, that is to ſay, where a Man ſlayeth another in his own Defence, L. Ed. 3 
or by Misfortune. And there being no Precedent in the Regiſter © of a Ch. 13. 
Pardon of any other Homicide, but ſuch as is done either in Self. de- '? * 3, 2. 
fence, or by Miſadventure, or by Infants or Madmen; f ſome have e Regitt 3. 
gone ſo far as to hold that the King's Pardon of any other Homicide is S. P. C. 101. 
not good, unleſs it be confirmed by Parliament, or at leaſt have a non, 
ante of theſe Statutes. But this ſeems contrary not only to the general Style, 375, 
Tenour of the Books, which clearly 8 admit the King's Power to pardon 37 . 
any Homicide in general, but alſo to the expreſs Purport of 13 Rich. 1. 2 I 
which by ſhewing in what Form the King thall make a Pardon of Mur- Show. Rep. 
der, plainly allows that he has a Power to make it. Beſides, the ſame 1 
Reaſons hold as ſtrongly againſt the King's Power ro pardon Man- | Lev. bd. 
ſlaughter as Murder, which yet I never knew diſputed. However it ſeems * H. 4.1, 
reaſonable that thus much at leaſt be allowed to follow from the Argu- tbr iigedBirs 
ments above-mentioned, that too great Caution cannot well be h taken Chart. 16. 
in the Grant of Pardons of any Homicide, that there be ſome ſuch fa- +54: 4. 10 
vourable Circumſtances in Extenuation of it, as may bring it ſome way MrikzedFitz. 
within the Equity of the Cales in the Regiſter, and thoſe old Sta- Coco. 25. 
tutes. . | : 9 H. 7. 5. pl. 

Se@. 15. It is recited by the Statute of 13 Rich. 2. I. That the Commons AbridgedFirz. 
had grievouſly complained of the outragious Miſchiefs which had happened to the Sc re os 56. 
Realm, for that Treaſons, Murders, and Rapes had been commonly done, and 20 EL 
the more becauſe Charters of Pardon had been eaſily granted in ſuch Caſes, and that AbridgedFicz. 
lereupon the Commons had requeſted the King that ſuch Charters might not be grant- Veiee dee z. 


ed, to which the King had anſwered, That he mould ſave his Liberty and Regality, a 4 1 


us his Progenitors had done; and thereupon it is enacted, That no Charter of Aidgedkitz. 


Dy. 34 pl. 20. 
in all which 


Pardon ſhall from thenceforth be allowed before any Fuſtice for Murder, or for the vent 


Books it 15 


charly admitted, That an Outlawry in an Appeal of Death may be pardoned by th: King fo far as the publick Juſtice 


is concerned in it. See alſo, Show. Rep. 283, 284. 2 Jon. 56. Kcly. 24, 2 i Sid. 566. w1-4, Moore: 755. 
pl. 1033. Raym 13 2 Keb. 363. pl 11 2 . 300. pl. 2. 

25 363. Pl. 11. 415. pl. 45. $74. pl. 92. Keb. 30. pl. 55. 694. pl. 24. 
Mod. 37. 1 See Brafton, 133 3. l AT + 8 3 7 e eee 


Frfff Death, 


J Inſt. 236. 
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Of Pardon. Book II 
Death of a Man ſlain by Await, Aſſault, or Malice prepenſed, Treaſam, ; 
Rape of a Woman, unleſs the ſame Murder, Death of a Man ſlain by Await, 72 
or Malice prepenſed, Treaſon, or Rape fo Woman, be ſpecified in the ſame Charte. 
And if the Charter of the Death of a Man be alledged 1 any ee, in which 
Charter it is not ſpecified, 7 hat he of whoſe Death any ſuc is arrainnd 
was murdered, or ſlain by Await, 4 ſſault, or Malice prepenſed, the fame 51 
ſtices ſhall enquire by a good Inqueſt, of the Viſne where the Dead Was ſain, if 
he were murdered or ſlain by Await, Aſſault or Malice prepenſed ; and if they 
find that he was murdered, or ſlain by Await, Aſſault or Malice prepenſea, ile 
Charter ſhall be diſallewd, and further it ſhall be done as the Law allowah, 
Seck. 16. Alſo the ſaid Statute required that the Name of him who 
ſued for ſuch a Charter ſhould be endorſed upon the Bill under a great 
Penalty, &c. But as to this, and all other Matters, except only what 
is contained in the precedent Section, it is repealed by 16 Rich. 2. 6, 
 _ $26. 17. It fo fully appears from the expreſs Words of 13 Rich. 2. 
That the King's Pardon of Murder, Rape, or Treaſon cannot be good, 
without a Clauſe of on obſtante, unleſs the Crime be ſpecified in the 
Vide Bro. Pardon, that I do not 2 know that it hath ever been diſputed. But it 
carter. of hath been formerly often b adjudged, That a Murder might be well par 
Crompt-Juſt. doned under the general Deſcription of a felonious Killing, if the Charter 
2 pl. 15 had the Clauſe of non obſtante of this Statute. Which Conſirudion ſeems 
Cop: Toke. in a great meaſure to eyacuate ſo excellent a Law, by barely changing 
March 213, the Form of the Charter. But it ſeems difficult to give a good Realon 
2 why this Statute ſhould ſo eaſily be evaded, which was made for the 
Eat. 455. Prevention of ſuch great : Miſchief, and no way tends to aboliſh the 
there are Pre- King's Prerogative, but only to put ſuch a Reſtraint upon the Abuſe of 
— „it, which every one muſt own to be reaſonable. But if ſuch Opinions 
Murders inge- were founded on the King's Power of diſpenſing with Statutes, they 
neral, without ſeem to have been of © little Force ſince the Statute of 1 Will, & Mar. 
A Ai in Seſſ. 2. ch. 2. ty which it is declared and enacted, That from and after that 
Dy. 124. pl. Seon, no Diſpenſation by non obſtante of or to any Statute, or am Part iber. 
enen F s Of, ſpall be allowed, ce. 
Parden of al! Se@. 18. But it ſeems plain, That Pardons of Manſlaughter, 0 
ons &c. any other Felony, except Murder or Rape, remain as they were at Com- 
155 * mon Law, for which 1 ſhall refer to Sections 8, 9. 10, 11, 12,13. from vow 
z1cular Traaſes it follows, that the Pardon of the d felonious Killing of J. S. may be Vt 
gf oo /*: pleaded to an Indictment of Manſlaughter for killing him. But o_ 
44; fer it ap. ſuch a Pardon hath been pleaded to an Indictment of Manſlaugite J 
rears that the the Coroner's Inqueſt, the Court in Prudence hath refuſed © 10? 0 1 
1 Lv it till the Fact hath been found Manſlaughter only, by a Jury diet 
ly mentioned. by a higher Court. 8 | A & of 
„. Neb. 363 Sed, 19. It hath been f adjudged, That where a general 2G * 
pl. 92. Pardon expreſsly pardons all Petit Treaſons, but excepts M 
Show. Rep. cannot be avoided by indicting one for Murder only, witho 
1 80 365 v1, Proditorie, &c. who has been guilty of Petit Trealon ; for th 
1 ſence being included, and conſequently drowned in the great n 
304.37, 38. but be pardoned by a Pardon of it; and therefore the Exccp'' 


| Kely, 24, 25. 
A Murder in ſuch a Pardon muſt be conſtrued of ſuch Murder on! 


be) ipecially ſo called, and doth not amount to Petit Treaſon. 
2 VO, 18. 85 
2 Jon. 56. 


Raſt. Ent. vide; al. 


455. pl. 3. the ſame Point is admitted and complained F S. P. C. 132. Lett. A. II. P. C. one Keb. 363 bi 


236. 2 II. 7. 6. b. March. 214, Sty. Rep. Rickabee's Caſe © Show. Rep. 283, 284. pl. 19 
11. 574. pl. 9. Kely. 24, 25. 2Jon. 56. e 2 Keb. 415. pl. 45. Dy. 30. pl. 4, 5: 235 
6 Co. 13. b. Crompt. 115. pl. 5, 6,8. Sell. 
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| the King at the Time of ſuch Diſcharge: But this ſeems extremely | 


Chap. 37: Of Pardon. 357 


Seck. 20. Alſo it hath been “ adjudged, That a general Act of Par- r Lev. g. 
don of all Felonies, Gc. except Murder, ſhall extend to a felo de ſe; geg 
for notwithſtanding his Offence may in Strictneſs be called Murder, Kab. 66. 
and conſequently may ſeem naturally enough ro come within the Ex- 548. 
ception, yet ſince the general Words of an Act of Parliament are 
to be expounded according to the Common Uſe of them, and the 
Offence of felo de ſe and Murder are generally underſtood as diſtinct 
Offences, and as ſuch are diſtinctly treated by all Authors, who when 
they uſe the Word Murder, as ſignifying a certain Species of Offences, al- 
ways mean by ir the Murder of another; and farther, ſince there is 
greater Reaſon to except the Murder of another out of a Pardon, than 
that of a Man's ſelf, becauſe both the Law of God and Nature ſeem ge- 
nerally to require Blood for Blood, which can be applied only to the 
Murder of another, the Word Murder ſhall in ſuch an Exception be ta- 
only ro ſignify the Murder of another. 123 1 5 
Seck. 21. Alſo it hath been b adjudged, That if a general Act of Pardon Pl. Com. 


| | | | 22 : 401. 
extend to all Felonies, Offences, Injuries, Miſdemeanors, and other Cronpt.fult. 


Things done before ſuch a Day, it pardons a Homicide from a Wound 176 pl. a0. 


given before the Day, whereof the Party dicd not till after the Day, 8 1 * 
AMET? yer 


becauſe the Stroke which is the Cauſe of the Death being pardoned, all 99. pl. 5; 
the Effects of it ate conſequently pgrdoned. „„ EY 
SeF. 22. As to the third Particular, vis. How far the Pardon of _ 
one Man may diſcharge another: it ſeems to be generally © agreed, OE: 
That notwithſtanding all Felonies are d ſeveral, and conſequently a Par- i Loew = 
don of one Man cannot be a direct Diſcharge of another, yet in ſome 34 H. 6. g. 


Caſes the Felony of one Man may be ſo far dependent upon that of an- 42 Kr pl 16. 


enure to the Benefit of the other. As where the Principal pleaded his ot Pardon, 33, 
ePard d II d 1 he C „ X Coro. 122 or 
Pardon, and was allowed it at the Common Law, f before his At- 123. 


8 Conviction, in which Caſe it ſeems that the Acceſſary may by a ne- 4 86, x; 
ceſſary Conſequence take Benefit of it, becauſe he cannot be arraigned 3 
till after the Principal is convicted. 2 1 | a 32 Ed. 4,7.pl. 
Sect. 23. It is h agreed, That if a Man be bound to the King as Su- 3 
rety for another, for the Payment of a certain Fine or other Debt due Sedien, Dyer, 
tothe Crown, the Pardon of the Principal is a Diſcharge of the Su- N 378. 
tety alſo. But it ſeems to have been i holden as a general Rule, That 5 
where a Man is bound as Surety for another for the Performance of a 7 H. 4. 16. 
future Act, the Diſcharge of the Principal before the Time of the Per- Bus Ch. 2 
formance will not diſcharge the Surety, becauſe nothing was due to Selt.q1.Lerr. 
nice; neither do the Caſes k brought for the Proof of it ſeem any way eg 88 "ig 
to come up to it. For as to the firſt of them, v3z. that of the King's 42: 1 
Releaſe of a Recogniſance for the Peace to the Principal, before it is * 42 2. 
forfeited, which ſhall not diſcharge the Sureties, it may be anſwered, MH, * 
that it will | not ſo much as diſcharge the Principal. And as to the pl. 12. 
other Caſe m cited for this Purpoſe, viz. that of the King's pardoning n 
J. N. the building of ſuch a Houſe, for his building whereof F. 8. is Bro. Charter 
bound to the King, which ſhall be no Diſcharge to F. S. it may off 8 6 at 
be anſwered, thar as this Caſe is put, J. N. doth not ſeem to be bound Za prob 


cited. 
k See the Books 
next above ci- 


ü ted. | See Book 1. Ch. 60. SeQ. 17. w 1 II. 7.10, pl, 12. Ce. 


at 


other, that the Pardon of the one will by a neceſſary Conſequence Bro. Charter | 


tainder, or where he pleads and is allowed it at this Day before his Fitz. Charter 
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at all, but only 7. $ who therefore doth not ſeem to come under the No- 
tion of a Surety, but of a Principal. | ” 

| Sect. 24. As co che fourth Particular, viz. How far it is neceſſary þ 
- wh + 7- that the Pardon of ſeveral Perſons for Felony be ſeveral : It ſeems ? 2. : 
Bro. Charter greed, That the Pardon of 4. B. G C. of all Felonics by them done, 
of Pardon, without adding, or any of them, is void; becaule it ſuppoſes them joint- 
Dyer 34. Pl. ly guilty. and extends to no other but joint Felonies, whereas all Felony 
We z ſeveral? in each Offender, and cannot be joint. And the Ter. Bat 
S. P. C. 102 of © 22 E. 4. goes ſo far as to hold, That the Addition of the Words, 
5 80 the pre. 07 7 of them, will not help a Pardon beginning with ſuch joint Words, 
cedent Seckion. But this is d (aid to be miſreported, and contrary tO the Roll, and ſeems 
nn agreed *© not to be Law At this Day. 
MS” har: .:  S00t+. 35: 28:9 the fifth Particular, vis. Wherher the King's Grant 
ter of Pardon of a Protection, or of a Place of Truſt to a Traitor or Felon,, carry 
Dy. 1 U with it an implied Pardon of his Crime : It is generally f agreed, That 
21,22 A Protection granted to a Felon ſhall be ſo fat from enuring as 2 Par- 
3 102. don, that it ſhall not ſo much as ptivilege him from anſwering immedute- 
© Dyer, 34. ly to an indictment, in the ſame Manner c if he had no Protection 
ol. 21, 21. at all. But there is a ſhort 8 Note of 2 Caſe in Fitzherbert's Abriig: 
1 2 a ment, where one being indicted and found guilty of Felony, produced 
Lett. BD. a Charter whereby it appeared that the King had hired him to go into 
e Gaſcoign, to the Army, whereupon the Court allowed the Charter. And 
7 Bd. 4. 29. Sit Faward Coke h ſuppoſes that the Offence was ſpecially recited in the 
pl. 13. Charter, and that ſuch Recital varies this Caſe from that of a Protec- 
n Which muſt be a formed Writ, and therefore can have no ſuch 
3 Int. 239. Recital. But however ſuch a Charter may enure as a Suſpenſion of 
. the Proceedings againſt a Felon for a Time, I do not ſee how it can be 
323. Let G. collected from this Caſe, that it ſhall enure as a Pardon of thc elo) 
Fitz. Ccro. by Implication, which ſeems contrary do the Rule k of Law in other 
22 Caſes which will not ſaffer a Pardon of Felony to be carried beyond the 
10. 122. ſeems ex pteſs Purport of it. However it Was ſolemnly adjudged in Sit 


cmtrary. ter Raleigh's Caſe, That the King's Grant of a military Command 10 1 


1 Perſon artainted of High Treaſon, wherein he called him his ttue and 


; Taft. 239, loyal Subject, and gave him judicial Power over the Lives of others, di Def; 
Men patdon the High Treaſon, becauſe every Pardon of High Tren Cro 
Len D. . requires an exprels mention of it, if not by the Common La, yet de * 


: Roll. Rep. leaſt by the Statute of 13 u R. 2. Beſides if the Offence had been but 
4 1 Felony, yet after an Attainder it could not have been pardoned wit 
: Vide S.P.C. out an expreſs Mention both of the n Felony, and allo of tue At 
104. Lett. D. taindet. | 


; | | a ; ; * 
zInft. 239 Seck. 26. As to the ſixth Particular, . What is required to M265 


240. 1 . Ac 

Rol Rep. a good Pardon of Offences not capital : It hath been adjudged, bogs pe 
Vice fupra, Pardon of all Miſpriſions, Treſpaſſes, Offences and Contempts, be P i ey 
SR. 12, Cc. don a Contempt in making a Þ Falſe Return, Cc. and a 4 8011 8 01 
'Cro. Ja Weſtminſter- Hall, and * Barretry, and cvena r Pramupire: And N is 
Non. Rep. been laid down as a f general Rule, That it will pardon oy yn 

2 Roll. Rep. NG” f 5 id That ſucha Pal 

50. which is not capital. But it 48 ſaid t to have been holden, 39% "a 
State Trials, | | | 1 
Vol. 1. fol. | | I 

187,188,877. | | ne 

w Supra Sec 15- n Vide ſupra Seck 8, 9. o Vide ſupra ScQ. 8, 9. p36 UI. 6. 00 1 


37 H. 6. 21, 28, Abridged Fitz. Charter, 22. Bro. Charter of Pardon, 25 q 1 Lev. 106. ob pi 
1 Keb. 852. pl. 56 *1 Mod. 102. © Cro.Jac- 336. 2 Bulſt. 299. 1 Mod. 10 Vide 1 bat U 
Fitz. Coro. 122. © Waiſen's Clergy man's Lw. „„ LESS the ſame Caſe ii 7 Keble7 12 
Point 15 not taken Notice of. And the contrary} ſeems 10 be admitted, to. Eliz. 685. pl. 21. Moor, 91%: © 


And is agreed, 2 Mod 5t. 


2 


don will not extend to Simony, becauſe it is malum in ſe; but this 
ſeems to be no good Reaſon; for Barretry, and the injurious Striking of 
another, and generally all Offences at Common Law, are alſo mala in 
| {; and yet it leems clear, that unleſs they be Capital, they may be 
pardoned by ſuch a Pardon. „„ 5 . 

deck. 27. It hath been queſtioned * whether a general Pardon of all 7 fl 4. 5. 
Treſpaſſes extends to Champerty or Confederacy. 32 e 

Se, 28. As to the ſeventh Particular, viz. Whether any Offence _ 

can be pardoned before it is committed: It ſeems agreed b, That the "coy of 
King can by no previous Licence, Pardon, or Diſpenſation whatfoever, 233. 
make an Offence diſpuniſhable which is“ malum in fe, i. e. unlawful in 19 H. 6. 62. 
icſelf, as being either againſt the Law of Nature, or ſo far againſt the 15 H. 6. 4. b 
Publick Good, as to be indictable at Common Law. For a Grant of ... 
this Kind tending to encourage the Doing of Evil, which it is the n 5 Its 
Chief End of Government to prevent, is plainly againſt Reaſon, and the gy Cher 
Common Good, and therefore void. Yer it ſeems to have been ad- de Pardon, 
judged ©, That the King's Grant to the Biſhop of Salisbury, and his 8 . 
ducceſſors, having the Cuſtody of a Priſon, that they ſhall - be quit 35. 4 
| from all Eſcapes, &c. having been allowed in Eye, ſhall be a good FOR 35- b. 
Diſcharge from any Fine for a negligent Eſcape out of ſuch Priſon. 5% CY. 
And yer it is admitted that ſuch a Grant is no Diſcharge of a voluntary fice V-ughan 
Eſcape; but ir is (aid, that ic ſhall diſcharge a negligent one, becauſe 1 : 
it is puniſhable only by a pecuniary Penalty; and it is a general Rule, G ems rs * 
That the King may diſcharge a d Poſſibility of an Intereſt before it fn4faulr with 
| happens; as where the Tenants of his Manor are to be amerced for a 2% 3 


Default in Reſpect of their Tenures, which the King may pardon be- malum in ſe 


ſorehand. But if it be a good Rule that the King cannot pardon an Prohibi- 


Offence which is malum in ſe before it happens, and the negligent keep- fally' * 


ing of a Priſon be ſuch an Offence, which I think cannot be denied; l the ca. 
and farther if it be alſo a good Rule, That where the King's Grant is ſes concerning 


Diſpenſations. 


plainly againſt the Common Good, as a Grant of this Kind ſeems to be, 3 H. 5. 16. 
as tending to make a Gaoler leſs diligent in his Duty, by taking off the bl, 30. 


legal Puniſhment of his Negligence, I do not well ſee how this Caſe can Ones 


be maintained. For ir ſeems by no Means to follow that becauſe the Bro. Patents 
King can diſcharge his Right to an Amercement before it happens, for a Li. 


. 48. P. C. 
Default of his Tenants in a Matter relating barely to the Revenue of the 8 AT 8 


Crown, which it is admitted that in the like Caſe any other Lord may 4D). 52. pla. 
do as well ; therefore he can diſcharge a pecuniary Penalty for an Offence 49 5-52, 


of a publick Nature before it happens. Neither doth it ſeem that a negligent Adee Bro. 


Eſcape is only puniſhable by a 7 Penalty; for in ſome © Books it Petents, 16. 
is ſaid to be fineable, by which it is implied, that the Offender may be 4. . = 
impriſoned.” Beſides it ſeems * agreed, T hat many negligent Eſcapes will * Supra, Ch. 
forfeit the Office of keeping a Gaol, and therefore it is plain that a 9 
pecuniary Penalty cannot be ſaid to be their only Puniſhment. Ho w-. 

ever this is the only Caſe Is meet with which looks like an Exception ? hr Chief 


out of rhe General Rule, That the King cannot pardon an Offence that Iodine g 


. ; ghan in Sor- 
is malum in ſe before it happens. rel'sCaſe,335, 


Seck. 29. But where ha Thing, which is lawful in its own Nature, 236. ſtems to 


is made unlawful by the Prohibition of an Act of Parliament only, as -_ 


the carrying i Bell-metal or k Beer, &c. out of the Realm, importing Dav. Rep. 


- &rtain Merchandiſes in Foreign Ships, Oc. ſelling ® Wines beyond a Pfadh 234, 


235. 
Dyer 52. pl. 1, 2. E Dyer 92. pl. 18. 1 Dyer 54. pl. 17. 18. = Dyer 270, pl. 23. 
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ſtinguiſn the Caſe of a Sheriff, from any other Caſe, but only on the 
King's Power by Non obſtante to diſpenſe with the Statutes eoncerning- 
the tranſporting Wool, the pardoning of Murder, and the expreſſing the 
[Quantities of the Land granred by the King's Parents, . ſuch like, 
which becauſe they may be diſpenſed with by Clauſes of Non ab ſtante, it is 
taken for granted, that the Statute of 23 H. 6. might as well be diſpen- 
ſed with by them; as if it were a plain Conſequenee that becauſa 
datutes which ſay nothing concerning the Clauſe of Non obſtante, may 
be diſpenſed with by it; therefore a Statute which expreſsly provides 
zgainſt it, may alſo as well be diſpenſed with by it. 55 
Seck. 30, It is © ſaid, That the King may diſpenſe with the Statutes Co. Litt. 99. 


of Mortmain, without any Clauſe of Non obſtante; and this ſeems ver od N Com. 
reaſonable, becauſe thereby he only gives up that Right of Entry Dyer 269. pl. 


which thoſe Statutes give him for the Forfeiture, which every meſne an where the 
Lord might alſo do as well ſo far as he had a Right by thoſe Statutes. 8 
Alſo it (eems to be holden b by ſome Books, That the Clauſe of Non catia. 
#ftante was only requiſite in Reſpect of ſuch Statutes which expreſsly 8 Dy. 
id ir ſhould be void. But the far greater Number of © Authorities 3. 
ſeem to be to the contrary. | VideRaſt, 


Seck. 31. But the diſpenſing Power was carried ſo very high in a par Gant, 
late Reign, and found to be of ſuch dangerous Conſequence, as to make 369 
the Execution of the moſt neceſſary Laws in Effect precarious, and Ft cage 


merely dependent on the Pleaſure of the Prince. And it ſeeming high- . 
y incongruous that the King ſhould have a kind of abſolute unlimited 34. b, 

Power, in diſpenſing with Laws wherein the Church and State have the ke * *34s 
higheſt Intereſt, when at the ſame Time he has no Power at all to Plow. Com. 
dilpenſe with any Law which veſts the leaſt Right or Intereſt in a Pri- 57, 


ate Subject, it was found by Experience neceſſary to declare and enact by NENA 
1 Will. & Mar. Seſſ. 2. Ch. 2. That no Diſpenſation by Non obſtante of or Patents, 109. 
jy any Statute, or any Part thereof, be allowed, but that the ſame ſhall be held Fitz. Charter 
wid and of none Effect, except a Diſpenſation be allowed in ſuch Statute. But 2 Rich. 3. 13. 


W i is provided that no Charter, Grant, or Pardon, granted before 23 Oftober, *: 


to SO GE SE. CFLs, Ä! 


1699, ſhall be any ways impeached or invalidated by that AF, but that the ſame 25 pl 4 | 
(hall be as remain 7 the Tos Force and Effe@# A Law, and no other, / if * = ” 
the 75 AG had never been made. | "09+ Pl. | 
ect. 32. It hath been always d agreed, That the King never could _— 4g 
s diſpence with a Statute before it was made. 5 1 Pl. 49 352. 
r deck. 33. As to the eighth Particular, Whether there be any Offence Pen 22g. 
3 3 : y Einch. 235. 
| which cannot be pardoned after it is committed: I take ir to be a ſet- 1 Sid. 6. 
a ld Rule ©, That the King may pardon any Offence whatever, whe- 2: 52-Pl 
If ther againſt the Common ot Statute Law, ſo far as the Publick is con- und to che 
* cerned in it, after it is over, and conſequently f may prevent any po- «her Pore: of 
= pular Action on a penal Statute by a Pardon of the Offence before any , 22 
dor commenced by an Informer. But while a Publick Nuſance con - Vide ſupr. 
i tinues unreformed, it ſeems agreed, That the King cannot wholly 2 26. Seck. 
2 pardon it, becauſe ſuch Pardon would take way the only Means of com- 3% :4e follow- 
0 pelling a Redreſs of it. But it hath been h holden by ſome, That a ng Sefiv. 
a brdon of ſuch Offence will ſave the Party from any Fine for the Time 33198 337. 
" WF precedent to the Pardon. 37. H. 6. 4 b, 
25 | Plow. 1 * 
Fitz Aﬀiſe, 443. Keilw. 134 pl. 15. 12 Co. 29, 30. State Trials, Vol, x. fol. 578. Þ 12 8 — 
335 
ridge 


— 


1 
33 b. | Set. 
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Set, 34. As to the ninth Particular, viz. How far a Pardon ey 
4 ps be of Force againſt the Private Intereſt of the Subject: I take it to h. 
1 | a 2 ſettled Rule, That the King cannot by any Diſpenſation, Releaſe, 


AbridgedFitz. Pardon or Grant whatſoever, bar any Right, whether of Entry, ot g. 
1 b. tion, or any legal Intereſt, Benefit or Advantage whatſoever before ve. 


N e AbriagedBro, ſted in the Subject; and upon this Ground it ſeems clear, That the 
| - 2 de King can no way bar any Action on a Statute by the Party b griezed; 
: 122 nor even a popular © Action by a Common Informer, if commenced he. 
wu fore his Pardon or Releaſe; and that he cannot diſcharge a Recoprj. 

. Zance d for the Peace, before it is forfeited. 
Fitz Aﬀiſe, Sec. 35. And upon the ſame Ground, it ſeems to be clearly . 
445- greed, That as the Releaſe of a Perſon robbed, or of the Wife or Heir 
et A. of a Perſon killed, will not © bar an Indictment, or a Demand of Exe 
178. Lett. S. cution at the Suit of the King, ſo neither will a Pardon f by the King 
Nr. K. 7 S. be any Bar to an Appeal, except only where it is carried on at the Su: 
apres ch. of the King, after a Nonſuit of the Party, in which Caſe it may be 
A 26. ſe. 64. barred by a & Pardon in the ſame Manner as an Indictment. But if one ho 
| 2 Rich. 3-12. appears to be attainted of Felony, whether by Outlawry, or otherviſe, 
| Vide Keilw, on an Appeal carried on at the Suit of the Party, get a Pardon from 
134 pl. 15- the King, he ® muſt ſue a i Scire facias againſt the Appellant before the 
| Fitz. Chart. Pardon ſhall be allowed, unleſs the Appellant appear k 95, and 


< Supr.ch.26. confeſs that he will ſue no farther, &c. DO Hs 
N , - Se, 36. If the Appellant appear on the Scire facias, it is ! certain 
b that he may pray Execution notwithſtanding the Pardon: But if the 


a Sheriff have returned a m Scire facias, or two n Wihils, and the Appellant 
rant, 21. 


. Charter appear not “ upon Demand, the Appellee ſhall be diſcharged. Yer if 
a Pardons. the Appeal be of Death, and the Sheriff return the Appellant dead, 
ky 110 there are ſome ? Authorities that a Scire facias ought to go againſt the 


5 next Heir to the deceaſed, but the greater Number of 4 Authorities ſeem 
5 Ed. 4. 3. pl. to be to the contrary, | 


3 H. 6. , Se. 37. There is ſaid r to be no need of any Scire faciason ſuch a 
b. © Pardon againſt the Lords mediate or immediate, becauſe the Pardon no 
Fitz. Charter, way tends to reverſe the Attainder, and conſequently can do no Hurt 


* to their Title of Eſcheat, & c. grounded on the Attainder, but rather 

Pardon, 4, 5. - | » Oe 
Bro. Charter affirms it. | | : | | | 

1 de Pard. 24. 

5 Recogniſ. 22. 

1 11 H. . 12. 


1 A ; 12 Co. 29,30. Book 1. ch.60.Se&.17. 8 H. 4. >2.pl.17. 4bridgedFitz.Charter, 26. Bro. Charter 


Appeal 27, 33, 41, 128. 11 H. 4. 16. pl. 36. f See the Authorities cited to the other Part 


xz of this Section, and Bro. Appeal 150. 3 Inſt. 237. e Supra Ch. 25. Se I, 33. Dp. 34 
4 . Inſt. . pra Ch. 25. . 13. Bro. Appeal, 33 

a pl. 20. S. P. C. 104. Lett. B. H. P. C. 291. 11 ll. 4. 11. pl. 23. 11 H: 4. 48. pl. 23. 9 H. . 5.pl.1- 
1 2 Rich. 3. 8. pl. 17. 9 H. 4. 1. pl. 2. 13H. 4. 6. pl. 14. 38 H. 6. 13. pl. 26. and the Authorities cited tu the 


; | ot her Parts of this Section. i That the Appellee may have ſuch a Scire facias of Courſe on ſuch a Pardin, without 
q producing s Releaſe or other Deed from Frere xc 9 th 7, J. pl. 1. 2 Fer 5 facias, 56. Bro. 
1 Scire facias, 166. a Rich. 3.8. pl. 17. S. P. C. 104. Lett. B. Cont. 11. II. 4. 16. pl. 36. ae, 
Sei“ fa' 23. That there was no need F any Scire facias where an Appeal was abated by the King's Dil, at 

Year and Day were paſſed. 2 H. J. 10. pl. 5. Bro. Charter of Pardon, 69. 11 H. 4. 16. pl. 36. Fit 
Coro 87. Same Caſe Bro. Confeſſion, 12. and Jour in Court. 21. But tis made a Wonder that 8 Scite fad 97 
not awarded. 1 S. P. C. 104. Lett. B. H. P. C: 251. 11 II. 4. 1. pl. 2. m 8. P. 2 104. Lett. B. H P, 4 
251. » Finch 477. Vide Dy.168 pl. 17. 172. pl. 10.15. 2 Rich. 3.8. pl. 17. 9 H. 4. 1. pl. 2. 4 
Fitz. Scire facias 63. Bro. Charter de Pardon, 14. PI H 4. 11. pl. 24. 11 H. 4. 48. pl. 23. ly 1 
4. 6. pl. 14. Abridged Fitz. Coro. 266. Vide Fitz. Coro. 85. Supra ch. 23. Se&. 38,& 41. 49 ll. 7 8 
1. Abridged Fitz. Scire fac“ 56. Bro. Scire facias 166. Appeal 88, 144. 38 H.6. 13. pl. 26. Bio. A 
pea), 141, Charter de Pardon, 28. Supra Ch. 23. Sc&, 38, 41. © Dyer 34. pl. 20. 


8 


a, | | 3 | $:A, 
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Seck. 38. If ſeveral Perſons be outlawed in an àppeal, and one of 
them be pardoned, and get his Pardon allowed on the Non appear, 
ance of the Appellant on a Scire facias, &c. and afcerwards another 8 
them get his Pardon, it ſeems that he ſhall take no * Advantage of the DES > 
Appellant's Default. on the firſt Scire facias, bur muſt ſue out his Scire fa- Fitz Scire 
cias, &c. in the ſame Manner as if there had been no ſuch Default. © facias 63. 
Seck, 39. It is holden by great Authorities, That if a Perſon be cg 
convicted of Manſlaughter upon an Appeal of Death, the King may pardon Pardon, 14. 
the burning in the Hand; for which this Reaſon is given by Sir Edmard Coke, mY rot 
that it is no Part of the Judgment at the Suit of the Party, but a collateral fan, hold: 
and exemplary b Puniſhment inflicted by the Stature of 4 H. 7. 13. But Le contrary. 
this is made a Quere by © others, and the principal Caſe wherein it is Lang f. C. 
faid to have been refolved, is very differently © reported, and was never; Inſt. 237. 
f adjudged ; And the Ground laid down that the King may pardon ir be- 32 
cauſe it is no Part of the judgment at the Suit of the Party, by which it ſeems Trials Ve 


1 Trials, Vol. 
admitted, that if it were part of the Judgment, the Law wou'd he otherwilc, 4. fol. 382. 


IP" Hobart f. 294. 
expreſs Judgments, quod cautariſetur in manu ſua leva. Alſo it is h admitted, 27 


Suit of the Party upon a Statute, the King cannot diſpenſe with it, 7 , 


” ſo much 48 in 


except in ſome ſpecial * Caſes, wherein it may be reaſonably intended that the Narnre 


ſuch Impriſonment was given by the Statute, by way of Satisfaction to the“ Puniſh 


Publick Juſtice only, in which Caſe it ſeems agreed, I That the King repay Sor 


one convict on the Statute againſt Treſpaſſes in Parks. But it ſeems %%% J 
duobtful, whether the Statute of 4 H.. 13. which appoints the burning of gy bes once. 


the Hand can well admit of ſuch a Conſtruction; for the Words are, Whereas © Raym. 369, 


vpon Truſt of the Privilege of the Church, diverſe have been more bold io commit Murder, yer ao. pt 
dc. becauſe they have been admitted to their Clergy as oft as they have offended; for 68. 261. pl. 
avoiding of ſuch preſumptuous Boldneſs, it is enacted, I hat every Perſon not being in 25 Eh. 

Orders, who hath been once admitted io his Clregy, be not again admitted thereto, and 464. the fof, 
that every ſuch Perſon convict, &c. ſhall be marked, & c. from whence it ſeems pl. 13. ; 


plain, That the Statute expreſsly intends ſuch Marking as a Diſoourage- . 
ment of the Offence; and it ſeems difficult to give a Reaſon why it ſhould 3. 
be conſtrued to mean it only as a collateral and not as a direct Puniſh- Oro. Eliz. 


ment. Neither doth it ſeem a plain Reaſon, that becauſe the Statute in- — <1 = ; 
tended it as an exemplary Puniſhment, the King may diſpenſe with it; Moor 551.pl. 


for ſurely the Execution of an Appellee attainted of Murder,and the perpe- 793, 


s Raſt. Eat. 


on an Appeal, who cou d not make his Purgation, were alſo exemplary . b. pl. 2-56. 


it is omitted 


diſpenſe with them. And therefore upon the whole this ſeems to be a 55. b. pl 6. 


Point that deſerves to be farther conſidered. 4 at, o. b. 
Seck. 40. But granting that the King may pardon the. burning the 26 Saris 


Hand in an Appeal, it ſeems a very reaſonable n Conſequence that the 28. 


Which ſays, That after burning he ſhall be delivered, which ought to Toft 200, 


have this Conſtruction, that he {hall be delivered after burning, where 439: | 
| Dy. 238. pl. 


he is to be burned. 34, 35. 
2 Inſt. 200. 3 


m Vide ſupra Se&.35. 5 Co. 50. b. Dy. 261. pl. 26. Nt "tis made 4 Sucre, Dy. 200. pl. 68. 


whether the King con d not pardon ſuch Impriſonment. ng Co. 50. b. Vide Ch. 33. ScQ, 131. Cro. Ca 596, 
597. Hob. 294. 


H h h h h Seck. 


ſeems rather to make againſt it than for it; for there are 8 Precedents of 5 Le 


That where a Defendant is to have a certain Impriſonment, &c. at the * Pare of che 


may diſpenſe with ir, as it is ſaid that he may, wich finding of Sureties by notify char che 


tual Impriſonment of a Clerk delivered to the Ordinary upon a Conviction "x. Lg 


Puniſhments ; and yet it is generally m agreed, That the King never cou'd ;; pl. 1. 26% 


Party ſhall immediately be delivered by Force of the Statute of 18 Eliz. . 


114. 


2 
» 4 
* 
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cgi. Sec. 41. It ſeems to have been always agreed, 2 That « 5 
„0. 1. » 9 1 9 
pops ol 13. Pardon will diſcharge any Suit in the Spiritual Court ex offi; 5 a 
Cro. Ca. 113, ſeems to be Þ ſettled at this Day, Thar it will diſcharge any duit im lich 
5 Court ad inſtantiam partis pro reformatione morum, or ſalute nim, as for De. 
Winch, 155: ſamation, or laying violent Hands on a Clerk and ſuch like ; for ſuch 


Ja. 335- Suits, like thoſe in the Star-Chamber, are in Truth the Suits of the Kin 


. tho proſecuted by the Party. Alſo it ſeems to be © agreed, That if the 


E! 684 pl 18. Time to which ſuch Pardon hath Relation be prior to the Award of 
Reg rao Coſts to the Party, it ſhail diſcharge them: And it ſeems to be the pe. 
Vide Cio. Ca. eral 4 Tenour of the Books, Thar tho' it be ſubſequent to the Award 
667, 668. of the Coſts, yet if it be prior to the Taxation of them, ic ſhall gif 


d 
EE” charge them: becauſe nothing appears in certain to be due for Colls be- 


2599. pl. 8. fore they are taxed. © Alſo if a Perſon be impriſoned on a Writ of Fx. 


5 Co.. 51. 7 ' | 1 
1 communicato capiendo for his Contumacy in not pay ing Coſts, and after- 


- "Nay bs, 91; wards the King pardon all Contempts, it ſeems that he ſhall be dil. 


Cro. Ca. 46, charged of ſuch Impriſonment without any Scire facias againſt the Þary, 


Wa. G Gs becauſe it is grounded on the Contempt which is wholly pardoned; 


9. wherein ti and the Party muſt begin anew to compel a Payment of the Coſts, 


een Seck. 42. But it ſeems agreed, f That a Pardon ſhall not diſcharge 


ho rhey hav, a Suit in the Spiritual Court, any more than in a Temporal, for a Mat 
mot becw ter. ter of Intereſt or Property in the Plaintiff, as for Tithes, Legacies, 
ed, ſha! net Matrimonial Contracts, and ſuch like. Alſo it is & agreed, That after 


be av.ided ty F 3 | 
„ Pardon, but Coſts are taxed in a Suit in ſuch Court at the Proſecution of the Parry, 


tlie other Books Whether for a Matter of Private Intereſt, or pro reformatione morum, of 
. ſeem contrary, | 


2 ſalute anime, as for Defamation, &c. they ſhall not be diſcharged by 
2 Rol. 158, a ſubſequent Pardon. 5 : 


Lett.S. Seck. 43. If the Offence bepardoned after Coſts are raxed, and then the 


Contra ad. : | 
odd Cro. Defendant appeal to a Superior Court, which gives new Colts, whether upon 
Jac. 159. the Affirmance or Reverſal of the firſt Sentence, they ſhall * not be avoid: 


8 N ed by Reaſon of the Pardon, becauſe they are not given in Relpect of the 


212. bebe, Offence, but of the Award of the former Colts, u hich being taxed be- 
en Excomme- fore the Pardon, arc not avoided by it, and therefore the Appeal was pro. 


 micarion can be 


diſcharged by Pet for determining whether they were well given or not. But if the Ol. 
the King Por. tence for which the Suit was in the Spiritual Court be pardoned, hange 
- 8 Co. 68, ing an Appeal, and ſuch Pardon relate to a Time precedent to the Award 
f*; Co. 5x, of the Colts, and after ſuch Pardon the Appellant deſert his Appeal, and 
s Latch 190. the Spiritual Court award Coſts againſt him in RAPE of ſuch Deler: 


„ tion, it ſeems, n That he may have a Prohibition, becauſe the Pardon 
47. having diſcharged the Coſts of the firſt Suit as well as the Offence, made 
2 uo the Appeal to be to no Purpoſe. It is i ſaid, That Coſts taxed to the Part) 
lo ibi acta a Brieved for a Contempt in a Court of Equity are not diſcharged bY ? 
| wy rg 3 general Fardon of all Contempts, becaule it is the Common Coutle 0 


* a Court of Equity to award fuch Coſts at the Pleaſure of the Judge. 
Winch 125. But it hath been queſtioned whether Coſts taxed by the Prothonotat) up, 
1 2 ws Ab. on an Attachment to the Party grieved be not diſcharged by a genere 
Ne 17. Pardon of all Contempts. 


Lach 155. SeG. 44. It was inſiſted f by the Houſe of Commons in the Earl of D 


+ Ste Tri Lys Caſe, and is enacted by 12 & 13 V. 3. Ch. 2. That no Pardon n 


als, Vol. 2. the Great Seal be pleadedto an Impeachment by the Commons in Parliament. 

fol. 199, 723. Seck. 45. As to the Tenth particular, viz. Whether a Pardon ma) 

Moor 466. be conditional: It ſeems agtecd, k That the King may extend his Met 

3 Wo... what Terms he plcaſes, and contequently may annex to his Pardon 

b.. 274% any Condition that he thinks fit, whether precedent or ſubſequent, on 
the Performance whereof the Validity of the Pardon will depend. 94 
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hap. 37. Of Pardon. 3 95 


Seck. 46: As to the eleventh Particular, viz. Where a Pardon is void in Nc. 43, 

eſpect of a wrong Recital: Ir being a general Rule, 4 That where ever . 4 
e King appears to have been deceived his Grant js void, I take it to 33. 
© agreed. Thar if it appear from the Recital of a Pardon, that the King * Koi. Abt. 


5 milinformed either as to the ® Nature of the Caſe, or the Proceed- 85 Lett. N. 


ps thereupon, the Pardon is void; as where the © King pardons a Man Dy 352, pl. 
ua Felony whercof he ſtands indicted, or indicted or attainted, and {3 

| Truth he never was indicted. G. 55 - . 
Seck. 47. How a Pardon of Felony ſhall be avoided by Statute in! Sid. 41. 


ſpect of a wrong Suggeſtion, hath been already ſhewn, Seck. i Ne 


0. | | 
deck. 48. As to the ſecond general Point, viz. What is the Effect of 

Pardon : | rake it to be ſettled at this Day, That the Pardon of a 

reaſon or Felony even after a Conviction or Attainder, does ſo far vide, Keb 
ear the Party from the Infamy and all other * Conſequences of his 949 pl. 5g. 
rime, that he may not only have an Action d for a Scandal in calling g 1 Coro. 
im Traitor or Felon after the Time of the Pardon, but may allo be a * 8 
od Witneſs notwithſtanding the © Atrainder or Conviction; becauſe the C. Ca. 5g. 
adon makes f him as it were a new Man, and gives him a new Capa- f Co 4 
Ity and Credit. : e | 2 4 Hob 67,81, 
&. 49. And it hath been 8 admitted that the King's Pardon of 1%, 8, 
he burning of the Hand on a Conviction of Manſlaughter hath the ſame N K 
ſect as to this Purpoſe, as the burning would have had, which is h a- 121. 
reed to reſtore the Party to his Credit. 1 Abr. 
eck. 50. But ic hath been adjudged, i That a Pardon is of no Man- Owen, 15. 


er of Force, as to this Purpoſe, till it have paſſed the Great Seal. 3 
m. 23. 


ke an Arreſt for it, by one who did not know of the Pardon, unlaw- 622. pl. 13. 
ſul, becauſe ſuch Arreſts being for the Publick Good are to be favoured; vo Trials 
aud therefore ſhall not be actionable by Reaſon of ſuch a Pardon, as Val 9: 
ſanda lous Words ſhall be, becauſe they deſerve no Favour. 8 553 585,596, 
ad. 52. I do not | find it clearly ſettled, Whether the Pardon of vai 
2 Conviction of Perjury make the Party a good Witneſs. | 5 Mad. 1, 
Sect. 53. If a Man be convicted, or deprived, or otherwiſe puniſhed '5 
fr an Offence during a Seſſion of Parliament, and at the ſame Seſſion an SO 369, 
At paſſech which pardons the Offence : It ſeems agreed, m That the Br rhe . 
Conviction or Deprivation, c. are ipſs facko avoided, becauſe the Act ga,“ e 
king Effect from the firſt Day of the Seſſion, it now appears that the ond State Frl. 
Oflence was pardoned at the Time of the Conviction, Gr. Allo it hath , Vol. 2 50 
been adjudged, That where an Act of Parliament expreſsly pardons ſuch R. ... 
and ſuch Crimes from a certain Day before the Seſſion, it thereby avoids 38. 33 
len Convictions and ? Deprivations, and P Awards of Colts and A- vrt Triel, 
merciaments, 4 &c. for ſuch Crimes, whether ſuch Convictions, ec. fe 
were before or after the Seſſion, becauſe it appears to be the Intent of Vol. 4. 379 fc 
[the Parliament that ſuch Crimes ſhall no way be puniſhed, which can- i Supra Ch 


not take Effect if ſuch Convictions, &c. continue in Force, 33- S 129, 
| | i By the Lord: 


in the Earl of 


| . = | Warwick" 
Vial State Trials, Vol. 4. 379 4% 386, * Hob. 67,82. ! Vide State Trials, Vol. 2. 546 to $24, 1 3 
Nat 5 Mod. 15, 16. Raym. 369, 370, 379, 380. Kely. 37,38. 1 Sid. 52, 221, 222, 3 Lev. 426. : 
ro. Eltz 41.pl. 4. Watſon's Clergyman Law, Ch. 6. pag. 31. in che Felis Edition. Vide Latch. 42. ® 6 Co. 
4.2 Cro, Ca.67, 68, 114, 115. Vide Latch, 22, 141. 8H.s. 2. pl 6. 35 H. 6. 1, 2. Fitz. Fines, 


21. Pardon, 6f. Burton's Caſe. 6 Co. 13. b. 14. a But thi; Caſe hath often been denied th be Law, 1 Keb. 


180. pl. 24. 1 Sid. 164, 222. ? Latch, 190. Noy 91. Cro. Ca. 47. 436 H. 6 14,25. 37 H 6.21 Fitz. 


Charter 22 5 Co Co. Li 
ja -0. 49. O. Lite. 126 b. Cro. Ja. 64 Moor, J. 11. 3 ö 5 | 
n Excommunication bs parden'd by a general Pardon of ak Contempt, be. Soprn Sect. it: . 
5 Sec. 


dect. 51. Alſo it is ſaid, * That the Pardon of a Felony will not Cont. Cro Ja. 


1 S+und.362, 


=: 7 


5 O& Pawn - kold 


* 1 Lev. 8. Seck. 54. But it ſeems to be a ſettled © Rule, That no Pardon b 
Mod. 33. the King, without expreſs Words of Reſtitution, ſhall diveſt, either * 
1 Keb. 695, the King or b Subject, an Intereſt either in Lands or Goo 55 


ds, veſted j 
1 
OY 517, them, by an Attainder or Conviction precedent. Vet it ſeems e agree 
3 Mod. 101. That a Pardon prior to a Conviction, ſhall prevent any Forfeiture eirhy 


e either 
241,242. of Lands or Goods. 


S: Seck. 55. It hath been adjudged, d That a Clauſe 


p cen a of Releaſe of al 
Sid. 167, - Judgments and Executions in a general Pardon, extends as well to Debts 
168, 264. 


Tnclonl Itb 1. due to the King by Aſſignment or Forfeiture, as to thoſe originally due tg 
c 15.Sc&.8, him, and that ir doth not reſtore them to the Perſon who aſſigned or for. 
* Dy-34- Pl. feited them, but extinguiſhes them in the Hands of the Debtor, 


i:.chofLew Sec. 56. It ſeems agreed, That notwithſtanding the King's Pardon 


4% O'S Simoniſt coming into a Church contrary to the Purport of 31 El.g 
TR id. or to an Officer coming into his Office by a corrupt Bargain, contra 


Sect. 3. do the Purport of 5 & 6 Ed. 6. 16. may ſave © ſuch Clerk or Oft 


* 5 Co.110. from any Criminal Proſecution in Reſpect of the corrupt Bargain; pet! 


8 77 ſhall it not f enable the Clerk to hold the Church, nor the e O ene 
Sate Trials retain the Office, becauſe they are abſolutely diſabled by Statute. 
Val 3 deck. 57. Allo it ſeems h agreed, That the King's Pardon cannce 
4 1 Lev. 125, ſalve the Corruption of Blood by Attainder of Treaſon or Felony, 


18 Sect. 58. As to the third general Point, viz. Whether a Pardon ms 
1 Keb. 695, 


„ waived: I take it to be i agreed, Thar a general Pardon by Parly- 


5 ment cannot be waived, becauſe no one by his Admittance can give to 


2 Saund-362, a Court a Power to proceed againſt him, when it appears that there i; 10 


3 as. 
2854 167, Law to puniſh him. 


3 Se. 59. But it is & certain, that a Man may waive the Benefit of 
4 1 52 2 85 Pardon under the Great Seal, as where one who, has ſuch 2 Pardon doth 


Owen, 87, Not plead it, but rakes the General Iſſue, after which he thall not reſort 
88. do tne Pardon. e : 

o. Lit. 120, | | 
a. And now I am to ſhew in what Manner a Pardon is to be taken Ad 
ala. 154: vantage of, which I ſhall conſider, | 


_ Clergyman's 


Law, ch. 5. 1. In Relation to a general Pardon by Parliament. 
pag. 28. in the 


Fall Edin. 2. In Relation to a particular Pardon under the Great Seal. 


b 3 [nſt, 154. | | | 
3 Bullt.9%, Seck. 60. And firſt, as to the pleading of a general Pardon by Pat 
SeeB.1.ch. liament : It ſeems | agreed, That if any Perſons are iexcepted out of it 


11 the Court is not bound, and ſome m have holden that it hath no Power 
I Keb. . 


J in Diſcretion to give any Perſon the Benefit of it, unleſs it be pleaded. 


* Co. Lite, Allo it ſeems generally agreed, That if the Body of ſuch 4 Pardon 
. 2. 391. 


either excepts divers particular Perſons by Name, or excepts all thole 
3 who come under a general Deſcription, as all thoſe who adhered to J. ö. 


: Foo B.r. a &c. no one can demand the Benefit of it, without expreſsly ſhewing in 
4 Sec. 03. 


8. P. C. 113, the n firſt Caſe that he is not one of the Perſons excepred; and in ile 
pg ome latter Caſe, that he is not included in ſuch Deſcription. And if he 
OJ. ct. A. | | 

Bro Notice, 


1. 6 | | 
26 H. 8. 7. pl. 34. 11H. 4. 41. pl. 8. Bro. Coro. 30. 200, Indictment, 2. Fitz Coro. 89: Los 
Juſt. * 15. pl. 13, K 8. P. = 173. Lett. A. 169. N Bro, Coro. 200, Kely. 24, 25, f H. 1 


b. 
8E 4. 7. pl. 1. Cro. Ca. 33. Crompt. Juſt. 115 pl. 13, 14. Cco. El. 768. pl. 9 778. pl. 71: 600.79 


Moor, 770. pl. 664. Ray m. 23. 2 luſt. 234. 2 Roll. Rep. 307. Cro Eliz. 4. pl. 2 Moor, 619 f 11 
I Leon. 300. Cro. Eliz 125. pl. 4. Cont. Lane 31. Moor 3944 Vide 3 Co. 49. Cro. Ca. 3% Sys 
8 E. 4. 7. pl. 1. S. P. C. 163. Lett A. Fitz. Pardon 3. Bro. Pleadings, 124. Cont. 2 Leon. 26, 11. 7 

7 pl. 1. S. FP. C. 103. Lett. A. Fitz. Pardon 3. Plowd. Com. 103. à. 484. b. Bro. Chart. 66. 4 
pl 9. Dy. 27. pl. 180. State Trials, Vol. 2. fol. 5. 


A hap 


dhe h Great Seal, I ſhall obſerve only the following Particulars. Allen. 


| |. 845. | 
ſuch a Pardon, unleſs it be pleaded. . Vide 2 Leon. ö 
Sect. 65. Secondly, That he who pleads ſuch a Pardon, ought to Gente Jed: f 


| the Court may in Diſgretion indulge him a farther Day to put in a bet- 123. pl. 4. 


"pn acquit, &c. to produce the Record immediately, becauſe it is plead- ot 4 good 
\ » : | r . g unleſs under the 
ec in Bar, and be that pleads it hath neither the Cuſtody nor Property 67% el ans N 
| 01 it. | conſequently 4 
that Articles 1. 
5 ; | of Surrender 14 
anne? be pleaded at amcunting to 4 Pardon, State Trials, Vol. 1. fol. 378, Cc. 1 Cro. Eliz. 153. pl. 33. H. F. C. k 
252. S. P. C. 103. Lett. B. 11 H. 4 41. pl. 6. 1 See the Bogks above-cited, and Cro. Ja. 70, 317. Cro. 4 
a. 441, 442. 1 Jon. 377. 1 Sid. 301. Cro. El. 217, pl. a. 547, pl. 21. 716. pl. 42. m 11 H. 4. 41. 4 
bl. s. S. P. C. 103. Lett. B. * Vide Supra, Ch. 35. ScQ. 2. 4 
| 1 
1111 Self 4 


Chap. 37. Of Pardon. 397 
happen to be of the ſame Name with one of the Perſons excepted by = 
Name, it is ſaid that it will not à be (ſufficient for him to aver that he 3 E. 4 7.p!. 
was none of the Perſons excepted, without adding that he is a different 5. p. C. 15 
perſon from ſuch other of the ſame Name. Which, how it can be tried, Lett. A. 
unleſs it appear by ſome Additions to the Name in the Statute, may de- Fit. Pardon, 
ſerve to be conſidered. But if the Body of a Statute be general as to all . 
Perſons whatſoever, and afrerwards ſome are . . 0 in the Proviſdes, 
b perhaps it may be ſufficient to plead ſuch a Pardon, without any A- vide i Lev. 
verment That he who pleads it is none of the Perſons ſo excepted; it . 
being a » general Rule, That where a Man is within the general Words 3 l. 
of the Body of a Record or Deed, which is qualified by ſubſequent Pro- Raym. 23. 
viſoes, it is ſufficient for him to bring his Caſe within ſuch general Words, 33 Lev. 26, 
2 that the Exceptions in ſuch Proviſoes ought to be ſhewn of the other Riym. 65. 
Side. . | Es # Cro, Ca. 515. 
Seck. 61. But it ſeems agreed, d That the Court is ſv far bound to a H. P. c. 
take Notice ex OVHcio of a general Pardon by Parliament, which extends 21. 
to all Perſons in general without Exception, That it cannot proceed a- * Com,” 
gainſt any Perſon whatſoever as to any of the Offences pardoned, tho? 26 H. 8. 7. 
he be ſo far from pleading it, or praying the Benefit of ir, that he docs _ 1 
all he can to © waive it, VNV EG Dy. : . wh wy 
Seck. 62. Alſo where a general Act of Pardon excepts certain Kinds of 188. 
Crimes, there is f no need to aver that the Crime whereof a Perſon is 108 =. 
indicted js not one of ſuch excepred Crimes; but the Court ought judi- 11 H. eget 
cially to take Notice whether it be excepted or not. RET, Son 
Seck. 63. Alſo where ſuch a Statute excepts only one Particular Perſon, indidmem“ 
it hath been 8 ſaid, That there is no need of an Averment that a Perſon : 
indicted is not ſuch Perſon ; but that the Court is to take Notice whe- f 22 Rep. 
ther he be or not. _ „ * Vide ſupra 
Secondly, As to the taking Advantage of a particular Pardon under * 


| | Cro. Ca. 449- 
Sei. 64, Firſt, Ther it will be i Error to allow a Man the Benefit of g1-44;, 
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t produce it ſab pede figilli, tho it be a Plea in Bar, becauſe it is pre- 116. pl. 17. 
ſumed to be in his Cuſtody, and the Property of it belongs to him. 8 Co. 68. 
Yer if a Man plead ſuch Pardon without producing it, it ſeems m that P d. Bft, 


% 
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A am p 


s * 
Er” 446 y 
7 P 
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ter Plea; and that at ſuch Day he may perfect his Plea by producing the Vide 3 Leon. 1 
Charter. Alſo it ſeems o agreed, Thar there is no need in a Plea of Au- ates fs fuch - 


- — 
— * 
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H. P. C. Seck. 66. Thirdly, That if there be a Variance * between the Re. 
"LM Ch.z5, cord on which a Man is convicted or attainted, and his Charter of Pat. 
Se&.3, 4,5. don; yet if there be no Repugnancy to intend that the ſame Perſon ot 

be, Thing are meant in both, it may be ſupplied by proper Averments: ang 
Lett.a, © therefore if one be indicted by the Name af J. S. b Yeoman, and Par. 
Crompt.Juſt. doned by the Name of J. S. Gentleman, or indicted . by the Name gf 
1 B. the Tasker, and pardoned by the Name of B. the Son of V/. he may 
Dy. 34-pl.20. make good the Variance by averring, that he is the ſame Perſon intended 
: Rolle Rep. in ſuch Indictment and Pardon: Or if in an Indictment © of the Death of 
Fitz. Coro. 5. S. the Stroke be ſuppoſed to have been given on the firſt of Auguſt, and in 
294. tut 18 the Pardon on the third, the Party may aver that the Death of one andthe 
. ſame 7. S. are intended in both. And if ſuch a variant Pardon be pleaded 
Brief, 364 without any ſuch Averment, it ſeems that the Court may in Diſcretion 


ems comrary. give the Party a farther Day either to d perſect his Plea, or to © purchaſe 


g _ ++" a better Pardon. And there are ſome f Inſtances in the old Books, where 


AbriogedFitz. upon ſuch Variance the Court took an Inquiry of Office, whether the ſane 
monſtrans Perſon were meant in both Records. 


Bro. Variance Seck. 67. Fourthly, That no ſuch Pardon can be pleaded togetlet 


31, Vith, or after the General Iſſue, unleſs it be of a Date ſubſequent to the 
Coro. 29. 


| Charrertie Time of the pleading ſuch Iſſue, becauſe otherwiſe it is waived by it; as 


Pardon, 15. hath been more fully ſhewn, SeF. 58. 
* eſs Sect. 68. Fiſthly, 8 Thar the Party ſhall not be obliged to lay the Streſs 


Biol: make Of his Caſe on any particular Words or Clauſe in ſuch Pardon, but may 


mention of 427 take Advantage of the whole, 
23 See. 69. Sixthly, That after an * Amerciament in the King's Bench hath 


that the Per- been eſtreated into the Exchequer, and the Party being taken upon Pro- 
3 ceſs from thence hath inſiſted upon a Pardon, and been denied any Be- 
nor wit hſland. nefit from it, yet he may be brought by a Habeas Corpus cum cauſa to the 
ing the Veri. King's Bench, becauſe the Record remains there, and the Tranſctipt is on- 
447 H. 4 41. IA ſent into the Exchequer, and may plead the ſame Pardon in the Kings 
5 Bench; and if ir be adjudged ſufficient, may have a Superſedeas to the 
1tZ. mon . Barons, c. | 8 ; Fs | 
- p 22 ot Sect. 70. Seventhly, That while the Statute of 10 Ed. 3. 2. ſtood in 
1 Sid. 41. Force, (which required all Perſons pardoned for Felony to find Suteties 
pong mas for their Good Behaviour before the Sheriff and Coroners within three 
Fitz. Ofice Monrhs, Cc.) no Pardon of i Felony could be allowed, without a Writ 
de Court, 34: out of Chancery, commonly called a Writ of Allowance, teſtifying that 
455 125 the Party had found * Sureties, &c. according to that Statute, unlels it 
Office de were diſpenſed with by a Special Clauſe of Non obſtante, ce. But the Neceſ- 
8 * ſity hereof is taken away by 5 & 6 V. G. M. 13. Which hath repealed the 


0 


294. ſaid Statute of 10 Ed. 3. but hath provided, That the Fuſtices hefore whom am 


3 Aff pl. 15. Pardon for Felony ſhall be pleaded, may at their Diſcretion, remand, or ummit 


2 the Perſon that pleads it to Priſon, till he or they ſhall enter into 4 Recognizance 


Bro. Cor. ig, with two ſufficient Sureties for the Good Behaviour for any Time, not exceeding 
or 191. ſeven Tears, Provided that if ſuch Perſon be an Infant or Feme-covert, . U 
Variance, 63. — 7 | ; 7 his or 
Bur Bro. in ſbe may find two ſufficient Surcties, who ſhall enter into a Recognizance fo 


abridging this her, being of the Good Behaviour, as is aforeſaid. 
Caſe unger the 4 being f | he | 9 ff if, 


Title of harter 


of Pardon, 29. | | | | ier. Chart. 22. 
males this Remark, quod mirum mihi. 637 H. 6. 4a. Fitz. Chart. ar. * 36 H 6. 24, 25. on 12 b. 
Bro, Charter 25, i S. P. C. 103. Lett. C. Crompr. Juſt. 115. pl. 15. 3 H. 7. pls Pow. Lon 1 
1 Keb. 9. pl. 11. 1 Sid. 41. Raym. 13. 3 Inft. 234, 235. But there never was any Neceſſity for ſuch ; 25 
4 Pardon of Treaſox, Cro. Eliz. 814. pl. 22 Noy. 31. 15a. 4 Breach of the Recognizance hin 
ain. 3H. 7. 7. pl.s. S. P. C. 103. Lett. C. Crompt. Juſtice, 115. pl. 16. 
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Chap. 38. Of the General Iſue. ah 
Seck. 71. Eighthly, That the Judges may inſiſt on the uſual Fee of 


Gloves * to themſelves and Officers, before they allow a Pardon. "gg Coro 


V WIE 4 E. 4. 10.b. 
2 Jon, 56. 1 Sid. 452. pl. 18. Kely. 25 Pulton de pace, 88. 2. 


33 * 


CHAP. XXXVII. 
Of the General Iſue. 


6 Jig ſhewn already, Ch. 2 3. Sect. 126 and 135. that the General 

Iſſue is pleadable in capital Caſes, together with any other 
Plea in Bar or Abatement, which is not repugnant to it; and that 
it may alſo be pleaded even after ſuch Plea found againſt a Defendant ; 
and having alſo ſhewn, Ch. 37. S#. 59. That the Plea of the General I- 
ſue amounts to a Waiver of a Pardon; and Ch. 26. Sec. 66. gc. what is 
a good General Iſſue to an Information on a penal Statute; and in the 
ſame Chapter, Sed. 73, 74. In what Manner the Iſſue is to be joined 
on ſuch an Information, and where it is to be tried, I ſhall in this Place 
take Notice only of the following Particulars ; 


Seck. 2. Firſt, That in a criminal Information or Indictment in the, 1 
King's Bench, for a Miſdemeanor, and alſo in an Indictment before 231. oY 
Juſtices of the Peace, the Iſſue is well joined for the King by the Words Coke's Entr. 


4. B. qui pro Rege ſequitur ſimiliter, &c. without any Addition, ſhewing 3&; C _ 
that 4, B. is the proper Officer for this Purpoſe ; for it ſhall be intend- 4 1 Co. 17. a. 
dd that he was ſufficiently known to be ſuch by the Court. But in all - + % Hy 
i Precedents I meet with of Informations of Intruſion, the Iſſue for the 574% 579, 
King is joined by the Attorney General, naming himſelf ſuch. _ 381,4. 385,a. 
Seck. 3. Secondly, That in Indictments of e capital Crimes, after the t 1 
Defendant hath pleaded quod ipſe in nallo oft inde culpabilis, & inde de bono & 42. . 
malo ponit ſe ſuper patriam, (which is the general Form of pleading the Ge- Coke, Ent. 


teral Iſſue in capital Caſes, both in f Indictments and 8 Appeals,) the hg V4 * 
Uſage ſeems to have been immediately to award Proceſs againſt the Jury, 356, b. 358,a. 


vithout any expreſs joining of Iſſue on the Part of the King. But in ag Bl. | 
the Precedents of Appeals of Felony, whether by an h Appellant or i Ap- rubs. s. : Fo 
prover, generally the Iſſue is expreſsly joined by the Appellant and Appro- * See #he Prece- 9 
fer as well as the Appellee. wy 15 i 
Seck. 4 Thirdly, That it ſeems & the better Opinion, that if an Iſ- « Coke's Ent. ; 
lue be joined in Proceſs on a Recognizance for the Peace, whether the 228 1 
Defendant killed 7. S. and ſuch Iſſue be found for the King, yet ſhall it b. * ws 5 9 
not eſtop the Defendant to plead Not guilty to an Indictment or Appeal - b. 50. . b. 57. — 
br the Death of the ſame J. S. 23 j 
| q 


54, a. 55. b. 

h See the Pre- 
8 . | | Cedents cited to 
b precedent Letter. But in Raſt. Ent. 43. b. after the Generel Iſſue with an &c. the Proteſt is immediately 
Parded ogainſt the, Jury, i Raſt, Ent, 42. b. * 7 H. 4.35. b. Bro. Appeal 19. | 


CHAP. 


| Seate Trials, vincing than the higheſt Eloquence of Perſons ſpeaking in a Caule not 
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CHAP. XXXIX. 


— 


Where a Priſoner ſhall be allowed C 
and a Copy of the Indictment, E 


A Perſon having pleaded Not guilty is to be tried either, 


1. By his Country, or 
2. By his Peers, or 
3. By Battle. 


But before I conſider what is pre e 
ſhall endeavour to ſhew, 15 Proper to wy of theſe in their Order, | 


Dein ider nay have Counſel v9 ai lin n ki 


2. Where he may have a Copy of the Indictment. 


Seck. 1. As to the firſt of theſe Particulars, I take it to 
4 5 1 | | * d, 1 it to be a ſettled 
ds p Rule at Common Law, That no Counſel ſhall be allowed a Priſoncr, 
H whether he be a Peer or Commoner, upon the General Iſſue, on an In- 


7 H. 4: j b. a. q 
Finch. 385 dictment of Treaſon or Felony, unleſs ſome Point of Law ariſe, proper to | 


. tals. ys be debated. | 

Fitz. Coro. Seck. 2. This indeed many have complained of as very unreaſonable, 
88 an conlidered, that generally every one of Common Underltand- 
F. F. C. % ing may as properly ſpeak to a Matter of Fact, as if he were the belt 
3 and \pf and that it requires no manner of Skill ro make a plain and 
44> wa 3 Defence, which in Caſes of this Kind is always the beſt; the 
Dr. & Stud. Conf city and Innocence, artleſs and ingenuous Behaviour of one whole 
B. 2. ch. 48. Conſcience acquits him, having ſomething in it more moving and con- 
Vol. 1. f. 70. he; 4 

Ves. £1042, their own. And if it be farther conſideted that it is the © Duty of the 


See the . be indi | ; ; 
nds 5 Court to be indifferent between the King and Priſoner, and to fee that 


the Indictment be good in I. - 
es th e good in Law, and the Proceedings regular, and the E. 
A Chapter. vidence legal, and ſuch as fully proves the Pen there ſeems no 
tw Tri- great Reaſon to fear bur that, generally ſpeaking, the Innocent, for 
f 70. 265, whole Safety alone the Law is concerned, have rather an Advantage than 
614. Vol. 4. Prejudice in having the Court their only Counſel. Wheress on theo, 


f. 355. | 
3 Inſt. 29. ther Side, the very Speech, Geſture and Countenance, and Manner o 


Rulbworth's Defence of thoſe who are Guilty, when they ſpeak for themſelves, ma) 


Far 9g often help to diſcloſe the Truth, which probably would nor ſo well be 


fg . diſcovered from the artificial Defence of others ſpeaking for them. 
© Bulſt. 14). | 
3 Iſt. 29. 
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| al Matter to plead to an Indictment, or an | Error to Aſſign in order to | 


| ſometimes add others to them. 


Chap. 39. and a Copy of the Indifiment. 401 


Sec. 3. But the Law allows a Defendant the ſame Benefit of Counſel 
in an * Appeal, whether Capital or not Capital, as in any other Acttion. S. P. C. 151. 
Perhaps for this Reaſon among b others, becauſe Appeals are preſumed to D & Sud. 
be generally carried on with greater Heat and Spleen than Indictments, B. 2 ch.48. 
and yet are not ſo much to be favoured as being for the moſt Part rather 8 296. pl. 

rounded on a Deſire of private Revenge than of publick Juſtice ; and &ciw. 176.b. 
therefore the Defendant ſhall have ar leaſt the ſame Advantage in them Finch otLaw 
as in Common Actions. „ gy 5 

Seck. 4. Alfo upon Indictments, the Court will never refuſe to aſſign 9 EA. pl. 4. 
2 Priſoner Counſel to argue a doubful Point of Law, happening to atiſe #' 2g" vii 
ar or after his Trial; as where it ſhall appear queſtionable whether the on” Me 
facts proved, if true, fully © amount to the Crime charged againſt him; Dr. & Stu- 
or whether the Perſons offered to be Evidence againſt him be d legal _, 2. 
Witneſſes in Reſpect of ſuch or ſuch Exceptions againſt them; or whether J oft 137. 
certain Perſons returned © of his Jury can be lawful Jurors, in Reſpect of State Trials, 
certain Objections againſt them; or whether the F Indictment or J Proceſs, Rath 369: 
4c. be ſtrictly legal: In all which Caſes the Priſoner muſt f propoſe Stefford 671. 


| the Point, and 8 if the Court think it will bear a Debate, they will al- a Stare Tri- 


als Vol. 2. 


ſign him Counſel to argue it. Pot 


Seck. 5. Alſo where-ever a Priſoner hath a h Pardon or other k Speci- Ee rel 
S VOL. 3. f. 


reverſe an Outlawry, the Court will of Courſe aſſign him Counſel. And + ; Ing. 29. 


it is ſaid, That for ſuch collateral Matters any one may be of Coun- („Leg. 6s. 


; g Ca. 147. 
ſel for a Priſoner without any Aſſignment, 13 ks: 


Seck. 6. Bur if a Queſtion ariſe on the Trial of a Peer concerning the :37. 


Courſe of Parliamentary Proceedings, the Lords will not n ſuffer it to be 510 


agued by Counſel, but will debate it among themſelves, State Trials, 
Seck. 7. There is a Caſe in the Tear-Book of ? H. 7. Where a Serjeant Vol. 2. f. 762. 


it Law, as amicus Curie, offered his Opinion to the Court, concerning 115 Vel 1 


the Trial of an Indictment of Death, That it was not proper to proceed 694,01, 709, 


in it till the Year and Day were paſſed, nor doth he appear to have been 753, 764. 
hended for it. P But it is not ſafe f he ciches 6 
any way reprehended for it. ut it is not {afe for any one to be either » 3 1,6. 29, 


Counſel or Solicitor to one in Priſon for a capital Crime, in order to 137 © 


prepare him for his Trial, without an Aſſignment from the Court. But 5 All. 
by Leave of the Court Priſoners have ſometimes been indulged the Aſſiſt- Fitz Office 


ance of Counſel, not only to 4 adviſe them in Priſon, but « alſo to ſtand by de ©ourt, 34. 
them at rhe Bar: But it is ſaid, That in Strictneſs they ought not ton 3. 
be prompted by them as ro Matters of Fact, , nor to have the Aſſiſtance Bro. Coro. 


| . 8, 129, 
"Bog Papers drawn up by Counſel to prepare them for their Finch = 


Seer. 8. After a Priſoner hath had Counſel aſſigned him, the Court '2 Jo. 180. 

will not * diſcharge them without his Conſent, tho they deſire it, but will 1 
| | | 8 Tear- Brok of 

Sect. 9. It is u ſaid, That the Court cannot aſſign an Appellee any of * H. 7. 13. 


x : x a the Court re. 
the King's Counſel; but that if they will they may be either for or a- fuſed it, — 
gainſt him. | | | cauſe ehe Par- 
ty was of very 
bad Fame. 
: 5 NO” | n 2 Jo. 180. 
State Trials, Vol. 2. 694, 699. 7 H. 4: 36 a. S. P. C. 151. B. 3 Inſt. 29, 137. P State Trials, Vol. 
2. fol. 272, 273, 712, 743, 763, 768. q State Trials, Vol. 3. f. 133. State Trials, Vol. 2. fol. 614. 
State Trials, Vol. 2. fol. 614. State Trials, Vol. 1. f. 732. Vol. 2. f. 743, 762, 763, 770. * State Trials, 
Vol. 2. f 711, 712. v I Bulſt. 85. Te 


K K KK K Sec. 


402 Where Priſoner may have Counſel, &c. Book Il. 


Seck. 10. It having been found by Experience that Priſoners hays 
been often under great Difadvantages from the want of Covnſel, in 
Proſecutions of High Treaſon againſt the King's Perſon, which are ge 
nerally managed for the Crown with greater Skill and Zeal than ordina· 
ry Proſecutions, it is enacted by 

Perſons whatſoever, that ſhall be accuſed and indicted for High Treaſon, wh 

any Corruption of Blood may or ſhall be made to any ſuch Offender or O fenden, 
or to any the Heir or Firs of any ſuch Offender or Offenders, or for Mifprifus of 

ſuch Treaſon, ſhall be received and admitted to make his and their full Defence ty 

Counſel learned in the Law : And in Caſe any Perſon or Perſons ſo acted w i 


dicted ſhall defire Counſel, the Court, before whom ſuch Perſon or Perſons foal be 


tried, or ſome Judge of that Court is authoriſed and required, immediately un | 


his or their Requeſt, to aſſign to ſuch Perſon and Perſons, ſuch and { n 
Counſel, not as 6 two, 15 the god or Perſons ſhall defire, to 4 fx 
Counſel ſhall have free Acceſs at all ſeaſonable Hours; any Law or Uſage to the cp 
trary notwithſtanding. ra, 
Sect, 11. But it is provided, S. 3. That any Perſon being indided if (uh 
Treaſon may be outlawed, &c. and where by the Law, after ſuch Outlanry, he may 
come in and be tried, be ſhall upon ſuch Trial have the Benefit of the ſud 48 
Seck. 12. And it is farther provided, S. 12, 13. That nothing in the ſail 
AG ſhall extend, or be conſtrued to extend to any Impeachment or other Proceed. 
| ings in Parliament whatſoever. And alſo that it ſhall not any ways extend 
to any Indict ment of High Treaſon, nor to any Proceedings thereupon, far counter 
 feiting his Majeſty's Coin, his Great or Privy Seal, his Sign Manual, or Privy 
Signet. ” | 
ee, 13. As to the ſecond Particular, viz. Where a Priſoner may 
* r Lev. 68. have a Copy of the Indictment againſt him: It is ſaid, 2 That by the 
Moor, 656- Common Law it is always denied in Caſes of Treaſon or Felony. Vet 
Vol. 1.£644. if a Priſoner take a legal Exception to an Indictment, it is ſaid? that the 
Vol. 2. fol. Court will grant him a Copy of ſo much as concerns his Exception. Al- 
Vol. 3 Pöl. ſo if he have ſuch Matter to plead which cannot well be put into 
361,862,863, Form without Knowledge of the Charge againſt him as laid in the In- 


864. Am ; is ob” is is © Peart 
Show. 131. dictment, as Autrefoits acquit, &c. it is © ſaid that the Court will givel 


1 Sid 85, the Heads of the Indictment, to enable him to have his Plea fo drawn as 
>Lev-68- to ſuit the Charge againſt him. 
1 Sect. 14. But it is enacted by 7 W. 3. That every Perſon and Perſons 


Vol. a. fol. indicted for High Treaſon, except for counterfeiting the Coin, or the Gra of 
7. Privy Seal, or Sign Manual or Privy Signet, ſhall have a true Copy of the whole 
Indictment, but not the Names of the Witneſſes, five Days at the leaſt before In 
al, to adviſe with Counſel thereupon, to plead and make their Defence, his or their 
Attorney, or Agent, requiring the ſame, and paying the Officer his reaſonable Fits 
for writing thereof, not exceeding five Shillings for the Copy of every ſuch IndiÞe 
ment. 
Seck. 15. What Exceptions may be taken to ſuch Indictment, and 
when, hath been ſhewn, Chapter 25. Secf. 148, 149, 150, 151. 
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7 Wil. 3. 3. That all and every Perſon and 
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From what County the Jury is to be re- 
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bt 
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ny OR the better underſtanding what more particularly relates to a 
0 Trial by the Countrey in capital Caſes, having ſhewn Ch. 5. Sech. 18. 


That by Vertue of a ſpecial Commiſſion, Juſtices of Oyer and Terminer 
nay fit in one County, for the Trial of a Fact in another by the proper 
lors. And having alſo ſhewn, Ch. 23. Se@. 92. what is a proper Place 
rom whence a Viſne may come, I ſhall in this Place only conſider, 


id 1. From what County the Jury is to be returned. 
. 2. By Vertue of what Proceſs. 

1a 3. Before what Court. 

75 


J. How they may be challenged. 


| As to the firſt of theſe Particulars, viz. From what County the Jury 
$ to be returned: I ſhall endeayour to ſhew, | 


ct 1. From what County they are to be returned for the Trial of the 
* General Iſſue. 5 : 
W. 2. From what County for the Trial of a Foreign Plea. 

(0 | | 


| SeQt. 1. As to the firſt Point, viz. From what County a Jury is to bee 
teturned for the Trial of the General Iſſue : I take it to be ® agreed, 8. P. C. 154. 
That b regularly by che Common Law they muſt be returned in all Caſes, oY r 

or the Trial of the General Iſſue from the ſame County wherein the Fact Fitz. Coro. 


was committed. And it is ſaid, That in an Appeal of Death, where the 194. 


or Wound was given in one County and the Party died in another, the Ju- 37 _ . 
hl e ought to be returned from each County before the Statute of 2 & 3 Vide ſupra, 
„. 6. 24. fince which the whole may be tried either upon an b Indictment © 5: Sed. 
heir or Appeal, in the County wherein the Death happens. > Vide infra, 
Fees Seck. 2. But it is enacted by 33 H. 8. 23. That if any Perſon being exa- Sc&-5. 

IG mine d c Book 1 Ch. 


the King's Council, or three of them, upon any Manner of Treaſons, 17 
Miß: ons of T. e, or Murders, 20 5 fuch Offences or 8 22 hee, 
Council, or three of them, upon ſuch Examination, ſhall think any Perſon ſo ex- ay 1 
ined, to be vehemently ſuſpected of any Treaſon, Miſprifions of Treaſons or Murder,; - — INE 
That then in every ſuch Caſe by the Hing s Commandment, his Majeſty s Commiſſion of * Vide ſupra, 
| Oyer and Terminer under the Great Seal, ſhall be mage by the Chancellor of Eng- Ch. 25. Seck. 
land to ſuch Perſons and into ſuch Wills and Places as ſhall be named and appointed bs 
by the King, for the ſpeedy Trial, Conviction, or Delionyy of ſuch Offenders ; which 
AP, Commiſſioners ſhall have Power to enquire, hear and determine all ſuch Treaſons, 
ſprifions of T, reaſons and Murders, within the Places limited by their Commiſ- 
on, by ſuch good and lawful Perſons as ſhall be returned before them by the She- 
1 if / bis Miniſter, or any other having Power to return Writs and Proceſs for 
"vat Purpoſe, in whatſoever other Shire or Place within the King's W or 
| without 


42, 43. 3 
8 ſideration of theſe Matters. 


404 1s to be returned, &c. Book II 


without, ſuch Offences were done or committed, and that in ſuch Caf | 

lenge for the Shire or Hundred ſhall be allowed. | ſuch Cir, x Oat, 
2 1 And. 104, Seck. 3. It hath been adjudged, That this Statute fo far as it relates 
he oh Treaſon done within the Realm, is repealed by 1 & 2 Ph. & Ma. 10. which 


enacts, That all Trials for Treaſon ſhall be according to the Common Lau. 


'bx And. 194, But as to b Murder and © Miſpriſion of Treaſon, it {till ſeems to continue 


195. in Force. And as to High d Treaſon done without the Realm, it do 
8 not ſeem material whether it it be in Force or not, becauſe that is fully 
745. provided for by 35 44.8.2. as hath been more fully ſhe wn Ch. 25. Self. 4; 


j Inſt. 24 Sect. 4. It hath been e adjudged, That the Word Murder in this dt. 


à Vide Dyer, tute ſhall have the ſame ſtrict Conſtruction as in the? Statutes which take 


_ug + away the Benefit of the Clergy from Murder, and conſequently ſhall not 
195. extend to one examined before the Council as Acceſſary only, and not x 
Supra Gh. Principal; for Murder is one Offence, and the being Acceſſary to it i 
5 5 Ch. 26 another. | | 

I. Ch. 31. . | 


SeR. Cn Seck. 5. Having ſhewn already that he who ſteals 8 Goods in one 


Sect. 7. -43- carries her into another and there marries her, i may be indicted and ti. 
Supra Ch.25. ed in the ſecond County: And that Felonies in k Wales may by force cl 


8 1. Char in England; and that an ? Acceſſary in one County to Murder in an- 
Seck. 14. Other, may be appealed and tried in the County wherein the Stroke Was 


Supra Ch.25. given; and that an Acceſſary to Murder, or any other Felony in one 


Sect. 39, 40. apes e ny 
| Sapis, Ch. County, may be indicted Ff and tried in the County wherein he was Ac 


25. Scct. 41, ceſſary; I ſhall refer to the Places cited in the 


25.Sc&. 46 Seck. 6. As to the ſecond Point, vis. From what County the Jury is 


' 5952 to be returned for the Trial of a Foreign Plea, That is, the Pica ol iſſuable 


1 Matter alledged in a different County from that wherein the Far) 1$ if 


12, 13,14, 15. dicted or appealed, as where a Man indicted in the County of 4. p pleads 
1 OY that he was taken out of a Sanctuary in the County of B. Or where 
„ , £08 appealed by a Woman for the Death of her Husband in one Con 
„Supre, Ch. 4 pleads That fince the Death of her Husband ſhe hath mm 
hy Br 4 F. S. in another County; it is" agreed, That by the Common Law 2 
25 Leck. 52. Pleas can only be tried by Juries returned from the Counties wherein! ey 
2 29. are alledged: And therefore if Iſſue be joined on ſuch Matters eines 
5:8. 59, 51, Court which hath no Juriſdiction out of the County wherein it t5, pe 
 Keilw.175, ſeems to be © no Remedy by the Common Law, but to remove the Pio · 


. . * © ” * 5 bd TPMT 1 
ped 296. ceedings by Certiorari into the King's Bench, which having a N 
pl. 20. throughout the whole Kingdom, will award proper Procels fot u 
4.3 Inſt. 27. Trial. | ESP . 
S. P. C. 1E 
Keilw. 175. 
pl. 10. D 


& C * C Keilw. 1 Dy. 296. pl. 20. vide Diet 
296. pl. 20. H. P. C. 255. Vide 23 H. 8. 14. SeR. 5. [ Keilw. 175. pl 10. Dy. 296. Pl. 


286. pl. 5. 


Haaf. 


Chap. 41. Of Proceſs againſt Jurors. 405 
Seck. 7. But for the more ſpeedy Trials of Murders and Felonies, it is enacted 

by 23 H. 8. 7 Par. 5. 7 hat all Manner of Foreign Pleas triable by the Coun- 

trey, upon any Indictment for any Petit Treaſon, Murder or Felony, ſhall be forth. 

with tried before the ſame Fuſtices afore whom the Party ſhall be arraigned, and 

by the ns of the ſame County that ſhall try the Petit Ireaſon, Murder or Fe- 

lony, whereof he ſhall be ſo arraigned, without any further Reſpite or Delay, in what- 


ſever County or Counties, Place or Places of this Realm, the Matter of the ſame 


Pleas be ſuppoſed or alleged. Ge tte”; ies | 
Seck. 8. But this Statute extending neither to IndiAments of High 
Treaſon, nor to Appeals, it * is ſaid, That a Foreign Iſſue therein muſt * 3 Toft. 7. 


ſtill be tried by the Jury of the County wherein it is alledged: I 78.5 
| h ide Dyer, 


3 Ee for ĩ oa op mou 7 „„ 96+ Þ7. 06 
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CH A p. XII 
Of Proceſs agai nſt Jurors. 5 


= 


in Criminal Caſes, I ſhall endeavour to ſhew, 


FN the better underſtanding the Nature of Proceſs againſt Jurors 


Award, 5 5 

2. In what Manner the Proceſs is to be returnable. 

3. Where a Venire may be joint or ſeveral. 

4. What Proceſs may be awarded by Proviſo. A 

5. In what Caſes, and in what Manner a Tales is grantable. | 

6. Where it is neceſſary to return a Panel into Court, before an Inqueſt 
can be taken upon it, and where the Priſoner may have a Copy 1 

| | | | IIZ. In- 


1. Where a Panel may be returned without any Precept by a bare 


ol it. 4 
; : 1 5 5 6 | 3 Inſt. 168. 
Sect. 1. As to the firſt Point, viz. Where a Panel may be returned Inſt. 568. 


without any Precept by a bare Award, it is b agreed, That Juſtices of wy ad had 


| © Gaol-Delivery, may have a Panel ſo returned by che Sheriff, without Crompt. Jur. 


any Precept or Writ; and the 4 Reaſon given for it is, That before their * = 


coming they always make a general © Precept to the Sheriff in Parchment Jett. E. 
| Under their Seals, to bring before them at the Day of their Seſſions twenty-four © Tit vit ſaid 


out of every Hundred, &c. to do thoſe Things which ſhall be injoined them on the 72 r 


| Part of the King, &c. And therefore it is {aid that they need not make any 5% have s 
| Other Precept for the Return of a Jury, for the Trial of any Iſſue joined be- S com. 


miſſion. 


fore them, But that their bare f Award that the Jury thall come is ſuf- Pi . 
ficient, becauſe there are enow for that Purpoſe ſuppoſed to be preſent in 3 loſt, 168. 
urt, whom the Sheriff may return immediately whenever the Court Erompr. Ju- 


fall requite their Service. Alſo it is ſaid, 8 That a Jury may be ſo re- 4 Pur. Inq. 
turned before Juſtices of Peace at their Seſſions, becauſe the h Precept 5s. 
| | | | | Crompt. Jurs 
128. 
3 Inſt. 168. 


4 Inſt. 568. e Vide Raſt. Ent. 384. b. 385. a. pl. t. Cro. 0. 448. f fir the Form of ſuch nerd foe 
E Ent. 335. pl. 5. 6. State Trials, Vol. 4. fol. 182. 6 2 Inſt. 568. Ajudged 1 Sid, 364. pl. 11. © Se 
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406 Of Proceſs againſt Jurors. Book Il 
for the Summons of the Seſſions hath a Clauſe to the ſame Effect for the 


Summons of twenty four our of every Hundred, &c. Yet I much que. 
: Vide 3 Inſt. ſtion whether this Matter do not rather depend on * Practice, and the 


164. 


1 Sid. 364 conſtant Courſe of Precedents, then any Argument from the Reaſon of the 


pl.zz. Thing. For the b Precept to the Sheriff from Juſtices of Oyer and Tami. 


Raſt. Ent. zer, in order for the holding of their Seſſions, hath in Effect the very ſame 
443 b. pl. 1, Clauſe for the bringing of twenty · fout before them, out of each hundred, 
H. P. c. at the Day of their Seſſions, &c. And yet it ſeems © agreed, That they 
1 cannot have a Jury returned for the Trial of an Iſſue joined before then, 
2 laſt. 568. by Force of a bare Award, but ought to make a particular Precept to the 
Sheriff for that Purpoſe under their Seals. 

Sect. 2. It ſeems d agreed, That by the Courſe of the King's Bench 
Lett 1 no Jury can be returned into it from a Foreign County, without proper 
jo. pl. 4. Proceſs, under the © Seal of the Chief Juſtice, Oc. But * Quere if it nay 
Suprs, Ch. not be returned for the Trial of an Indictment, &c. in the fame County 
: 1 wherein it fits, by a bare preceptum eff, &c. © 
27 Set 8. Sed. 3. As to the ſecond Point, viz. In what Manner the Process 
Vid Dyer againſt Jurors is to be returnable, it ſeems agreed, That it may be returnable 
e immediately into the Court of King's Bench for the Trial of an Indictmentin 

the ſame County wherein it firs, whether for a Crime committed in ſuch 
vide Ch. 25. County, or for a 8 Treaſon, &:, beyond the Sea. But that for the Trial 
Se &. 47 1072. of Indictments removed thither by Certiorari from other Counties, there 
Pl yg * h ought to be fifteen Days between the Teſte and Return of every Procels 

Supra Ch 3. Sed. 4. Alſo it is i agreed, That Juſtices in Eyre, or of Gaol-Deli- 
8 very, may order a Jury to be retutned immediately for the Trial of 
16. 2 a Priſoner arraigned before them. Allo it is clearly & holden by Sir Ea. 
2 Ioft. 568. ward Coke, and hath been often ! adjudged, That Juſtices of O and 
ware Teo!“ Terminer, for the Trial of any Iſſue joined before them, might awald a %. 
214  wirereturnable the ſame Day on which the Party is arraigned. Allo x is 
5 Keilw. 159 holden by Sir m Edward Coke, and hath been n adjudged, That Juſtices of 
II. P. c. 2;6. the Peace may do the like; but there are very o ſtrong Authorities to the 
Crompt j. uſt. contrary, unleſs the Crime amount to] Felony, or the Party 4 conſent io 


1 Page ty" . 
8 be tried immediately. 


x Sid. 335 pl. Se. 5. Quere how far the Law is altered as to theſe Points by 45 
: Firz Ing Will. & M. 24. and 7 & 8 V. 3.32. which by requiring that Jurors ſhall 


Vide a” be ſummoned ſix Days before they are to appear, ſeem to make it necel· 
75. ſary whenever a r Venire or particular Precept is required for the Return of 
* :Inſt-568. aYJury, C chat there be ſix Days between its Teſte and Return. 

[ee CG: Sed. 6, It hath been adjudged, That a Venire before Juſtices of 


349, 583 Oyer and 7erminer returnable at a Day certain is erroneous, unleſs the Sc. 


. # ©: 25 70 
W os ſions appear to have been u adjourned to the ſame Day; becauſe othervic 


II. P. C 167. it ſhall not be intended that their Commiſſion continued till ſuch Day, and 


Admitted 2 if it did not, their Authority to try the Iſſue was determined. But it 8 
Keb. 212, pl. 


49 292, pl. admitted * that ſuch Venire may be made returnable at the next Alles, 
75.718, pl. and then tried hy Vertue of Y 1 E. 6. 7. 

109. | 

1 Keb. 433. : | | 2 fo 
pl. 13. 1 Sid. 334. pl 20. 1 Roll. Abr. 96. pl. 1. Cro. Ca. 340, 583. Cont. Keilw. 159. b. nee 
Pais, 26. 2 Roll. Ab. 625, pl. 2. II. P. C. 266. ® Inſt. 568. 3 Inſt; 164. u Cro. Ja. 404. 4 8 
and in this Book it is ſaid that Common Experience is ſo. '*® Fitz. Coro. 44. Keilw. 159. b. 1 Jon. 379,“ 


S. . C. 156. a» 1 Keb. 433. pl. 3+ Trial per Pais, 25, 26, 2 Keb. 212, pl. 49. | Cromprt. Juſtice, 152.4; 


1 Sid. 99, pl. 2.335. pl. 20. Cro. Ca. 438, 448% 2 Roll. Abr. 625. L. 1. 3. H. P. C.256. Sid. 35, 
pl. 20+ In Crompt. Juſtice, 150. b. '7is ſaid that the Seſſions for the Peace may award Proceſs for the me of 48 
Indifm of Felony, the next Day. after it is traverſed. Quære if the Party's being in Gai make wo Difference * Cto. 
Ca. 340. 2 Roll. Abr. 96. pl. i. 1 Sid. 335. pl. 20. 41 Keb. 433: pl. 3. 1 Sid. 99, pl. 2 53+ pl. 20, 
r Vide ſupra, Sec. 1. State Trials, Vol. 4. fol. 99, roo. * 1 Sid. 348. pl. 15. 2 Keb. 284. pl. 53 _ 
pl, 75. 718, pl. 109. 854. pl. 6. And in theſe Books ſuch Error is ſaid uit to be helped by the next Ai! HER 
to fall on the ſame Day. u Vide ſupra, Ch. 5. Sect. 6. 13, Sid. 348 pl 15, 2 Keb 284 Pl. 53 718. Ph 
icg. 854. pl. 6. Cro, Cs. 3406. Vide Ch. 5 Sec. 11. 905 
X » 


Cha 
Seck. 
turnab 
mentic 
intend: 
Seck. 
ſeyeral 
the ſar 
in the 
againſ 
if one] 
ſeems 
Seck 
return! 
be cha 
the Ju 
all the 
lame | 
in it. 

ſendar 
alter 
of thi: 
other 

out a2 
out le. 
be bet 
Sea 
out b. 
that i! 
take 

ther C 
tet the 
of Pr 
nepled 
but d. 
put b. 
Defau 

Defen 

Lant | 


Chap. 41. Of Proceſs againſt Jurors, 407 
Seck. 7. It hath been © adjudged, That the Award of a Venire re- 29 Ed. 3. 
curnable at a certain Day before Juſtices of Ojer, &c. needs not expreſsly ;“ 15 


mention before what Juſtices it ſhall be returnable ; for it cannot but be n Dy. 315. 


intended that it ought to be before the ſame Court which awards it. pl. 99 the 


5 y — 2 5 . 1 4 C F 
Seck. 8. As to the third Point, viz. Where a Venire may be joint or . eee 


ſeyeral : It ſeems agreed, That where ſeveral Perſons are arraigned upon nd it is ther: 
the ſame b Indictment or © Appeal, and ſeverally plead not guilty, it is 577 che 


˖ | - of „ Venite itſe! 
in the 4 Election of the Proſecutor, ec. either to take out © joint Fenires needs nar — 


againſt them all, or f ſcyeral againſt each of them. But in an Appeal, uh what 
if one plead Not guilty, and the other picad a Releaſe made at 4. it N 
ſeems 8 that there mult be ſeveral Venires. this ſeems noe 
Seck. 9. Ir ſeems generally h agreed, That where the ſame Jury is %% ent. 
returned on ſuch a Joint Proceſs againſt, ſeveral Defendants, if a Juror „. forge. 

be chailenged by any one Defendant, and the Challenge allowed, and Vide a Keb. 
the Juror thereupon i drawn, he is by neceſſary Conſequence drawn as to 59: PEG..." 
all the other Defendants alſo, becanſe there being bur one Panel, the 44 J. C. 
lame Perſon cannot at the ſame Time be taken from it, and yet continue «State Tri- 
in it. But where one Jury is jointly returned for the Trial of ſeveral De- als, Vol. 4. 
ſendants before Juſtices of Gaol- Delivery, it is ł certain that they may rol © 


. | : ; P. C. 256. 
afterwards (ever the Panel, if they find it expedient, for the Prevention S. P. C. 155. 


of this Inconvenience. But I do not find ! that this can be done in any , 

other Caſe. And it ſeems agreed, That after an Appellant hath taken 30“ te, liz. 
out 2 joint Venire againſt all the Appellees, he cannot n afterwards take 541. pl. 4. ir 
jout leveral ones, tho' the firſt be never returned; and the Reaſon ſeems to 77/44 #9 be 


; the Courſe ts 
be becauſe it wou'd amount to a © Diſcontinuance. try the Defen- 


Seck. 10. As to the fourth Point, viz. Where Proceſs may be taken _— 2 
bur by the Defendant in Criminal Caſes by Proviſe. (i. e. with a Þ Clauſe Ven. 


| Venires. 
hat if two Writs come to the Sheriff he ſhall execute one of them only.) S. P. C. 155. 
take it to be agreed, 4 That it may be ſo awarded in any Appeal, whe- 2 # 1. 


. ; : : at where 
ther Capital or not Capital, in the ſame Manner as in other Actions, af- here are cbree 


tr the Appellant hath made Default in r relation to the very ſame Kind Defendents rhe 
bf Proceſs. And therefore if the Appellant, after Iſſue joined, either 3 
deglects to take out any © Venire the ſame Term, Cc. or takes one out in we Venire, 


bur doth not * ger it returned, it ſeems that the Defendant may take one 2 rake our 
another againſt 


bur by Proviſo, Gc. And in like Manner if the Appellant make the like ,,,;z;,; 


Defendant may ſue out the like Proceſs by Proviſo. But where the Defen- ale ve cited.” 


| | 5 9 4 1 Jon. 
Pant hath ſued out any Proceſs by Proviſo, there are * Authorities that 3 


Quare impe- 


it Appellee was charged with doing the Fact proditotie, the o: hers Felonice. See Fitz. Quare impedit, 199. Viſne, 
l 14, Keilw, 106. b. f Dy. 120. pl. 10. 131. p'. 72 | Cro.Eliz. 541. pl. 4. 5 50 E. 3. 1. pl. 1. Bro. 
Fitne 27, Vide 11 H. 7. 5 ph 9. Bro. Diſc. de Procels, 62. Fitz. Execut. 114. Niſi prins,7,8. b S. P. C. 155.4. 
K.. 256. 9 Ed. 4. 27. pl. qo, Moor, 13. pl. 48. Co. Litt. 156. b. Dyer 246 pl. 70. Plo wd. Com. 
„ Bro. Challenge, 84. Poralel Caſe Co. Litt. 13 0. b. 4 H 4. 4.3. Dyer 246. pl. 70. $0 Ed. 3. 1. 
4 1. Fitz. Protection, 214 126, 3H 4. 5. pl. 24. Crompt. Juſt, 113. b. pl. 1. But this is made a Quere 
er 152. pl. 8. and denied in the ſame Caſe in Daliſ. 25 pl. 11. * But if no Judgment be given that the Juror who 
DP challeng:d by one ſhall be drawn, but only that he ſbal ſtand aſide for a Time, it 1s ſaid that he may try theſe who 
| = att rely challenge him, Dyer 120, pl. 8. Cont. Bendloes, 58.pl. gs. * Kely.7. H. P C. 256. 

. Coin, io, 9 Ed. 4 27. pl. 40. Crompt. Juſt. 113. b pl. 2 | Plow. Com. 100. 28 Co. 66. a. 
„ . Ed. 4: 27 pl. 40. Fitz Challenge 56. Vide Fitz. Inqueſt, 59. Executors, 114. * Supra Ch. 
r css P8 H, 6. 6 pl. 14. Fitz. Proceſ:, 79. Vide 2 Roll. Ab. 666. B. 1. 2. Raſt. Ent 625. pl. 7 


ped to the other Parts, of this Sectio 33 H. 6. 14 a. Dyer 215 pl. 51, 52. Cro. Ca. 484, Vide. Dyer, 
14 pl. 34. 319. pl. 13, 2 Roll Ab. 666. B 1. 2. 2 Jon. 38. K:ilw. 176. pl. 11. 8 H. 6. 6. pl. 14. 
1a Proceſs, 79. Bro. Nifi prius. 13. 15 H. . 9. pfl. 10. 14 H. J. 7 pl. 16 Fitz. Proceſs, 211. Dyer» 
. pl. 10. H. P. C. 257. Cro. Ca. 484. 2 Roll. Ab. 666. pl. 1, 2, . Bro. Octo Tales, 8. S. P. C. 71. 
F Lett. G. Dyer, 284. pl. 34. 193. pl. 28. Cont. Fitz. Procrſs, 68. Dyer 215. pl. $7; 
, , JI. 7 1 

the 


„ e by che But 


Pefault in ſuing out an Habeas Corpora, or other ſubſequent Procels, the 4 gie che Books | 


bit, 199. 21 II. 6. 22 pl. 46. Ste the Books above-cited, Alſo the ſame is adjudged, 1 Jon. 425. where. 


P. C. 155. Lett. A. 27 H 6. 4 pl. 28. Fitz. Proceſs, 94, 8. P. C. 155. Lett. A. Bro, Venire facias | 


257. S. P. C. 155. Lett. B. Fitz. Proceſs 211. 15 H.. 9. pl. 10. Keilw. 176. pl. 10. T See the Books 


408 Of P roceſs agal nſt Farors. Book II 

the Plaintiff is to ſue out the proper ſubſequent Proceſs upon it inthe ſame | 

| Manner as if he had ſued out the firſt ; and that it is irregular for a De- 
* fendant to take out any ſuch ſubſequent Proceſs till the Plaintiff has made 
7 — Dyer 215. a 2 Default in Reſpect of the ſame Kind of Proceſs, except only in ſuch 
1175 Niki pri- Actions wherein the Defendant is an Actor as well as the Plaintiff, az 

us, 40- in Þ Replevin, or © Error, or d (uare impedit againſt the Patrononly, ot 
. e Prohibition, &c. in which Actions the Defendant may either take out 

| * 5 Proceſs by Proviſo, without any Delault in the Plaintiff, or f may, if he 

21 Hl. 6. 22. think fit, rake it out in the ſame Manner as the Plaintiff, without any 

16 II. 5. 14. Clauſe of Proviſo. But it ſeems agreed, That neither in Actions 

| pl. 10. * wherein the King is ſole 8 Party, nor in Þ Indictments, there can be any 
* 3 Niſt Proceſs taken out by Proviſe, becauſe no Laches is imputable to the King, 
B o. Nie Alſo it hath been ?queſtioned, whether there can be any ſuch Proceſs in 


prius, 4% Informations qui tam, becauſe tlie King is in ſome Sort a Party. 


* oy. 5, 6. | 

2 Sannd. 336. 3 F 33 | 5 1 | 

4 6 Mod. As to tlie fifth Point, viz. In what Caſes, and in what Manner a 7alrs 
245. % is grantable, I hall obſerve the following Particu.ars. 

Fitz. Niſi | 

prius, 6. 


© Par. Caſe, 2 Seck. 11. 1. That if a full Jury appear not in an Appeal whether by Reaſon 
pre grey R. of the k Death of ſome of the Berldas returned, or for any other Cauſe ot if 
Fitz. Niſi ſo many be! challenged and drawn that there do not remain enow to make 
you's: a jury; or if after the Jury is charged, one m or more of them die, the Ap. | 
„ "rg pellant * may pray. a Tales, in the ſame Manner as a Plaintiff in ocher } 
pl.1o. Actions. And ſo allo may the Appellee, if the Appellant neglect to pray 
pris _ one the ſame ? Term, &c. But it ſeems that a Defendant cannot regularly 
21 H.6, 22. pray it till there has been a Defaulc in the Plaintiff. 
pla. Sed. 12, 2. That in Capital Caſes, a Tale, may be granted for a 
Tales, 17. larger Number than the firſt Proceſs, 2s for P ſixty, or forty, or any 
2 $»und 336. Other even 4 Number that the Court thinks proper, in order to prevent 
een, 179: the Delay, which may be occaſioned by the Defendant's peremptory 
246, 247. Challenges. And in this Reſpect the Law in Reſpett of a ales in Ca- 
1 Keb. 95. pital Caſes is different from what it is in any other Caſe; it being an al 


Sor. 2 gd. Jowed Rule, that in all r other Caſes the Tales muſt be for a leſs Number 


316. than the firſt Proceſs. = 
5 Se. 13. 3. That every ſubſequent Tales, in Capital as well as m 


f. P. C. 155. all f other Cales, muſt be for at leſs Number than the former, encebt 


Lett. F. the former were quaſhed, in which u Caſe the next may be for the lame 
10 Co. 104 b. Nundee. 2 e | 
H. P. C. 257. 1 


20 Ed. 3. 11. 


1. 13. | | 
FPState Trials, 1 8 | | | TIF * | 04. b 
Vol. 1. f 502, and the Books next above-cited. w$,P.C. ig. Lett. F. 12 H. 4. 10. 4.S. 10 2 75 978 
Auere 2 Rol. Abr. 671. pl. 2. u H. P. C. 257. S. P. C. 155. Lett. C. 14 H. 7. 7. pl. 16. 0 = ig 
484. 14 U. 7. J. pl, 16. 10 Co. 104 b. Seethe Books cited to tht precedent Seffion, under the Lifter ing an 
ſaid tw Dyer 359-pl. 2. That if a full Jury do not appear, and the Plaintiff pray 4 Diſtringas without f © 


Tales, the Cou-t ought to grant it at the Prayer of the Defendant. Vide 2 Roll. Abr. 671. N 1 P . f ot] 
pl. 16. H P. C. 257. S. P. C. 155. Lett. C. Finch 415. Bro. o&o Tales, 6, 8, 19. Keilw. r 1 as 


Dyer 213. pl. 43- 1 Bulſt. 121. 15 Ed. 4. 33. pl. 19. 16 Ed. 4 5. pl. 3. 10 Co. 104, b. 10% , © 
1 2s 2. Finch of Law, 414. But 4 Tales de Ae * be f any uncertain Number, 10 wt w 

14 H. 7.7. pl. 16. Finch of Law, 414. 10 Co. 104, b. 105. a. 2 Roll. Abr. 672. Lett. * AF 410 

pl. 1. Bro. octo Tales, 11.16, Fitz. Inqueſt, 20, 40. 18 Ed. 4.6 pl. 31. Finch e Alx pl. 10. ms 
2 Roll. Abr. 672. Letters QS. Bro. octo Tales, 15,16. Bro. attaint, 7. 10 Co. 105. 47 pi 18: 
14 H. 7. 2. pl. 6. S. P. C. 155. Lett. C. H. P. C. 257. Keilw. 176. pl. 10. Jo Co. 2 . 0. 155 the 
Inqueſt, 40. it is ſaid, That there may be 12 Tales, but this is contrary to all the other Books. ; 
Lett. C. H. P. C. 257. Fitz. Challenge, 36. 20 H. 6, 38. pl. 2. 


5 | 
N \ 


Chap. 42. Of Proceſs againſt Jurors. 409 


Seck. 14. 4. That the quaſhing the Array of the principal Panel doth 


2 not quaſh that of the Tales, but the Inqueſt ſhall be taken of thoſe returned , Pitz. In. 
: on the Tales if there be enow, and if nor, others ſhall be added to them by queſt, 30. 
a new Tales. Yet it ſeems b agreed, That if all the Perſons returned on a SPC: 155. 


Habeas Corpora, be challenged and drawn, there ſhall not be a Tales award- Dis: oY ol. 
ed, but a new Yenire facias; for the Word Tales plainly refers to ſome 64. 


64. | 
others, to whom the Perſons returned are to be like, Alſo it ſeems a- 1. Co. 104. 


greed, e Thar if the firſt Habeas Corpora be quaſhed, the Habeas Corpora 9 © 
with a Tales cannot but be quaſhed with it, and the Party muſt go on 155. Leer. E. 
in the ſame Manner, as if the Venire had been only returned, and nothing © 11. 
done upon it; for where a Proceſs is quaſhed, all that follows it and pl 39. 
depends upon it, ſeems of Courſe to fall with it. Ditz Inqueſt, 


Seck. 15. F. That it ſeems the ſtronger Opinion, That a Tales is « Cro. Eliz. 
not grantable upon the Return of a Venire, but only 4 upon the Return 502, 503. 
of a Habeas Corpora or Diſtringas, becauſe it appears not before ſuch Re- || as s 
turn, but that a full Jury may appear. | 


Bro Niſi pri- 
Sect. 16. 6. That the e Diſtringas, or f Habeas Corpora, with a Com- u. 1. and 


mand to add ſo many more to thoſe ſummoned on the Yenire, is the firſt . 


E -2 oY % n a 02 


; „„ ; ; i 34 H. 6. 21. 
: Procels againſt the Tales; but it is 8. ſaid not to be grantable with a Ni pl. 39. + 
i prius, without having been firſt returned into the Court. og 0 8 
0 ect Th h if b ich-d f Trial i . 71. O. pl. 2. 

Sect. 17. 7. at h if a Juror be with- drawn after a Trial is com- Cont. Bro. 
— 


menced whereon a Tales de Circumſtantibus was awarded, and afterwards otto Tales, 
a new Habeas Corpora be taken out with a Tales, it ſhall appoint 8 


P H. 7. 9. 
ſuch Tales to be added to the Jurors returned on the firſt Venire, and pl. 0 e 


alſo to thoſe returned on the Tales de circumſtantibus; becauſe the Court _ Ab. 

above will take judicial Notice of what is done at Nie prius being entred 4 H. 6 40. 

on Record. . 8 
Sec. 18. 8. That the i Statutes which authoriſe Juſtices of Nai prius bie, Nil 

to award a Tales de circumſtantibus, extend k as well to all Capital Caſes, prius, 


andocto Tales 
whether of Treaſon or Felony, as to others. But it ſeems that ſuch a 1. 


Tales cannot be prayed for the King upon an Indictment, or Criminal In- 3 


: . pl. 4. 
formation, without a | Warrant from the Attorney General, or an expteſs Bro. Niſi 


n Aſſignment from the Court before which the Inqueſt is taken. But 8 
for che fuller Underſtanding of theſe Matters, not being ſo proper for H 5. 11 
this Treatiſe, I ſhall refer to the Statutes in the Margin. 5 


pl. 22. : 
Seck. 19. 9. That it hath been n queſtioned whether any Tales be * P. C. 157. 


grantable by Juſtices of Oyer and Terminer; and it hath been “ holden, * Cro. Ja. 


That ir is not grantable by Juſtices of Gaol- Delivery: And therefore 577. 


if a Trial before ſuch Juſtices be put off for Want of a ſufficient Num- pas 56 


d ar. 6, 7, 8. 
ber of Jurbſs, it feems the uſual Practiſe for rhe Court not to order a made perpe- 


Tales, but a? larger Panel, whereon the former Jurors ſhall be returned my 2 55 3 
in the ſame Order as before, and called ro be ſworn as they ſtand, 4 & ; Ph. G 
Without any more Regard to thoſe who were ſworn before than to th 


e Ma. 7. 14. 
others. Which is the Method likewiſe to be obſcrycd in the like Caſe, 2 367. 
as to the ſwearing of a Jury returned with a Tales. 1 Lev. 223. 
| 5 1 Keb. 490. 
| pp 30. 
. | . 2 1 Lev. 223. 
8. ale aer of 14 Eliz. 9. „State Trials, Vol. 4. fol. 17940 182. State Trials, Vol. 4. fol 179 
88 is an Inftance in Keilw. 176. pl. 10. F the Tales awarded in an Appeal before ſuch Juſtices. Aud 
one 


N. Plow, Com. 100. upon an Iudictment of Murder, Y State Trials, Vol. 4. tol. 179 fo 182, 


M mm mm Seck: 
Seel. 


Of Proceſs againſt Jurors. Book I] 
Seck. 20, As to the ſixth Point, vis. Where it is neceſſary 
a Panel into Court, before an Inqueſt can be taken upon it, and where 
the Priſoner may demand a Copy of it. It is recited by 42 Ed. 3 fl. 
That divers Miſchiefs had happened, kecauſe that the Panels of Inqueſt aich 
| had been taken before Fuſtices by Writ of Scite facias, and other Writ, Jad 
not been returned before the Seſſions of the Fuſtices at the Niſi prius, and hr. 
wiſe, ſo that the Parties could not have knowledge of the Names of the pa. 
ſons which ſhould paſs in the Inqueſt, whereby divers of the People had bun 
aiſherited and oppreſſed, and thereupon it is ordained that no Inqueſt e but aſſes 
© Note that and Deliverances of Gaols, be taken 7 Writ of Niſi prius, nor in any 4 
3 = bo * Manner, at the Snit of the Great or Small, before the Names of all them that 
Fo Aﬀiſes, 3 hail paſs in the Inqueſt, be returned in the Court. 
Inſt. 175* ; Seer. 21. It ſeems f agreed, Thar this Statute extends as well to 
__ % Writs of Njfi prius in Criminal Caſes as in Civil, and to e Jurors 
HI. P. C. 258. returned upon a Tales as well as to thoſe returned upon a Principal 
Quare, If the Panel. | ES ED 


end 6 . Seck. 22. But it ſeems h that in Trials before Juſtices of Gaol- 


2 Oyer Delivery the Priſoner has no Right to a Copy of the Panel before 
an eimi- 


ner, for it n the Time of his Trial, except only in Caſes within the Purview of 
ſaid io be te 7 & 8 V. z. 3. which enacts, That every Perſon indicted and tried fir 
ProBice for High Treaſon, or Miſprifton thereof (except it be for counterfeiting the Coin, &.) 
x ag =p ſhall have a Copy of the Panel of the Furors, who are to try him, duly returnd 
fo ro be on we by the Sheriff, and delivered unto him two Days at leaſt before he ſhull le 
hire 2 tried. 5 ; ; | | N 


— Sect. 23. Ir hath been i adjudged to be ſufficient within the Intent of 


Copors, St this Act to deliver to a Priſoner a Copy of a Panel array d by the Sheriff 
rials, : 


4. fol. 102. before it is returned into Court, if the very ſame Panel be afterwards 
u Srare Tri- returned. | 

als, Vol. 2. | 

tol 762. Vol. by | 

3. fol. 4. 866, 867. Vol. 4. fol. 6. i State Trials, Vol. 4. fol, 101 to 104. 


410 


to return 
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Cha 


Chap. 42. 1 5 411 
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CHAP. XIII. 


Before what Court the Jui.) is to be 
returned. 


ND now I am to conſider before what Court the Proceſs 


(0 SG, 1. 
rs againſt Jurors in Criminal Caſes is returnable : As to which , 
a there can be no 2 Doubt but that by the Common Law it is returnable N lu. 
only into the Court wherein the Proſecution was depending. 5 
. Seck. 2. But the Statute of b Meſtm. 2. Ch. 30. having ordained that 2 Init. 421, 
e all Pleas in either Bench, which require only an eaſy Examination, ſhall Cre. &. 34%. 
f be determined in the Country before the Juſtices of Aſſiſe, by Vertue of | 
4 the Writ preſcribed by that Statute, commonly called the Writ of Ny * — 1 
) jriss, it ſeems to have been univerſally agreed, © That an iſſue joined in See the Books 
4 Wl the King's Bench upon an d Inditment or e Appeal, whether for Treaſon 5 hag, 
e or f Felony, or a Crime of an inferior 8 Nature, committed in a different hi; Seffion 
County from that wherein the Court firs, may be tried in the pr oper 4 gro. Coro. 
f County by Writ of Nifi po by Vertue of the ſaid Statute. — 23 
T See?, 3. Vet inaſmuch as the King is not expreſsly named in this Sta- 4 Co. 43. 
5 tute, and it is a general Rule, That he ſhall not be bound by a Statute inn 1 


which doth not expreſsly name him; it ſeems to have been generally Dy: 46. pl 8. 
holden, That wherc-ever the King is a Party it is irregular to grant a Oy _ 
Trial by N, privs without his h ſpecial Warrant, or the i Aſſent of his pi 35.” © 
Attorney. But I do not find it denied, & but that regularly the Court may Rt. Ent. 27. 
gtant it in an ! Appeal in the ſame Manner as in any other Action. Vide ſoprs 
SefF. 4. Having ſhewn already, Ch. 7. Sec. 17, 18. and Ch. 23. Sed, Ch. 7. Seck. 
147, the 2d. that Juſtices of N prius have Power by 14 H. 6. 1. to give 8% b. 23: 
judgment in Felony and Treaſon, and how far they have Power to give 5 
Damages in an Appeal, and having alſo ſhewn Ch. 25. from Sec. 7 to 14. Bro. Coro. 
in what Caſes they may arraign an Appellee at the Suit of the King, aft. 160 
after a Nonſuit of the Party, I ſhall refer to what is there ſaid con- Am. 367. 


5 cerning theſe Matters. s Cro, Ca. 
y ü 32 
od. 246, 


u Fitz. Niſi prius, 15. 2 Leon. 110. 2 Inſt. 424. F. N. B. 241. Lett. A. * 1 
| 2 Inſt. 424. F. N. B. 241. Lett. A. Crompt. Juriſ. 211. b. 6 Mod. "x 247. S. P. C. ies: eee 1 
H. P. C. 258. is Cro. Ca. 348, 349. In an Indiffment of Barretry, which ſeemed to require great Examination 
the Court refuſed to grant a Trial by Niſi prius at the Motion of the Attorney General, till the King by his Letters. 
had ſignified his Pleaſure that it ſhould be ſo tried. Vide 6 Mod. 123. But not where the Jury is to 50 * why 
Counties, Dy. 46. pl. 6. ! See the Books cited to the precedent Section under Letter. e. Tg oe, 


CHAP. 


* 


Tenge, 64. 


4¹² Of Challenges. Book Il 
CHAP. XIII 
Of Challenges. 

1 now T am to ſhew in what Manner the Jurors returned fr 
the Trial of a Criminal may be challenged, which I ſhall con 
fider, | 53 | 

I. So far as it relates to all Perſons in general. 

2. With Regard to Aliens only. Poet, 
„Hob. 235. Sec. 1. AS to the Learning of this Kind, ſo far as it relates to al 


N 23. Petſons in general, having premiſed that no Challenge 4 can be taken, 
| 8 125 either to the Array or to the Polls, till a full Jury have appeared; and 
. . . | b . N ö 0 , 

2 that no Juror can be b challenged either by the King or Priſoner, with. 
3 my 3-8. out © Conſent, after he hath been ſworn, whether on the ſame Day, oc 
L Noll. Abr. (according to the greater Number of 4 Authorities, ) on a former, on the 
658. pl. 5,6, fame Trial, unleſs it be for ſome Cauſe which happened © ſince he was 


7,8 9. 659. {\ | | F 
7; % 9.659. ſworn, I ſhall endeavour to ſhew, 
Lett Q. | | 


12 H. 4. 10.4. 


Fitz. Chal- x. How. Junern 22 by challenged 98 the Part of the King, 


2, How on the Part of the Priſoner. 15 

14 H. 7. 6. | TT Ty FR 3 
Bro, bal Seck. Do And firſt, as to ſuch Challenges on the Part of the King: 
ade 94, 8 ſeems t agreed, That by the Common Law the King might challenge 
9 H. . 7. pl. peremptorily as many as he thought fir, of any Jury returned to try any 
HbridgedBitz Cauſe in which he was a Party. But this is remedied by 33 Ed. 1. com. 
Challenge 7a. monly called an Ordinance for Inqueſts, which is enacted as followeth, 07 
gg Inqueſts to be taken before any of the Juſtices, and wherein our Lord the ing, 
x0 os: 19... £0 howſoever it be : It is agreed and ordained by the King and all his 
Pl. 8. Counſel, that from henceforth, notwithſtanding it be alledged by them that fur far 
ridges Bro. the King, that the Furors of thoſe Inqueſts, or ſome of them be not ind freu fir 

allenge 75. . b | Us ; 

State Trials, fe King, yet ſuch Inqueſts ſhall not remain untaken for that Cauſe; but if they 


Vol. 3. fol. that ſue for the King will challenge any of thoſe Jurors, they ſhall ofſign f ler 
Neither con « Challenge 4 Cauſe certain, and the Truth of 4 fame Challenge ſhall be inp 
Challenge be of according to the Cuſtom of the Courr. ARTE | 
taken to the | Rs. l 

Array after. 
any of the Tur 


ors arc ſwork. Hob. 235. © Cro, Ca. 291, State Trials, Vol. 4 3 Ed. 3.8. pl. 20. 2 Roll. Ab. 
658. pl. 5, 6, 7, 8. 659. pl. 4, 5. 661. Lett. Q. 12 l. 4. to. 1 7. H 6 pl. 14. , Br. Challenge 59, 751 
130. Fitz, Challenge, 143. 28 Aſſ pl. 44. Yelv. 23. Net {adjudged, That a Juror after he is ſworn mi 
be peremptorily challenged another Day, tho' not on the ſame wherein he is ſworn, 32 H. 6.26. pl. 14 
Challenge, 193. 14H- 7. 19. pl.8. Abridged Bro. Challenge, 75. S. P. C. 158. 2 Rich. 3.19 pl. 34 
Abridged Bro, Challenge, 194. * 22 Ed. 3.8. pl. 20. Yelv, 23. 2 Roll. Abr. 658.pl. 5, 6, 7, 8, 9. e Ch. 
lenge, 130. 28 Af. p). 44. Co. Litt. 158. a. 14 H. 7.6. pl. 14. Bro. Challenge 50, 73, 75. Lit. Gy 
lenge, 64,72, 143 Co. Litt. 156.5. Hl.. . 259. F. b. C. 162. Lett. A. 2 Roll. Ab. 645. X. pl. 223% 


3 4, 


A riaged Bo. 


Cha 
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being 
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Mg. Trial per peis, Ch 9. S. P. C. 157, b. 158. See rhe Books cited, Cb. 30. Sc& 2. Lamb. B. 4. Ch. 13. 


6, 


Chap. 43. Of Challenges. 413 
Seck. 3. It ſeems to be clearly ſettled à ar this Day, That this Statute Moor. 59s. 
being general, extends as well to all criminal as civil Cauſes: However if 482 5 
che King challenge a Juror before the Panel is peruſed, it is b agreed that he Lett. A 
nceds not ſhew any Cauſe of his Challenge till the whole Panel be gone ( H C289. 
chto', and it appear that there will not be a full Jury without the Perſon b ava i. 
ſo challenged. And if the Defendant, in order to oblige the King to ſhew Boks cred ro 
Cauſe, preientiy challenge fonts paravaile ©, yet it hath been adjudged that 5 
the Defendant ſhall be firſt put to ſhew all his Cauſes of Challenge, I. prempro- 
before the King need to ſhew any. 22 Ed an . , 
Seck. 4 As to the ſecond Point, viz. How Jurors may be chal- N . 
lenged on the Part of the Priſoner: Having premiſed that a 4 Peer can Throckmor- 
take no Challenge ro any of his Peers; and that where ſeveral are tried on ©9957: 


a joint © Venire, a Jaror challenged and drawn as to one, cannot but be Trials vo 


drawn as to all, I ſhall farther endeavour to ſhew, 3 8180 5 
8 * . 1 Lentr. 
N : | 3009, 310. 
1. How Jurors may be challenged peremptorily. S. P. C. 162. 
. Lett. A. 
2. How they may be challenged for Cauſe. Sears Trials, 
| Vol. 2. 744. 


As to the firſt Particular, viz. How Jurors may be challenged peremp- Vol 3. fol. 33. 
torily, having premiſed that the Priſoner muſt rake all ſuch Challenges 7%; ot 

himlelf, f even in ſuch Caſes wherein he may have Counſel, I ſhall en- State Tr 
deavour to ſhew, | os TOO Vol. 3. fol. 52, 


| | | | | | Ray 473» 
1. In what Caſes a peremptory Challenge is allowable. | See Stare Tri- 
2. How many Jurors may be ſo challenged. on hp Lf 


| | P. 75 75 177, 427. 
Sect. 5. As to the firſt Particular, I take it to be agreed, That a pe- Rotho, 


remptory Challenge was allowable by the Common Law, in all 8 capital . 
Caſes both upon Indictments and h Appeals, and alſo in! Miſpriſion of Moor 621, 


High Treaſon ; but it was enacted by 33 H. 8. 23. Par. 3. That it ſhould 7 £ 
not he 4 lomed in any Caſes of High Treaſon, nor. Miſpriſton of High Treaſos. b. itt. 156. 


Nor do | know that any Statute hath revived it as to the lattet of theſe; State Trials 


for it is ſaid that the Statute of 1 Ph. & M. 10. which by reſtoring the old bf 2 fol. 
Courſe of the Common Law as to Trials of Treaſon, has revived k ſuch THe 
Challenge as to Treaſon, doth not l extend to Miſpriſion of High Treaſon. Ch: 9. 


Seck. 6. It hath been anciently m adjudged, and is holden both / Jg . b 
by * Staund orde and ? Coke, That a Man ſhall have the ſame pe- Trete Tri. 


remptory Challenges on an iſſue joined upon collateral Matter alledged in ., Vol. 4. f. 


. s — 5 . V l. o 
Avoicance of an Ourlawry for a capital Crime, as he may on the general 1 501. V. 


ſſue: Bur the contrary is holden by P Hale, and is ſaid to have been fol. 743, 744- 
1 adjudged in the Caſe of Okey and Barkſtead. ETD. 1 
Sect. 7. As to the ſecond Particular, viz. How many Jurors may be Moor 12, pl. 
challenged peremptorily : It ſeems to have been the ſercled © Rule of the 46: 
Common Law, where ever ſuch Challenge was allowed, to ſuffer the 1 5 
| | Bendl. 42. pl. 


77. 

= gH.5.7.pl.21. 
Abriaged Fitz. Challenge 12. Bro. Cliallenge, 50. 14 H. 7 7. pl. 16. Bro. Challenge, 74, 75, 211. 
3H.7.2 pl.s. i 3 Inſt. 27. But in no other Caſe that is not Capital. State Tiſals, Vol. 2. fol. 254. * 3Inft. 
227). S. P. C.157 Lett B 158. 1 And. 107, 108. Co. Litt. 156. b. State Trials, Vol. 2. fol. 764, Cc. 
But this is made 4 Nuere Savil, 57. | Supra, Ch 25. Sc&. . Jef 3 Inſt. 27. a. it is ſaid that for Mi ſpriſion 
of Treaſon one may peremptori y challenge 35. m Fitz. Challenge, 153, 165. *S.P.C. 163 Lett. A. Yet the ſame 
"os i: made 8 Nuære, S. P. C. 158. o Co. Litt. 157. b. P? HPC. 259. 4 1 Lev. 61. Bat rhe ot her Books 
Which report the ſame Caſe take no Notice of this Point, 1 Sid. 72. Kely. 13. * Co. Litt 156. b. Crompt.Juſt- 


114. pl. 4. 9 1 5. 7. pl. 21. 14H. 7. 3. pl. 16. Bro. Challenge, 70, 74, 75, 2179. 19 Ed. 4. 33.b 3 H. 


7 2. pl. 5. Abridged Bro. Challenge 211. 17 Aff. pl. 6. 17 Ed. 3. 23 pl. 8 Abridged Bro, Challenge 


That is was donbiful at Comm en Law how many might be challenged, 
Nonnnng Pri- 


al per pais 


a2 -- Of Challenges. Book II 
| Priſoner to challenge as many as he thought fit under the Number of 
three full Juries, i. e. not amounting to more than thirty-five, But jr, 
N * Criminal challenge more than that Number, * ir ſeems the more pre. 
jo me wailing Opinion that he is to be dealt with as one that ſtands Mute. 
Set. 8. It is enacted by 22 H. 8. 14. Par. 7. made per petual by 
32 1. 8. 3. That no Perſon arraigned for am Petit Treaſon, Murder o Fly, 
be admitted to any peremptory Challenge above the  Numher of twenty, But it 
N drug ſeems b agreed, That 1e 2 Ph. & Ma. 10. which reſtores the Courls of 
H. F. C. 260. the Common Law as to Trials of Treaſon, has revived the old Chalenge 
Link. 227; of 3% in Trials of Petit Trealon, /, 
3 on Set, 9. Ir ſeems to have been holden by Sir © Eaward Cole, Thar he 
Ch. 25. Se&. Who challenges more than twenty upon an Arraignment of Felony, ſince 
Saen the above-mentioned Statute of 22 H. 8. ſhall * neither forfeit his Goods, 
Co. Lit nor have Judgment of Death, nor of pain fort & dure, but ſhall only be 
256, b. ovyer- ruled as to his Challenges ſo far as they exceed twenty, and pit 
48 upon his Trial. But this ſeems to have been doubted by Sir A= 
30. Se. 19. © Hale, and the contrary is holden by f Crompton, and ſeems more agrec- 
Staund.Prer. able to the molt natural Conſtruction of 22 H. 8. which ſeems to hate in- 
75 p. C. tended no Alteration as to the Nature or Effect of peremptory Challenges, 
266. but only as to their Number. To which may be added, That nothing is 
x Crompton” more Common than for 8 ſubſequent Statutes which take from Felons the 
Thus Ch.” the Benefit of the Clergy, h expreſsly to exclude thoſe who challenge 
33. Sekt. 32, more than twenty, which would be ncedleſs if their Challenge were only 
& 26 Rt to be over-ruled, and did not ſubjeR them to Judgment of! Death, &. 
C. Seck. 10. As to the ſecond Particular, viz. How Jurors may be chal- 
CW. 4e gg lenged for Cauſe, having premiſed that it is a k general Rule, That 
+. 8. den where-ever I the King is a Party, as he is in every m Indictment, and in 
x1 Co. 37, a. ſome Sort alſo inen Appeals of Felony, he who takes a Challenge for 
S p. 65.2; Cauſe muſt ſhew it preſently, and ſhall not have Time till the Panel is 
Lett. A. peruſed, as the King ſhall where he takes a Challenge, as hath been more 
S b 33: fully ſhewn, Seck. 3. and having alſo farther pramiſed that after a Prilo- 
* Cc. Lice, ner hath challenged a Juror for Cauſe, and his Cauſe hath been difallow- 
158.2, ed, or found againſt him, he may ꝰ challenge the ſame Juror peremptori'y, 
e before he is P {worn, I ſhall endeavour to ſhew, 
State Trials, | | 5 3 7 ; 2 5 4 his 
Yol3.£:235- 1. What ſhall be a good Challenge of a Juror, in Reſpe® o 
Letter ec "" Honouror Inſufficiency. 7 


2 Roll. Abr. 2. What in Reſpect of his Unindifferency. 
| 619. 0067.8. | 5 | 
4 9 And firſt as to the Challenge of a Juror for his Honour or [nful 


ng 19 AT. ency ; having premiſed that it is agreed to be a good Challenge _ 
l Bro. Kind that a Juror is an 4 Alien, 1 Minor, or f Villain, I ſhall more Wy 
Challenge, endeavour to ſhew, 

107. | | 

I Except in In- | 

uefts Fitz. | 7 . „ 4. 
lenge „ 105, 107. 2 Roll, Abr. 659. pl. 9. 660 N. 2. hat Cauſe muſt be ſhown pe" 5 
ments, Co. Litr. 168. 2. 1 Sid. 244. 1 ll. 5. pl. 1. Alridged Fitz. Challenge, 70. That . 
ſhewn preſently in Appeals. Co. Litt. 158. a. This is left a Quare 8 P. C. 162. Lett. D. a | 


1 rigged Fill. 
37 H 6.8 pl. 17, Abridged Fitz Challenge, 48. Bro. Challenge, 86. Cont. 10 H. 4, 9 pl 7. A, 


4 15. 
Challenge , 180 Vide ſupra, Sc. 1, 4 Co. Litt. 156. b. Thelaal B. 1. ch. 6. Se &. 1 14 8 
pl. 23. Bro Challenge, 48. Fitz. Challenge, 91. 2 Roll. Abr. 656. pl. 2. Calvin's Cate, , — 
157. b.192.b. 'Lirt. Sc. 259. 2 Roll. Abr.6;7 pl. 1. Co. Litt. 156. b. 9 Ed 4.16. pl. 10. H. 7.20. 4 
F. Challenge 135. Bro. Challenge. 64, 118. But the consrary is holdin in te. Trar- Book of 19 H. 
bridged Bro. Challenge, 220. and a Quere by the Reporter and Brook. 


4 


$A, 
3 


Chap. 43. F Challenges. 415 
1. Where Peerage is a good Cauſe of Challenge. | 
2. Where the Want of Frechold. | 
3. Where Infamy. LOI, 

4. Whether old Age, Sickneſs, or Non-Reſidence in the County be 
in any Caſe a good Cauſe of Challenge. 5 a 1125 
Seck. 11. As to the fiſt Particular, viz. Where Peerage is a good 48 . 

Cauſe of Challenge, it is * agreed, That if a Peer be returned on a Jury pl W | 

and bring a Writ of Privilege, he {hall be diſcharged. Alſo it ſeems to + Sarah 

have been b holden, That even without ſuch a Writ he may either chal- 209. 

lenge himſelf, or be challenged by the Party. Quere. Dy. 314. pl. 

Se#. 12. As to the ſecond Particular, viz. Where the Want of Free. Ys 46. 

hold is a good Cauſe of Challenge: Ir ſeems to be admitted by the pt. 8. 

; Statute of 2 1 E. 1. de his qui ponendi ſunt in Aſſiſts, and alſo by the Re- 2 _ | 

giſter, That at the Common Law there was no e neceſlity that Jurors FW. b. 165. 

i ſhou'd have any Frechold as to Inqueſts before Juſtices in Eyre, or in Ci- 3 

ties or Burghs, as hath been more fully ſhewn, Chap. 25. Sed. 20. Allo f ,, 


| | 7 pl. 75. iv 
i it ſeems d agreed, That the Common Law doth nor * * that a Fitz. Chel- 
| Juror ſhould in any Caſe have a Freehold of any certain Value; and ge, ds 


upon this Ground it hath been adjudged, That a Freehold worth but 646, V. 1, 2. 
e205. or f 5 5, or even a 8 Penny, is ſtill a ſufficient Qualification for a 4 bis Notes 


are not war. 


ſome Freehold, but hath been alſo contradicted by many expreſs i Autho- 6. 46 pl. 8. 
cities ; agreeably to which it ſeems to be * ſettled at this Day, That the la C hal- 
Want of Freehold is a good Challenge of a Juror in all Caſes not other- gat 


* N lenge, 34. 
mon or Statute Law require that a Juror ſhould have a Frechold, the 1 Jon. 153. 


Meaning is fully ſatisfied, by his having the m Ule of a Freehold ; and N. 5 166 
that it is not material whether he have it in his own or his en Wife's Right, 485,486. 


or whether it be ? Abſolute or upon Condition, or an Eſtate of Inheri- 1 Vent: 366. 


tance, or only P for Term of one's own or another's Life, ſo that it be in OW Ms 


the ſame 4 County, wherein the Suit is brought, and actually continue Keilw. 46. 


in the Juror * till the Time when he is ſworn. 4 52 51. 


See the Citations to the next three Letters, and Litt. Sed. 464 and 2 Rol. Abr. 647, 648. ©10 H.6. 7. p'. 24. 


' 3 H4,4 pl. 14. Abridged Fitz. Challenge, 78. Bro. Chall. 32. 8 Keilw. 46. pl. 2. h 28 Aſſ. pl. 15. Abridged Bro. 
Challenge, 106. 10H. 7.13. pl. 7. State Trials, Vol. 3. f. 135 to 140. Vide 16 H. 7. 14. pl. 10. 7 H.6. 
44-Pl. 23. Abridged Fitz. Challenge, 24 Bro. Challenge, 57. It ſeems 'to be holden that by Common' Law it is 
Cha linge only to the Favour. i Cro. Eliz. 413. pl. 4. Trial per pais, ch. 9. 3 H. 4.4 pl. 14. 4bridgedFitz. 
Challenge, 78. Bro. Challenge, 32. 4H. 4. 1. pl. 2. Vide Keilw. 54. pl. 14. Co. Litt 156.b. 157.3. 
2 Roll. Abr. 647. pl. 9, 10. 7 H. 4. 1. pl. 4 Abridged Bro. Challenge 34. Fitz. Challenge, 58. 21 H. 7. 29. 
pl. 10. Abridged Bro. Challenge. go. 10 UI. 2, 11. pl. 30. It ſeems taken for granted that Iſſues in all Caſes are 
fo be returned upon Juroos, by which it ſeems to be implied that thy ought to have Land, & c. State Trials,Vol.;. 
869. Vol. 4. fol. 874- | Vide infra, Se&. 19, Ge. m Keilw. 46, pl. 2 92. pl. 5. Dyer 9. pl. 26. Fitz. Chzi- 
lenge 27, 13 H.7, J. b. 5 Ed. 4, J. pl. 15, Bre. Challenge, 165. Co. Litt. #42. Plow. Com. 58. 
15 fl. 7. 13 b. S. P. C. 160. Lett. b. Bro. Jurors, 14. u Fitz. Challenge 27. 9 H. 1 1 pl.2. Bro. Chal- 


lenge, 157 12 H. 7.4 pl. 2. Bro Challenge 160. Co. Litt. 156. b. » Co. Litt. 156. b. Keilw. 167, 


168. 2 Roll. Abr. 648. pl. 20. Cont. 7 II 4. 1. pl. 4. Fitz. Challenge, 158. Bur Bro. in abriagirg thi: 
Caſe in Title Challenge, 34. ſ#ys quod mirum, 9 H. 7. 1. pl. 2. 12 H. 7.4. pl. 2. Bro. Challenge, 160. Co. 
if Litt. 156. b. Bro. Challenge, 157. See F. N. B. 14. Lett. e. 166. Lett. f. 49 l. 7. 1. pl. 2. Bro. Chal- 
lenge, 157, Co. Litt. 157. 2. Raſt. Ent. 118. b. 19 H. 6. 9 pl, 21. 12 H.. 4. pl. 2. Bro. Challenge, 
160. Co. Litt. 157.4, 7 11. 4, 1. pl. 4. Alrid ed, Fitz. Challenge, 158. Sa 
| (cl, 


Finch of La 
wiſe provided for by | Statute, and conſequently in a Trial for High 3 7 
Treaſon in London as well as in any other County, © | | So * 


8 VideRaym. | 


Cro. E'. 413. 


Abridged Fitz. Challenge, 29. Bro, Challenge, 189. 19 HH. 6, 9. pl. 21. 4briaged Bitz. Challenge, 32. 
Bro. Uhallenge, 60. 2 H. 7,13. pl. 17. Bro. Challenge152. 10H 6. 18. pl. 59. Bro. Challenge, 192. 
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Book IL 


Seck. 14 lt is enacted by the * Statutes of Weſtminſter, 2. 38. and 
Ch, 28.8 K. 21 Ed. 1. de his qui ponendi ſunt in Aſſiſts, that none ſhall be put in Aſſiles 


416 Of Challenges. 


1 Vide ſupra, 


29, 29. 21. f , 5 | 

or Juries, except in Cities, Burghs, or trading Towns, who have not 
Tenements to the yearly Value of 40s. ec. But ir ſeems to have been 
* 2Inft, 448. generally agreed that a Juror can neither be «challenged by the battieg 


28 Allpl. 15. c : | Oo | j 5 
e for being returned contrary to theſe Acts, nor alledge ſuch Mattet him. 


Challenge, ſelf tor his Diſcharge, but muſt take his Remedy by Action againſt the 
106. ; Sheriff, or by Writ of Privilege for his Diſcharge. | | 

; v5 r Sed. 15. It is farther enacted by 2 ZZ. 5. 3. That no Perſon ſhall bs 4g. 
£bridged Bro. mitted to paſs in any Inqueſt upon Trial of the Death of a Man, nor in any In 
Challenge 32. eſt betwixt Party or Party in Plea real, nor in Plea perſonal, whereof the Del 
Fitz. Chal- q : | ; | : et 
lenge, 78. or the Damage diclartd amount to forty Marks, if the {ame Perſon have not Link 


F. N. B. 166, r Tenements of the yearly Value of forty Shillings, above all Charges of the 
_ 1 ſame; ſo that it be challenged by the Party, that am ſuch Perſon fo impanilld in 


744. the ſame Caſes, hath not Lands or ITenements of the yearly Value of forty Hul 
B. 38 Al: Jings above the Charges as afore is ſaid. e 


— „. Frech. 16. It hath been © adjudged, That this Statute exrends as well to 


* Kcilw. 92. a Collateral Iſſue, as to the General one, but not to an Indictment or ln- 
PER: formation for a Crime not 4 Capital, for the Words are, Upon Trial of th 


2 Rol. Abr. Perſonal, & c. 


47% lz. Seck. 17. It ſeems e agreed, That a Ceſtuy que uſe of any Freehold in 
413. pl. 4 the ſame County, of the yearly Value of 405. is a good Juror within 
__— this Statute, And ſome have f holden, That the Law is the ſame as to 
* Vide ſaprs, 4 Feoffee of ſuch Land in Truſt for another, or a 8 Remainder 


1 Man of a State of Freehold expectant on a Leaſe for Years. But this 
9 085 dre. ſeems not to be maintainable, becauſe the Statute in requiring that a 


Challenge, Juror ſhall have Lands of the yearly Value of 4o s. above all Charges, 


Hs 1 plainly ſeems to intend that he ought to have Lands of the clear | In- 


au £bridg come whereof at the Time he can expend ſo much. But a Man can- 
ment of the not expend any Thing out of Lands whereof he is infeoffed to the Ule 


17 of another, or wherein he has only a dry Remainder, 


pl. 1. bur 7 ds Sed. 18, It hath beeen i adjudged, That this Statute is tepealedis 
mor find this to Treaſons by 1 * & 2 Ph. & Ma. 10. which enacts that all Trials for 


8 Treaſon ſhall be according to the Common Law. 


s Keilw. 168. Seck. 19. It is recited by 23 H. 8. 13. That Trials in Murders aul Fe 


pl. 3. 2 ip ES, nj o ; — 1 
b Vide Keil lonies in Cities, Boroughs, and Towns corporate within this Realm having 


92.2, _ . thority to proceed in the Deliverance of ſuch Offenders, had been oftentimes dts 


18 Ed. 4, 13. ferred and delayed, by Reaſon of Challenge of ſuch Offenders, for lack ef Sa fc 


5 4 6. 9. ene) of Freehold, to the great hindrance of Juſtice. And thereupon it is er- 


pl. 21. acted, That every Perſon and Perſons being the King's natural Subjed ben, 
Fitz, Chal. bich either q the Name of a Citizen, or of a Freeman, or any other Nam, 


36 H. 6, at; doth enjoy and uſe the Liberties and Privileges of am City, Borough or Town cor- 


pl. 16.  porate where he dwelleth or maketh his Abode, being worth in movable Goods an 


4 ba. aca Subſtance to the clear Value of forty Pounds, be admitted in Trial of My: ders 
648, pl. 28, and Felonies in every Seſſions and Gaol-Delivery, to be kept and holden in and fat 


| AGES the Liberty of ſuch Cities, Boroughs, and Towns Corporate, albeit they havt 00 


als, Vol. 3. f. Freehold ; any Act, Statute, Uſe, Cuſtom or Ordinance to the contrar) heredf nul. 


r35 te 149. TWitſtanding. 
«Vide ch. 25. 
SeQ. ! 3 4, o 0 * . - * * 

144,145,146. Juire, dwelling, abiding, or reſorting in or to any ſuch City, &c. 


Hell. 


. 


Sect. 20. Provided that this AGF no way extend to any Aniglt ir E. | 


Chap. 43. Of Challenges. 417 
Seck. 21. Alſo ſpecial Proviſion is made by 11 H. 7. 21. and 4 H. 8. 
3. for Jurors in London in real and perſonal Actions above the Value of 
| forty Marks, for which I ſhall refer to the Statutes at Large. 
Sect. 22. It is enacted by 4 & 5 Will. & M. 24. That all Furors (other 
than Strangers upon Trials per medietatem linguæ) who are to be returned for 
Trials of Iſſues joined, in any of the Courts of King's Bench, Common Pleas or 
Exchequer, or before Fuſtices of Aſſiſe or Niſt prius, Oyer and Terminer, 
Gaol- Delivery, or General Quarter-Siſſions of the Peace in any County of this 
| Realm of England, ſhal! every of them have in their own Name, or in Truſt 
for them within the ſam? County, ten Poands by the Tear at leaſt above Repriſes, 
of Freehold or Copyhold Lands or Tenements, or of Lands or Tenements of an- 
cient * Demeſne, or in Rents, or in all or any of the ſaid Lands, Tenements, or 4. by the 
Rents, in Fee-fimple, Fee. tail, or for the Life of themſelves, or ſome other commonLaws 
Perſon ; and that in every County in Wales every ſuch Juror ſhall have in Freehold in 


- 2 Count) fix Pounds by the Tear at leaſt, in Manner aforeſaid above OS 
epriſes. LACIE e ſuffi.cent, 
925. 23. But it is provided that it ſhall be lawful to return any Perſon on ho 7, 1. pl. 

4 Tales in England, who ſhall have fue Pounds by the Tear, or in Wales, who Bro. Chal- 

ſhall have three Pounds by the Tear, in Manner aforeſaid. „wei 
Seck. 24. Allo there is a Saving to all b Cities, Boroughs, and Towns 05 Litc. 156, 

Corporate, of their ancient Uſage of returning Jurors of ſuch Eſtate, and in ſuch »Vide ſupra, 


Manner as before had been uſed and accuſtomed. But there is no expreſs Sa- _ 6 
| 8 8 ere is the 
ving of any Trial contrary to the Purview of this Statute and made good by 14. gxception 
| ſome other; and therefore it may be argued that the Trial of Felonies in in 27 Eliz. 6. 
| Towns by Jurors worth 40 l. in Goods by Vertue of the above cited Statute of 13% N 
23H. 8. is no longer lawful, it not being a Trial by Ulage, but by Statute. 2, 3. Par. 4. 

„ Let ſeeing 4 & 5 Gal. & Mar. ſeems plainly to have a View to Trials in 

5 Counties only, and the Statute of 16 & 17 Ca. 2, 3. which is penned e Vent. 

almoſt in the very ſame Words, was taken © no way to alter the former 366. 

Method of Trials in Towns, leſt it ſhould: cauſe a Failer of Juſtice ; 

and it being generally impracticable to get a ſufficient Number of ſuch 
Freeholders as the Stacute requires in Towns, it ſeems a reaſonable Con- 

ſtruction of 4 & 5 V. & M. That the Trial by 23 H. 8. ſtill continues 

lawful as before. But it hath been © agreed, Thar for Trials in London . | 
for High Treafon, every Juror ought to have ſuch Freehold or Copy hold Sees Er. 


_ . | Sg als, Vol. 4. f. 
1 28 18 required by 34 2 5 Wit. 4 Ma. _ 186. and in 
2 Sect. 25. As to the third Particular, viz. Where Infamy is a good Froncia's Tri- 
* | Cauſe of Challenge, it ſeems thar it is a good Challenge of a Juror that 3 iet. 
Ie he is © outlawed, or that he hath been f adjudged to any corporal Pu- 158. a. 

" niſhment whereby he becomes infamous, or that he hath been convicted 1 7 W 
ve, of Treaſon, or 8 Felony, or h perjury, or i Conſpiracy, or of k Forgery on 11 H. 4,416 
r- 5 lis. 14. or attainted in an! Attaint for giving a falſe Verdict. And pl. 8. 
ind it hath been m holden that ſuch Exceptions are not ſalved by a Par- 3 
aers | 2 Rol. Abr. 
2 72 Cel. 
10 lenge, 64. Fitz Proceſs, 208. Cro. Ca 134, Trizls per pais, ch. 9. f Co Litt. 6, b. 156. a. Trials per 
nt Pats ch. 9 s Co. Litt 6 b. 158.6. 2 Bulſt. 154 State Trlals, Vol. 2. fol. 521 to 524+ Tria's per pais, ch. $9. 


Cont. i Lev. 263. Bec. Lib. 4 cep. ig. Sc&. 2. Flera lib. 4. cap 8. Sec. 2. Trials per pais, ch. 9. 
: See B. 1. ch. 72. Se. 9. Co. Lict. 6, b. 158. a. it ſeems te be holden, That the Conviction for Conſpiracy 

„ger to be at the King's Sui:, But 33 H. 6 55. pl. 45. Beo. Challenge, 15. Fitz. Challenge, 41. make no ſuch 
Diſtinction. & ( Lice. 6 b and the Reaſon ſeems to be becauſe the Statute 15 expreſs that the Offender ſhall be ſet on 
the Pullory, &c. but it was adjudged, 33 H 6.55. pl. 45. Abridged Fitz. Challenge, 41. Bro, Challenge 13 
2 Roll, Abr. 649. pl. 5. That a Convittion on 1 H 5. 3. was not a good Challenge to Juror, becauſe it was not @ Con- 
$f, —_— on an Action at the Common Law. Vide 4a Ed. 3. 39. pl. 39. Fitz. decies tantum, II, 12, | See the Au- 

wes under the precedent Letter. Stat; Trials, Vol.2.f. 521 f 524. 2 Bulſt. 154 Vide ſup.ch.37, S. 48 #9 53: 


00000 don. 


- 


4 
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Book [], 


* Co. Litt. don, And it was anciently * holden that Excommunication Was ally 


Io Liet, à good Challenge. Yet it b ſeems that none of the above. cited 
15 b. Challenges are principal ones, but only to the Favour, unleſs the Record 
33 H. 6-55- of the Outlawry, Judgment or Conviction be produced, if it be a Record 


vt Al pl. 46. Of another Court, or the Term, Gc. be ſhewn, if it be a Record of the 


8 H. 5. 11.a. (ame Court. 
21 Ed, 


1 7. Sect. 26. As to the fourth Particular, vis, Whether old Age, ot ick. 
2]Roll. Abr. neſs, or Non. reſidence in the County be in any Caſe a good Cauſe of Chi. 
60 bl. 1. lenge of a Juror, I take it to be agreed, That notwithſtanding the c gt. 
6:8. Lett K. tute of Weſtm. 2. 38. be expreſs that neither old Men above the Age of 
33 H. 6. 1. pl. Seventy Years, nor Perſons perpetually Sick, nor thoſe who arc In/irm 
Bro. Chat. At the Time of their Summons, nor thoſe who do not reſide in the County, 
enge, 15, ſhall be put in Juries, or in the leſſer Aſſiſes; and therefore ſuch Perſons 

147, a. 46. may ſue out a Writ of © Privilege for their Diſcharge, grounded on this 
* 440 Statute; yet if they be © actually returned and appear, they can neither 
*F.N.B. be challenged by the Party, nor excuſe themſelves from not ſcrrins if 


165,b.166.D. : 
Regiſter 179, there be not enow without them. 
180 


Seck. 27. As to the ſecond Point, viz. What ſhall be a good Challenge of 
2 N a Juror in Reſpect of his Unindifferency : It is expreſsly enacted by 25 EA 
744 ᷑ l 3 ch, 3. Which ſeems to have been made in f Affirmance of the Common 
2 Inſt. 448. Law, That no 227 be 8 in Inqueſts upon Deliverance of the Indices 
a FA All. pl. of Frlonies or 8 J. reſpaſs, if be be challenged for that ſame Cauſe ty him which is ſ. 
19 Aff. pl. 6. indicted. And this Exception againſt a Juror that he hath found an In- 
Bro. Chal dictment againſt the Party for the ſame Cauſe, hath been adjudged good, 


lenge, 101, 


3 not only upon the Trial of h ſuch Indict ment, but alſo upon the Trial of 


1 PC. 158, another Indictment or Action, i wherein the ſame Matter is either in 
ett. B. . ; „ : : 
u in / Ed. Queſtion, or happens to be material, tho not directly in Iſſue. 


44. Pl. 11. Sect, 28. It hath been allowed a good Cauſe of Challenge on the 
briaged Bro. Part of the Priſoner, That the Juror Kk hath a Claim to the Forfeiture, 


2 which ſhall be cauſed by the Party's Attainder or Conviction; ot that 


Challenge, he hath declared his 1 Opinion before- hand that the Party is guilty, or 


53 its 1: hol- will be hanged, or the like. Yet it hath been adjudged that if it 


ny ſhall appear that the Juror made ſuch Declaration from his Knowledge of 


lenge in Trej- the Cauſe, and not out of any Ill- will to the Party, it is no Cauſe of 
4 T;;. Challenge. | | = 


als, Vol. 2. Seck. 29. Bur it hath been n adjudged to be no good Cauſe of Chal- 


p 1 lenge, that the Juror hath found others guilty on the ſame Indidment; 


in the Tear. for the Indictment is in Judgment of Law ſeveral againſt each Defendant, 
Book of 40Afl. for every one muſt be convicted by particular Evidence againſt him 


pl. 10. (elf, | | | 
Abridged Bro. | | | | 
Challenge, _. Sec, 30. It hath been o ruled to be a good Challenge of 2 ho, 1 
a, — the Part of the King, that he hath given his Dogs the Names of the Ring 
ictor being re · a ö | 
turned in the Witneſſes. 
Petit Jury and = | 
iving a Ver- | _— 
Gs K fined becauſe he did not challenge himſelf. ret 27 Aſſ. pl. 13. Abridged Bro. Challenge, 1 20, - * 3 
Ienge, 137, tis not allowed to be # principal Challenge even upon the Trial of the ſame Indict ment. 1 5 50 pl. 9: 
Abridged Bro, Challenge, 42. Fitz Challenge, 79. Co. Litt. 157. b. 1 Sid. 244 2 Roll. Ab. a 


. 7 185• 
„State Trials Vol. 1. fol. $02: ! 21 H.7. 29. pl. 10. Bro. Challenge, 90. State Trials, Vol. 4 fol. 184 


| ; „ Rearoacn. 
and ruled that the Priſoner ſhall not examine a Juror concerning ſuch Matter on @ voier dire, becauſe — _ Fi bo 4 B10. 
Vide 49 Ed. 3. 1. pl. 2. Abridged Bio. Challenge, 25. Fitz. Challenge, 100, m7 H. 7, 25. 14 , I. pl. 2. As 
Challenge 55. Firz. Challenge, 22. 20 H.6. 40. 2 Roll. Abr. 657. Lett. 1 Vide 49 27 9 State 
bridged, Bro. Challenge. 25. Fitz. Challenge, roo. * Kely. 9. State Trials, Vol. 4. fob 141,175 

Trials, Vol. 2. 738. | | 


Ku 4 


4 
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lo Sell, 31. It ſeems to be © ſettled, That where the King is a Party * Co. Lic. 
ted he may take either a principal Challenge, or to the Favour. . 1.7 Ne 
S. 32: It is > ſaid, That the Subject cannot rake a Challenge for the 7. 825 


Fitz. Chal. ; 


Favour againſt the King, becauſe every one is bound by his Allegiance . 


he to favour the King. But if © no more be meant by theſe Books, than 4 kd. ,*:s 
that ſuch a Challenge is not good without ſhewing ſome actual Partiality pl. 32. 

K. in ſuch Sheriff or Juror, or ſome particular Cauſe in Reſpect whereof Fe 2 5 

d. me King may influence them, it ſeems not clearly ſettled how the King 2 Roll. Abr. 


| in this Reſpect hath a greater 4 Privilege than the Subject, which yet it $45: pl. 5. 
| ſeems agreed © that he hath, en 


Seck. 33. It hath been f ſaid to be no principal Challenge where the Co. Lit. 156. 


M ; ; : 3 

| King is a Party, that a Juror is of the King's Livery, or his immediate Te-, 

75 8 3 £ | 2 Roll. Abr, 
nant; bur it is ſaid that a Challenge for ſuch Cauſe ought to conclude to 646. pt 8. 


the 8 Fayour. But theſe Matters ſeeming to be unſettled, I ſhall leave 27 pl. 3. 


J 

er chem to be farther conſidered by others. | dp eg 
if | | Sate Trials, 

For other Matters relating to Challenges, being not ſo proper ſor this "oy 5 fol 
f Treatiſe, I ſhall refer ro the h Books which more particularly treat of vol. 4. fol. 
4 them. | | 2 \ 70, 661. 
Cro. Eliz. * 
n „ 5 6 . 663. pl. 22 
7 Seck. 34; And now I am in the ſecond Place to conſider the Learn- « Vide a Rot. 
ſo ing of Challenges, ſo far as it particularly relates to Aliens; as to whom = 9 5 


1- it is enacted by 28 Ed. 3. 13. Par. 2. That in all Manner of Inqueſts and , Vent. 309. 
, Proofs, which be to be taken or made amongſt Aliens and Deni gens, be they Mer. * fer in the 

of chants or i other, as well before the Mayor of the Staple as before any other Fu- 1 
n fires or Miniſters, altho the King be Party, the one half of the Inqueſt or Proof abridged 2 


ſhall be Denizens, and the other half of Aliens, if ſo many Aliens and Foreign Roll. Abr. 


0 ers be in the Town or Place where ſuch Inqueſt or Proof is io be taken, that be 70 1 FD 5 

b nt Parties, nor with the Parties in Contracts, Pleas, or other Quarrels, the Caſe of the 

t WH whereof ſuch Inqueſts or Proofs onght to be taten: And if there be not ſo many ale 0 if 

c Aliens, then ſhall be put in ſuch Inqueſts or Proofs, as many Aliens as ſhall be challage chat 

t found in the ſame Towns or Places which be not thereto Parties, nor with the the Shit, 

f Parties, as afore is ſaid, and the Remnant of Denizens, which be good Men, and ep * 

f not ſuſpicious to the one Party nor to the other. | 17 without 
Seck. 35. It is declared by 9 H. 6. 29. that the above recited Statute e ſome 

- WH of 2 E. 5. which requires that Jurors in certain Caſes ſhall have Tene- net f par. 

5 ments to the yearly Value of 405. ſhall be no wiſe prejudicial to this Sta- 3 3 

, tute of 28 Ed. 3. nor extend itſelf but only to the Inqueſts to be taken between , _ 


| Denizen and Denizen, Alſo it ſeems agreed & that the ſubſequent Sta- cher p.rts of 
tutes which require that Jurors ſhall have Tenements to a greater Value % 4nd he 


n no way repeal the ſaid Statute of 28 E. 3. Yer it ſeems ! that the Eng- . 
$ liſh Half of the Jury ought to have Tenements to the ſame Value as in o- lenge, 17. 
ther Caſes. And it hath been m adjudged, that the Words quoram quili- pF: ©. 152: 
bet habeat quatuor libratas terre, Cr. ſhall be applied to the Engliſh only. 2 Roll. Abr. 
1. Seck. 36. Ir ſeems * agreed, That there is no need that any of thoſe 646 pl. 10. 
4- who find an Indictment againſt an Alien thould be Aliens, och u/ nn 8 
: 4. ly in ſome 
"3x | Boks that it 
h. | | | is a good Chal- 
0 | ons 3 3 lenge of a Ju- 
4. 10r that bt is the King's menial Servant, or a Valet of the Crown. Co.Litt.i 56. a. Fitz. Cor 63. Trials per pais ch. 9. 
te 2 Roll. Abr. 646. pl. 11. Bur State Trials, Vol. 3. f. 235, 236. V. 4. f. 70. and in other Books the contrary is ru- 


led. Bro. Challenge 154. 4 H. J. 3. pl. 5. Cro. Eliz. 663. pl. 12. » Vide ſupra Se&. 33 Co. Litt. 
157, 158. Trials per pais, ch. 9. 2 Roll. Abr. 635,50 666. Fitz. Inqueſt, 22; 3 Ed. 4.11. pl. 3. *Cro. 
El. 272, Vide II. P. C. 260, 261, *Cco, Eliz. 272. w Cro, Eliz. 272. 841, pl. 19. 2 H. P. C. 260. S. P. C. 


Ses? 4 


'f 159. 


* & 1? At 


420 Of Challenges. Book Il. 
*Dalif. 22 Seck. 37. Alſo it hath been adjudged, O That the ſaid Statute of 2 
Dy. 144.145: E. 3. is repealed as to Trials for Treaſon, by P 1 & 2 Ph. & My 10 

Inf. 2, Which enacts that all Trials for Treaſon ſhall be according to the Cour 
H.P.C. 260. of the Common Law. Yer it ſeems that the 4 King may, if he thinks ft 
Ch. 25. Sec make a ſpecial Grant ro an Alien to be tried for Treaſon 


by a 
134,144-146. whereof the one half ſhall be Aliens e n 
. Seck. 38. Alſo it hath been adjudged that the ſaid Statnte of 28 
71. Fa, z. doth not extend to an Appeal, or other Action by an Alien aging 
22 Ed. 3. 14. an Alien, for the Words are all Inqueſts, &c. between Aliens and Demizey, 
2 «x; Sect. 39. It is b holden, That by Denizens in this Statute ate meant 
pl 0 x not only thoſe who are born within the King's Ligeance, bur allo those 

It Z. 1 £141, 


who are made Denizens by the King's Letters Patents. 

Bro. Trial, Seck. 40. It ſeems to be © ſertled, That no Alien, whether he bePlain 
42. tiff or Defendant, can take any Advantage of the Statute, unleſs he d pray 
2+ “it in Time; and that if he have neglected to pray it before the Return of 


H. P. C. 261. a Common Venire, he can neither except to luch Venire, nor pray a Tal, 


5.7 Ed. or other Proceſs de medietate linguæ. 
3. 8. it is en- 


2e, that n Sect. 41. It was © holden, even before the Union of the tuo Ning. 
Plea: between doms under King James the firſt, that no Scot was an Alien within the 
we bi Meaning of this Statute, not only becauſe the Scotch Language is the 
here ſhal 7 ſame with the Exgliſh, but alſo f becauſe the Scots were never rockoned 
Jury of none Aliens, but rather Subjects. 1 


35 5 Geck. 42. Note, That 8 ſome of the Precedents for the Award of a J. 


pl. 3. Number of + Authorities. 


1 wy 3-14 Seck. 43. If on a Venire of half Denizens and half Aliens, the Sheriff 
2 Roll. Abr. return 12 as Aliens, and among them ſome who in Trurh are not {uch, 
593: 1 it © ſeems that the Patty ſhall not be concluded by ſuch Return, but 
Zz. In. 22, 


Trial. 41, may notwithſtanding challenge the Array for Want of a ſufficient Number 
HI p. C. 261. of Aliens. 


Foes © o Seck. 44. It ſeems ! agreed, That the Return of a Yenjre of half Pe. 


”, 32, pl. a3. nizens, and half Aliens, ought to ſpecify which of the Jurors arc De- 
Bo. Deniz. 4. nizens and Which Aliens, and that a full number of each mult appear ie 
fn, dali“ be ſworn. 

Cro. Ei: See. 45. If one or more be wanting to make up the full Number of {ix 
869 pl. 3 5 Denizens or Aliens, che Juſtices of Viſf prizs, by a reaſonable " Cor 
3 ſtruction of the Statutes which give a Tales de circumſt antibus may ava 
tho' the De- (uch a Tales for ſo many Denizens or Aliens as ſhall be wanting. 
fendant appear . Fett. 46. It is expreſsly enacted by 2 & 3 P:& M. and 4& 5 Eliz. 10 


8 ſet forth more at large B. 1. Ch. 54. that thoſe adjudged Felons, as en. 


en, yer the by Vertue of thoſe Statutes, ſhall be tried by the Inhabitants of the 


Common Ve- 


, ho 
vire n wells. County of Place where they ſhall be taken, and nor per medietatens lingli. 
warde d, uxleſs 


1 
4 Venite de medietate be prayed. * For the Form of ſuch a Prayer Raſt. Ent. 7, a. pl. 2, 15%, ET 
264. b. pl. 1, 2 265 a. Dy. 144. pl. 60. S.P.C. 259. Plow. Com 2.b. © Dyer 304 pl bs int Caſ's 
261. But Quereeſ this Reaſon, for it ſeems contrary to what is admitted in the whole Argu#nent of C3 555 7. b. 
7 Co. See State Trials, Vol. 1. fol. 52, 573. Vol. 4. fol. 652, Cc. s Dyer 144. pl. 60. Raft. + 11. b. C 
pl. 2. 159, 2. 264 b. pl. 1, 2. h Raſt. Ent. 265. a. 10 Co. 104. 2. State Trials, Vol. 3. fol. . ve Judge. 
261. S. P. C. 158 Lett. C. Bro. Denizen, 4. Bro. Panel, 3. Cont. Fitz. Trial, 30. 95 is. By 
againſt one. | 2 Roll. Abr. 643. pl. 2. Vide 8. P. C. 158. Lett. C. ! Cro. El. $18, pl. 40. 04-1 07.22 


b. Eliz 
this being only a miſ return is help d by Verdict in Gaſes within the Statues of Jeofatls. w 10 Co. 194 “ Gro 
305, pl. 3. 818. pl. 10. 841, pl. 18. | 


p. 
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Chap: 44 Of a Trial by Peers: 421 


Of a 7 rial by Peers. 


S to a Trial by Peers, having ſhewn already, Ch. 39. Seck. 1. That 
a Peer has no more Privilege than a Commoner as to having the 
Benefit of Counſel. And Ch. 43. Seck. 4. That a Peer cannot challenge any 
of his Peers, 1 ſhall now endeayour to ſnew. wr 


4 I. The particular Form and Solemnity to be obſerved in ſuch a 

rial. PIES . 5 Fe 

2. Who are to be Triers. 2 . > if IT 5 
3. Who are to be ſo tried. | TY 

4. As to what Crimes. 


6. Whether a Peer can waive a Trial by his Peers. 
7. In what Manner the Peers may require the Opinion of the Lord 
Steward or of the Judges. 3) LEE 4; 
8, Whether the Court may be adjourned. . 


: od firſt of the particular Form and Solemnity to be obſerved in ſuch a 
Trial. ? 1 5 5 a > — 

Sec. x. When an Indictment is found againſt a Peer for a Crime for 1 
which he ought to be tried by his Peers, the King by his Commiſſion 3 Inſt. 28. 
under the Great Seal reciting the Indictment, conſtitutes ſome ® Peer of ** 9.11. 
High b Steward of the Kingdom pro hac vice, and by the ſame Com- S. 7. C. 152. 
miſſion gives him Power to receive and proceed on ſuch Indictment, and . g of 
tequires the Peers to be attendant on him, and the Lieutenant of the B 
Tower to bring the Priſoner before him. | bbs Trial an 
Self. 2. Alſo* a Certiorari, (which may either have the ſame Date with fg Bus 

es : & High Trea- 
the Steward's Commiſſion, or a ſubſequent one) goes out of Chancery to ½ ws: denied 
certify the Indictment before the Steward indilate; and the Steward by che Houſe of 
his Precept under his Seal, directed to thoſe before whom the Indict- f of 
ment was found, appoints a certain Day and Place at which ir ſhall be Danby'scoſe. 
certified. And another Writ goes out of Chancery to the Lieutenant of vat: Trials, 
the Tower, Cc. to bring the Priſoner before the Steward at ſuch Day * 
and Place as he ſhall appoint, and thereupon the Steward by his Precept . Io. 28. 


under his Seal directed to the Lieutenant, &c. appoints the Day and 2 Fer 
Place. | | the Parlia- 


Seck. 3. Alſo the Steward makes © another Precept under his Seal to N is mer 
jatting, but is 


the Serjeant at Arms, appointed to ſerve him during the Time of his either diſſolved. 


Commiſſion, ro ſummon the d Peers before him at ſuch a Place, Day, and or proregeed. 


Hour State Trials, 
r Vol. 3. fol. 


5. Upon what Suits and Pleas. | 1 8 £23 LE, 


oh - 4 - SN <a: 
— — — - 
— — — — 


d Ruſh w. 


lag. 28. cery delivers to him his Commiſſion, and he 


422 Of a Trial by Peers. Book II. 
*3Inft. 28. SF. 4, Ar the Time appointed the Steward, attended with t fi 


collections, Or b ſeven Scrjeants at Arms carrying Maces before him, and by the Ki 


Part, 3. * at Arms, and the Uſher of the Black Rod, enters the Place of Trial 2 
1. fol. 96. 


8 covered, and aſcends a Chair of State which always is © provided for 


that Purpoſe, and then the 4 Clerk of the Prone or a © Maſter in Chan. 


= I elivers it again tothe 
11 - 1. Clerk f of the Crown, and then a Serjeant at Arms makes three 


13 H.8. 1:. 8 Oyes, and a Proclamatien for Silence in the Name of the Steward, 


py: 0 and then the Lord Steward and all the other Lords h ſtanding up unco- 
*Ruſhw. vered, the Commiſſion is read, and then the i Uſher on his Knees de. 
Collections, livers to the Steward a White Rod, who redelivers it to him or to a Seil- 
hs +5 1 jeant at Arms, who holds it by him during the Trial: Then an m Oyes is 
' 3 Inſt 28. made, and u Command given in the Name of the Steward to all Juſtices and 
e e Commiſſioners to certify all Indictments, &c. which being delivered in- 
Part 2. Vol. to Court, the Clerk of the Crown reads the Return. Another Oyes 
1. fol 96. is made that the Lieutenant of the Tower, &c, teturn his Writ and Pre- 
; Inſt. 38. cept, and bring the Priſoner to the Bar, and then the Priſoner is brought 


i State Tri- to the Bar, the n Gentleman-Gaoler of the Tower carrying the Axe 


_ als, Vol. 3. before him, which being “ done the Clerk reads the Return. 


4 = oy Seck. 5. All things being thus prepared, the High Steward“ ze. 
: 3 Inſt. 28: quaints the Priſoner with the Nature of the Crime, and ſuch like Mat- 
8 ters proper for ſuch an Occaſion, and then the Clerk of the Crown at- 
Part 2, Vol. I m, 4 but is not to inſiſt on his holding up his Hand. 

1. fol. 96. Sect. 6. Aſter the Priſoner hath pleaded and put himſelf upon God 
„ gruen Ti. and his Peers, the King's Counfel go thro! with their Evidence; and af. 
als, Vol. 3. f. ter the Prifoner hath made his Defence, and the King's Counſel have been 
955. “ fully heard,-rhe Priſoner is withdrawn from the Bar, and the Lords go 
£ 55 Iſt. together to conſider of their Evidence; and when a Majority of them are 
28. Al this ir agreed, they return to the Place of Trial, and the Lord Steward demands 


2 ＋ 1 of them one by one, beginning with the Puiſne, whether the Perſon ar- 


Pam and raigned be Guilty or Not Guilty, and they r all anſwer one by one, not 


1 upon their Oaths bur on their * Honours and Ligeances. And the Lord 
* 11. 4 ;. Steward gives Judgment according to the Determination of the * Majority 
d; H, being more than twelve, bat gives no Vote himſelf on a Trial by * Com- 
N miſſion, but only on a Trial by the Houſe of Peers, while the Parlament 
badScateTri- is ſitting. 3 _ 

79. Seck. 7. As to the ſecond Point, viz. Who are to be Triers : It is 2. 
2 927, v6. greed, * That none but Lords, who have a Vore in Parliament can pals 


4 Völ 4. on ſuch a Trial; and before 9 W. 3. 3. when the Trial was by Commil 


3 5- fion, it ſeems to have been the PraQice for the Lord Steward to cauſe a8 
are Sets, many Temporal Lords to be ſummoned as he thought fic; and for the 
85 . 29. Lords fo ſummoned alone to paſs on the Trial. But this is remedicd by that 
5. F.C. 152 Statute ſer forth more at large in the next Section. 
2 Jon. 55. | | 

and the other 

Books cited to | ub el 18 
the precedent Seffiom, 4 Raym. 408. State Trials, Vol. 3. fol. 658, 957. Vol. 2. 702, 703. „ laſt. by 
2 IR. 49. Fitz. Coro. 34. 1 H. 4. 1. 2. 8. P. C. 152. 13 H. 8. 12. Jon. 55: 56. 1 
4. G1, pl. 17. See the Books above-cited, and 1 Co. 30. b. a laſt. 49. nr 


| t 1 H. 4. 1. 
§. P. C. 153. E. 3 Inſt. zo” Moor 622. v State Trials, Vol. 2. fol. 702. Vol. 3. fol. 657.679. 


x4 Inſt. 48. Co. Litt. 156. 


5 | | $a; 


9 


| tion againſt Papery A c ' the Right of 
Sect, 9. AS to the third Point, viz. What Perſons are to be thus zips, Kc. 


Chap. 44 Of a Trial by Peers. _—_ 
Seck, 8. It is agreed, That at 3 Trial before the Houle of Peers, 

every. Temporal Lord who has a Right to vote in that Houſe; has a 

Right to paſs on ſuch Trial, Hut it is ſaid in the Var. Bool of 10 Ed. 4. 6. | 

pl. 17. That upon the Trial of a Peer in Parliament, the Biſhops ſhall r 

make à Procurator, hecauſe they cannot conſent to the Death of a Man; 33 

bur this. is P faid to be whally grounded on a Canon not in Force ar this 

Day, neicher do I find any Precedent whotein they have been excluded 35 %u, . 

againſt cheu Conſent, ot have withdrawn themſelves without a Proteſta- Nur f the 

tion of their Rigbt, or making a Proxy; and the Judgment againſt the I def, Co- 

Spencers, was expressly reverſed for this Reaſon among others, becauſe , 33; 


ſayr that t 
the Biſhops Were not preſent; and in the Precedents chiefly inſiſted on of ſhall te? 


the, other: Side, it is not ex preſsly faid that were not preſent; and it %% 
doth net clearly; appear, but that they 4 2 be Ar under the Coke, 3 Tad. 
Word Peers: Hawever:ic hath bean always e admitted that they have a 3: ar 2b 
Right; ta vote ia à Bill of Attainder: Alfo in the Earl of 'Danty's Caſe, —— ia 
they were adjudged® by the Houſe of Lords to have a Right to vote in make their 
ons previous to the Trial of a peer, tho' this was ſtrongly oppoſed f, 5% 
by the Houſe of Commons. And their Right to vote at the Trial itſelf, $citingfiege, 
if dhen ſbink fir, ems fully implied in 7 W. z. z. which enacts, That of ebe Biſbops 
upon the Trial of am Peer or Peereſs for Treaſon os Mig ien, all the Peers who iter tn 
have 4 Right to fit 


befare every ſuch Trial, 1472 at every ſuch Trial, and that every Peer fo , Hunt's 
4 


ſummoned 7 1 ir, vote at the Trial, euery ſuch Peer firſt taking the "ye 
Oaths of 4 leg lance and $ upremacy, and ſubſcribing and repeating the * Declara- © See Hunt's 


Argument for 


wied : lt is f agreed, That no Lord of any 8 other Country, or even of Ch. 12. and 


Scotland, before the Union under Queen Ane, or of h Jreland. nor the 7 4 


Son and Heir i apparent of any Peer, nor any other Man whatſoever, Juriſtidtio is 


who is not at the lime a Lord of Parliament, hath any Right to ſuch Cie cle, 
2 Trial in this Kingdom. Bur thar every Lord of Paliiucent hath a f. Ch. 3 
Right to ſuch a Trial k by Vertue of that Clauſe in Magna Charta, ch. State Tri- 


29. Nec ſuper eum ibimus, nec ſuper eum mittemus, niſi per legale judicium part- als, Vol. 2. f. 


179 to 202. 
rum ſuorum vel per legem terræ. ? . 1 . 


Seck. 10. lt is recited by 20 H. 6. 9. to have been 4 Doubt in the Law Scct. 1. 
of England how Ladies of great E fate in Reſpect of their Husbands, Peers of 1 oſt. - 
the Land, marricd or ſole, that is to ſay, Dutcheſſes, Counteſſes or Baroneſſes, ſhall Co. Lit. 156, 
be put to auſwer, and judęed upon Indittments of 7. reaſons and Felonies, becauſe 5 Vide Fitz 
they are not mentioned in the ſaid Statute of Magna Charta, ch. 29. and th 1 


Seck. 11. It ſeems = agreed, That a Queen, the King's Conſort, and Vic 39 Ea. 
allo a Queen Dowager, whether ſhe continue ſole after the King's Death, 3. 35: b. 


or take a ſecond Husband, be be a Peer or Commoner ; and alſo all 3. Piefme 


Dignity, 
Whether they be ſole or n married to Peers or Com- 29 

ers; and alſo all Marchioneſſes and Viſcounteſſes, are intitled to a oy _ ages 
rial by the Peers, tho” none of them be expreſsly mentioned in this AR, 5. * 
er in Aagna Charta. But it is © agreed, that a ; 


+: 0 Peereſs by Marriage loſes i Bro, Trea- 

r Dignicy by marrying a Commoner. | on, ' 
. | | id 22 be we; 
tient. 2 Inſt. 50. J 2 Inft 45, J0. ms Inſt; 50, ſail to be ve 


i Crompt. Juriſd. 33. b. * See thy Citations te the net 
Letter, 9, Inft. 50. Co. Litt. 16. b. 6 Co. 53. b. Dy. — ny Fl eo 
| Sec. 


Cited S, P. . 


and vote in Parliament ſhall be ſummoned twenty Days at leaſt ſat, Ch. 2, 3. 


{ 


| 
1 


State Trials Vol. 3. fol. 7g, 


424 Of a Trial by Peers. Book I 
S. f. C. 152. Seck. 12. It is ſaid by * Staundforde and b Coke, That thoſe who are 
85 loft. 3e. Lords of Parliament, not in Reſpect of their Nobility, but of their Ba. 
But in Fitz. ronies Which they hold of the Crown, as Biſhops now do, and ſome Ah. 


Coro. 161. it 


— bots and Priors © did formerly, are not within the Intent of Mayy; 
chat a Biſhep Charta, to be tried by the Peers. And d Seiden ſeems clear, That this is 


24 5. tried the only Privilege which Biſhops have not in Common with other Peers, 
y the Peers 


in Coſes proper And thoſe who ſeem © moſt for the contrary Opinion admit that the Lay 
for ſuch Trial. hath been generally ſo taken. Neither do they produce any Precedent where 


n a Biſhop or Abbot has been tried by the Peers upon a Commiſſion; but 


cites a Nurs on the contrary admit that there are f two Precedents of their being tried 


2 by the Countrey. And it is ſaid by 8 others, That there are divers 
allenge, 


1 Precedents of this Kind; yet Seiden, with his utmoſt Diligence, ſeems able 
be ſays it ws: to produce but two, which clearly and fully come up to his Point, vis. 
holden, ay? thoſe of Archbiſhop Cranmer and Biſhop: Fiſher. However it feems to be ba. 
NEE " greed, that while the Parliament is ſitting a Biſhop ſhall be tried by the 
Peers, but this Peers, 55 e ee 911 V E 99 POW 10 
3 Ster. 13. As to the fourth Point, viz. As to what Crimes a Peer is 
Opinion there to be tried by his Peers: I rake it to be i agreed, That he has a Ripht 
holden: to be ſo tried upon an Indictment of ' Treaſon or Felony, * whether ſuch 
cler C, Treaſon or Felony be made ſuch by the Common Law, or by Statute; 
Hiſtory. B. and alſo upon an Indictment for a Miſpriſion of Treaſon or Felony ; but 


ERS it! ſeems that regularly he is to be tried by the Country for all other 


Baronsge, p Crimes, out of Parliament, as m Præmunire, n Riot, © ſeducing a young 


Lady from her Parents in order to debauch her, &c. 


152. | 
Titles of Ho» 


nouf, 1% Eds. Seck. 14. As to thefifch Point, viz. Upon what Suits and Pleas a Peer 
5. 347. is to be tried by his Peers, it hath been P adjudged, That he ſhall 
„Hunt 4- not be ſo tried upon an Appeal of Felony, but only upon an [ndict- 
Biſbops So ment; and the Reaſon given for it is, that thoſe Words in Magna Charta, 
in Capital ca. ch. 29. nec ſuper eum ibimus, &c. are to be intended only of the Suit of 
Hidden, Co. the King, and not of the Suit of the Subject. 

dex, 134. Seck. 15. Alſo it hath been 4 adjudged, and appears from conſtant 
* r Experience, That neither the ſaid Clauſe of Magna Charta, nor any o- 
2 ther Law privileges a Peer from being indicted by a Grand Jury of 


 Copitsl Caſes, Commoners, either in the King's Bench, or before Commiſſioners of 
91 4 \ 


Ch. 4 Oyer, or the Coroner, G c. 
1 deck. 16. Alſo it ſeems f to be clear, That if a Peer abſent himſelf, 


See Hunt and cannot be found, he may be outlawed per judicium coronatorum, Cl. 
Argument Ch. 


78 74 Heil. Sedt. 17. Alſo it is ſaid that the Court of King's Bench may allow 


| lingflcet of a © Pardon pleaded by a Peer to an Indictment in that Court: But that 


3 it cannot receive either his Plea of Not guilty, or Confeſſion, but only 
Capital Caſcs. the Lord Steward on an Arraignment before rhe Lords. | 
eS.P.C.153, Seck. 18. It ſcems clear, That if a Peer be * attainted of Treaſon 


1 3 or Felony, he may be brought before the King's Bench and demanded, 
142.0 1553 What he has to ſay why Execution ſhould not be awarded againſt 51 
Vide 3 laſt. And if he plead any Matter to ſuch Demand, his Plea ſhall be diſcuſſed 
3% Hunt? and Execution awarded by the ſaid Court, upon its being adjudged 2 
<rgument,Ch. gainſt him. | 

18, Tri- 
als per pais 
Ch. 2. para.s, 


Stare Trials, Vol. 1. f. $74, Stillingfleet of the Biſbops JuriſaiFlion in Capital Ceſu. i Iaff. 3e. 219%; 49. 
S. P. C. 153. Lett. D. Bulſt. 198. 1 N. C. oe . D. E. F. Fr bv 198. | See the oat 
cited. State Trials, Vol. 2. f. 3. Fitz. Coro. 161. m x Bulſt. 198, 199. 3 Inſt. 30. I 2 
® State Trials, Vol. 3. fol. 52. 12 Co. 93. - ?10 Ed. 4 6. pl. 17- q + inſt; 
Coro. 34. Bro. Coro. 153. S. P. C. 152. Lett. A. 2 Iaſt. 49. 3 Inft. 30. Raſt. Ent. 50. pl. 7. p 92 5175 
26, 48. 2 Inſt. 49. 1H. 4. 1. State Trials, Vol. 3. fol. 52, 79, 657, 951. Vol. 4. f. 351, OT. hop, 

2 Inſt, 49. 2 Inſt.ag. 1 H. 7. 22, 23.p). 15. Bro. Coro. 129. Treaſon, 18. Fitz. Coro 49. 


E $8. 


Chap. 44. Of Trial by Peers. 42 
Seck. 19. As to the ſixth Point, viz. Whether a Peer can waive a 
Trial by his Peers, it hath been à adjudged, That if a Peer on an Arraign- *Ruſhw 


ment before the Lords refufe ro put himſelf upon his Peers, he ſhall be r 
dealt with as one that ſtands Mute; for it is as much the Law of the 1. fol 94 


Land that a Peet be tried by his Peers, as a Commoner by Commoners. 3 30. 
Yet if one who has a Title to Peerage, be indicted and arraigned as a 71 14. 


Net there ts 


Commoner, and plead Nor guilty, and put himſelf upon his Country, ſid :» be - 


it hath been b adjudged that he cannot afterwards ſuggeſt that he is a 847 '* + 


. . Edw, 3. That 
peer, and pray a Trial by his Peers. T.Lord Berk. 


* 


Seck. 20. As to the ſeventh Point, viz. In what Manner the Peers may re. le pat im- 


quire the Opinion of the Lord Steward, or of the Judges: It was © reſolved by ee 
all the Judges in the Lord Dacre's Caſe, who was tried by Commiſſion, that was rried by » 
no Queſtion ought to be asked ofthe Lord Steward or of the Judges in the Ab- 37 5 

ſence of the Priſoner. And it was d adjudged by the Lord Steward, in the Earl « ; jag. 29, 


: c 3 laſt, 29, 
of Warwick's Caſe, who was tried by the Houle of Peers in Parliament, that 30 


that no Queſtion ought to be asked of the Judges in the Abſence of the rp 4 
Priſoner. But in the Lord Audley's Caſe, who was tried by Commiſſion, State Trials, 
the Lords Triers, © after they were withdrawn, conſulted with the Lord 3 fol. 
Chief Juſtice four ſeveral Times, and alſo ſent to conſult with the Lord « Nate Ti- 
Steward. Yet, notwithſtanding this Precedent, the Judges f reſolved in als, Vol. 4. 
the Lord Morley's Caſe, who was likewiſe tried by Commiſſion, that if Rev. 
after the Lords were withdrawn they ſhould ſend for any of the Judges Collections, 
to deſire their Opinions on a Point in Law, and the Lord Steward ſhould ee 
permit them to go, they wou'd tell the Lords, if they ſhould ask them $;,.« T. als 
any Queſtion, that they were not to give any private Opinion, without Vol. 1. fol. 
Conference with the reſt of the Judges, and that openly in Court. 2 a 
Bur they reſolved that if the Lord Steward ſhou'd ask them any, 
Queſtion in open Court, tho? in the Abſence of the Priſoner, they wou'd 

anlwer it, becauſe they are called to aſſiſt the Court, and the Demand of 


any Queſtion in ſuch Caſe is to be referred to the D.ſcretion of the Lord 
Steward, | 


SeF. 21. When a Peer is tried before the Houſe of Peers in Parliament, 


the Lord Steward 8 withdraws with the reſt of the Lords, and conſults {oo T ri- 
with them. 5 


2 5 | . fol. 679. 
Seet. 22, As to the eighth Point, viz. Whether the Court may be 


adjourned : It is agreed, h That where a Peer is tried by the Houſe fac hg 
of Lords in full Parliament, the Flouſe may be adjourned as often as f. 6% Vol. 
there is Occaſion, and the Evidence taken by Parcels: Alſo it hath been 3. f. 


677 to 
' agjudged, That where the Trial is by Commiſſion, the Lord Steward, ©: 


1 . ; | : uſhw. 
after a Verdict is given, may take Time to adviſe upon it, and that his Collections, 
eats continues till he has given Judgment. Allo it is k ſaid ro have Pert a. Vol. 


cen agreed by the Judges in the Lord Dacre's Caſe, that on ſuch a Tri- 5; fol. of. 


: ate Trials, 
al the Court might be adjourned, and that if the Lords Triers did not a- Vols Eads. 


gree, it was holden by ſome they ought to be kept together all Night, 5 ee : 
and by others that they might go to their ſeveral Houſes. But it is {aid, ary. 
| That there is no Precedent of che Lords Triers ever having ſeparated up- 


k Kely. 57. 
on a Trial by Commiſſion, after the Evidence has been given for the 3, Moore. 


King; and it is ſaid to have been m reſolved by all the Judges in the _— og 


Cale of the Duke of Norfo t, That the Peers in ſuch Caſe mult continue 2 5 
together till they agree to give a Verdict, and the like was n adjudged by hell 
the Lord Steward in the Lord Delamere's Caſe. 


was holden. 


I Scare Tritt 
Vol. 3 fol. 678. Bur ſe? Moore 622. ® 3 Inft. 30. in the Mwgent. ng tat: Trials, Vol, 3. fo. 677 #9 689. 
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426 Of Trial by Battle. Bock Il. 


» 


C H A P. XLV. 
Of Trial by Battle. 


Finch of Seck. 1. al by Battle, at the ® Defendant's Choice, is allowable in 


Tri 
Law, 421. . 
F. P. C. 176. A Appeals b of Treaſon before the Conſtable and Marſhal, and 


bis? => 1. in Appeals © of Felony, whether by Appellants or d Approvers. 


EN Seck. 2. For the Manner of waging Battle in an Appeal of Treaſon, 


Trialsper pa being according to the Civil Law, 1 ſhall refer to Ruſhworth's Collectiam, 
e f . ̃ ² ¶⁵B—ß‚⸗ß̃ oma wg 

v Vide ſuprs, Seck. 3. When an Appellee of Felony wages Battle, he pleads e that 
Ch. a3. S. 29. he is Not guilty,, and that he is ready to defend the ſame by his Body, 


Crompt. Jur. 


"IEEE and then f flings down his Glove, and if the Appellant will join Battle, 


Bro. Battle he replies that he is ready to make good his Appeal by his Body upon 


3 the Body of the Appellee, and takes up the Glove: And then the Ap: 


50. pl. 10. Pellee lays his 8 right Hand on the Book, and with his left Hand rakes 
Cro. Eliz.69. the Appellant by the Right, and h ſwears to this Effect, Hear this this 


2: 5 who calleſt 5 ſelf John by the Name of Baptiſm, that I. who call my ſelf Tho- 
a 


10. mas hy the Name of Baptiſm, did not feloniouſly murder thy Father W. by Nam, 
. SO Cen the Da of inthe Near of at B. as you amiſs nor am any na) 
1% Boks guiliy of the ſaid Felony ; ſo help me God, (and then he ſhall kiſs the Book 


| citedto iht e- and ſay) and this I ill defend againſt thee by my Body as this Comt ſhull award. 


—_ 3 And then the Appellant lays his right Hand on the Book, and with the 
« Raſt. Ent. left Hand takes the Appellee by the Right, and ſwears to this Efſect, 
21. i Fear this thou who calleſt thy ſelf Thomas by the Name of Baptiſm, that thou 
d. 17% feloniouſly (on the Day of inthe Tear of at B.) diaſt murder my 
9 Co. 31. b. Father, W. Ly Name, fo help me God, (and then he ſhall kiſs the Book and 
_ Eliz. ſay) and this J will prove againſt thee by my Body, as this Court ſhall award. And 


Raf! Ent. 4a. then the Court ſhall i appoint a Day and Place for the Battle, and in the 


pl. 3. 50. pl. mean while the Appellee ſhall be kept in the k Cuſtody of the Marſhal, 


Dyir,12o.pt; and the Appellant ſhall find ! Sureties to be ready to fight at the Tims and 
10. 


Place, unleſs he be an Approver, in which Caſe m he ſhall alſo be kept | 


42 4+ 3- pl. by the Marſhal. And the ® Night before the Day of Battle, both Par- 
8. p. C. 178. ties ſhall be arraied by the Marſhal, and ſhall be bröught into the Fiel 
Lett. K beſcre the © Juſtices of the Court where the Appeal is depending, at the ri 
png Coro. ſing of the Sun, p bare-headed, and bare-legged from the Kube down- 
Vide 1H, 6, wards, and bare in the Arms to the Elbow, and armed only with Baſtons 


dec an Ell long, and four cornered Targets, and before rhey engage they fal! 


* Battle, both take this 4 Oath, Hear this ye Juſtices, that I, A. B. have neither cas 


9 H.4, 3. pl. nor drunk, nor done any Thing elſe, nor any other for me, by which the LY of 


16. God may be depreſſed, and the Law of the Devil exalted. And chen after © Po 


; - 
17 Ed. 3, 2. clamation for Silence under Pain of Impriſonment for a Year and a D3Jss 
pl. 6: | ls: 
Britton, 41. S. P. C. 178. A. h Fleta B. 1. ch. 34.S. 28, 29. 9 H.4, 3. 1. 16. 17 Aff pl. 1. Bio. oe of 
1,6. 17 Ed. 3, 2 pl. 6. Britton, 41. Bract. B. 3 Ch. 21. 8. 2, Reaſt. 825. 42. b. pl. 2. 97 0 *. 

ro. Battle, 
Fitz. Coro. 78, 111. I Fleta, B. 1. Ch. 34. S. 28. 9 H. 4. 3. pl. 16. 17 Aﬀl. pl. 1. S. P. C. 178. Let 5 
Fitz. Cor. 78, 111. Bro. Battle, 1, 6. 17 Ed. 3, 2. pl. 6. Brac B. 3. Ch. 21. S. 3.75 that beth Fe. 
be hepr in Cuſtody, "RiitEnt.q2.b.pl2. 19 H 4. 3 pl. 16. Bro. Battle. 1. o Fleta B. 1. Che 55 
SeQ. 30, 31. Dyer 301. Ero. Battle 15. S. P. n. Bra& B. 3. C. 21. Scct. 4, 5. 3 


k Fleta, B. 1. ch. 33. S. 28. Raſl. Ent. 42. b. pl. 2. 9. 4, 3 pl. 16. S. E. C. 178. 


Cont. 37 H. 6 20 itt. 41 % ſome the Appellant's Head ſhall be covered, 9 HI. 4. 3. Pl. 16. 


Battle 1 Vide 1 H 6, 6 7 1. ot. 4 Plets, B. 1. Che 34. S. 30. Brat B. 3. Cb. 21 N. 
Britt, f 10 Pete, B. 1. Ch 34 8. 31. | 40 


Þ ©..0 e 2” LY 3 
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— 
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* 


Chap. 45. Of Trial by Battle. 427 
g. they ſhall begin the Combat, wherein if the Appellee be ſo far van- 

viſhed that he cannot or will not fight any longer, he may be adjudged 

to be* hanged immediately; but if he can maintain the Fight till the ei 
Stars appear, he ſhall have Þ Judgment to go quit of the Appeal. And 3% nr 
if the Appellant become Recreant, that is à Crying Coward, or Craven, accraingty. 
the Appellee ſhall not only recover his Damages, but may alſo, as it 19. H. 6. 35, 
ſeems, plead his Acquittal in Bar of a ſubſequent Indictment or Fitz Coro. 4 
Appeal, and the Appellant e ſhall for his Perjury loſe his liberam legem. Bro. Coro 46. 
Vet if there be other Appellees in the ſame Appeal, it hath been adjudged, 8/8: B. 1. 
d that it ſhall ſtill ſtand in Force againſt them. But for theſe Matters I : 
ſhall refer to Ch. 24. Set. 24. pais, ch. 2, 


Seck. 4. In Appeals each Party muſt fight in propet © Perſon, and not 1 


bring an Appeal, the Defendant ſhall not be admitted to wage Battle, by Bier, B. T. 
E Dignity of their Perſons. 3 A 11 


alledging ſuch Matters againſt the Defendant as induce a violent Pteſum- 28 1 
n 


Inſt. 227. 
ſendant was taken with the Manner, c. And in an Appeal of Death, Flow. Oda, 


: l. 66. 
blige a Plaintiff to make good his Accuſation in ſo extraordinary a Man- Fleta, B. . 


the ſame Fact, unleſs the Indictment were inſufficient. T Brirtog, 5. 

Se. 8. It is enacted by 6 Ric. 2. That the Defendant ſhall not be Wo” ah 120. 

received to wage Battle in an Appeal of Rape. "= FinchofLaw 
| | | 423. 


| Fi:z droit, 3. 
$ p. C. 65. Lett. D. 180. Lett. A. 22 Ed. 4. 20. 2. Fleta, B. 1. Ch. 34. Sc. 25. iS. P. C 60 Let. B. 
189, Lett. A Fitz, Coro. 385, 22 Ed. 4. 20. a, Trials per pais, ch. 2, Se&. 19, Fleta B. 1. ch. 34. 
Sec. 25. * Finch of Law, 423. Fitz. Coro. 230, 268. 8. P. C. 180. Lett. A. 22 Ed. 4. 20, a, Trial 
per pais, ch. 2. Scct. 19. Flera, B. 1. ch. 34. Sect. 25. | Fitz, droit, 57. 3 Inſt. 158, 159. m Fitz droit 
57. zlaſt. 158, 159. ® 3 Inſt. 158, 159. Finch of Law, 423. S. P. C. 152. Lett A. Plow. Com. 
335. b. Fleta, B. 1. Ch. 34. Sect. 25. S. P. C. 180. Lett. C. Fitz. Coro. 125, 187. Finch of Law, 422, 
423 3 179. Fitz, Coro. 100, 125, 144, 157, 230, 268, 375. 1 Aſſ. pl. I, 22 Ed. 4. 19. b. Bro. 
Battle, N Appeal, 114. 20 H. 7, 8. pl. 18. Vide ſupra, Ch. 15. Sc. as: DF Finch of Law, 179. 
§. P. C. 179 Fitz Coro. 411. Finch of Law, 422. S. P. C. 18. 1 Afi. pl. 3. 6. Hob. 82. Pitz. Coro. 
154, 157, 164, 251, 281. * Finch of Law, 422. Hob. 82. S. P. C. 80. Bro. Battle, 3. 1 aq pl. 6. 
Fitz Coro. 164, 251. . P. C. 180, Hob. 82. Fitz. Coro. 154, 281. Bro. Battle, 3. 1 Af pt. z. 
* Trials per pais, Ch. 2. S. 19. ! Finch of Law, 422, 22 Ed. 4 19. b. Bro. Battle, 7, 11. Appeal, 
114. 20 Ed. 4, 6 pl. 5. Raſt Ent. 5c. pl. 18. 15 | 


EHP. 


d Sir 
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i 07 Evidence. 


Seck. I. S to the Nature of Evidence, fo fat as it more particulatly 


concerns Criminal Caſes, having premiſed that it is a ſet. 


« State Tir. tled Rule, That in Caſes of Life no * Evidence i . i 
V „That idence is to be given ag 
fol 7 3:0, Priſoner but in his Preſence ; and that it hath been b adjug ged, 13 


15 ! Bill of Exceptions is grantable on an Indictment of Treaſon or Felony, the 


State Trials, Statute of Weſtminſter 2. 3. Cum aliquis implacitatus, &c. proponat excetionem, 


Vol. 1. fol. Cc. having never been thought to extend to any ſuch Cale, it being plain 


95k. he that it could not but caufe an infinite Delay of Juſtice if it ſhould ;l 


fich Bill never {halt more fully conſider the following Points, 


| has oy A ; 7 | 
in a Cares . How many Witneſſes ate required in Criminal Caſes, 
Caſe, nds 2. What is to be allowed as Evidence. | 


this Coſts 3. Who may be Witneſſes. 


reported in 1 


Sid. 85. 4- In what Manner the Witneſſes for the Defendant are to give 4 
1 Keb. 364. Evidence. | 5 „ 

oe; ing - 3 a Defendant have Right to Proceſs to bring in his Wit - 
that it is not 3 | | | 

1 What Evidence maintains an Indictment, &“. 

—_— 3 1 What may be given in Evidence on the Part of the De- 


it is reported fendant. 


iv1 Lev. 68, ; 5 
aud Kely. 15. | | | i 4 5 . 
That 12 7 ne Sect, 2. As to the firſt Point, viz. How many Witneſſes are required 


any Crimina 


Caſe wharſoe. mon Law did © not require any certain Number of Witneſſes for the 
wer. Vide 2 Trial of any Crime whatſoever, I ſhall only add in this Place, That it 


_— ſeems to have been the more prevailing Opinion, that 1 d E. 6. 12.and 


Con. State Witneſs to one, and another © Witneſs to another Overt · Act of the lame 
Trials, Vol. kind of Treaſon, or at leaſt one Witneſs to an Overt- Act, and f another 


1 to a material Circumſtance to prove it. In Relation to which Matters 


2. fol. 408. the Law ſeeming to be ſettled by 7 f WW. 3. which is expreſs, Th 0 
+ * 0 

and ſupra Ch. Perſon ſhall be ingicted, tried or attainted for High Treaſon, but upon the Qaths 0 

3 * twolawful Witneſſes, either both of them to the ſame Overt- AF, br one of them io cnc, 


Statutes, and and the other of them to another Overt- A@ of the ſame Treaſon ; it will be need 
their Expoſit ion | | 

See ch. 25. | N 
ect. 132 to 148. 4 Raym, 407, 408. State Trials, Vol. 2. fol. 533. Vol. 3. fol. 688, 689. „ Stat © 3 
Vol. 1. fol. 697, 723, 724. Vol. 2. fol. 317,695, 785, 829, 830. Vol 3. fol. 149, 156, 228. Vol. 41.8 5 
88, 117. Ray m. 407,498. Kely. 9. State Trials, Vol. 2. fol. 408. Vol. 3. fol. 228, 229, w $4 
994 to 901. 928,929,930 Vide State Trials, Vol, 1. fol. 636, But State Trials, Vol. 1. fol. 180, 1?! 
holden that Circumſtantial Evidence alone is ſufficient, * Vide Ch 25. Sc&, 136 to 148. (oſs 


1 


Procyy 


r 
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[eſs at this Day to examine how far theſe Opinions were reconcileable 
with 1 Ph. & Ma. 


| As to the ſecond Point, vis. What is to be allowed as Evidence 
in Criminal Caſes, 1 ſhall conſider, DIY 


1. Where the Confeſſion of the Defendant or the Depoſitions of 

others out of Court may be allowed as Evidence. 5 
2. How far Hear ſay is Evidence. ES : 

3. Whether Similicude of Hands be any Evidence in Criminal 

Caſes. e 2875 888 


Se. 3. As to the firſt Particular, viz. Where the Confeſſion of the 
Defendant, or the De poſitions of others, out of Court, may be allowed 
as Evidence: It ſeems that the Conteſſion of the Defendant himſelf, whe- 
ther taken upon an ® Examination betore Juſtices of Peace, in purſuance of H. f. 18 
1&2 Pb. & M. 13. or of 2& , Ph. & Ma. 10. upon b a Bailment or "qi 3, 
© Commitment for Felony, or taken by the Common Law upon an Exami- State Trials, 
nation before a Secretary of State, or other Magiſtrate, for d Treaſon, 2! gp 
or © other Crimes, not within thoſe Statutes, or in f Diſcourſe with pri- fol 8,9. 8 
vate Perſons, hath always been allowed to be given in Evidence againſt, „ 
| | . : 8 2 55 b Supra Ch. 
the Party confeſſing, but 8 not againſt others. EP 13. See 58; 
Seck. 4 Alſo it was k holden, That two Witneſſes of a Confeſſion of 59: 6% 
High Treaſon, upon an Examination before a Juſtice of Peace, were ſuf- | ay — 8 
ficient to convict the Perſon io confeſſing, within the Meaning of 1 F. 6. 14. 
12. and 5 & 6E. 6. 11. which required two Witneſſes in High Treaſon; 4 State Tri- 
Woo 5 : eg Cie * 
unleſs the Offender ſhould willingly without Violence _ the ſame; But this is als, Vol 1. f. 
remedied by 7 V. z. 3. which requires two Witneſſes, unleſs the Party ſhall 87, 181, 963. 
llinzly, without Violence, in Cour & FF 
willingly, without Violence, in open Court confeſs, &c. ; Trial. -- 
Se. 5. It i ſeems an eſtabliſhed Rule, that where-ever a Man's Con- Kely. 18. 
ſeſſion is made uſe of againſt him, ic muſt all be taken together, and nor . Nod. 
by Parcels. „„ FM; LODI 109-1863 19.15% Male. 
Seck. 6. Ir ſeems k ſettled, That the Examination of an Informer taken Bw N 
upon! Oath, and * ſubſcribed by him either before a m Coroner upon aa 426. Vol, 3. 
Inquiſition of Death in purſuance of 1 & 2 F. & M. z. or before n Juſtices fol. :31,132. 
of Peace in purſuance of 1 & 2 Ph. &. M. 13. and 2 & 3P.& M. 10. upon a pyer 413. 
* Bailment or P Commitment for any Felony, may be given in Evidence at pl. 10 
the Trial of ſuch Inquiſition, or of an: Indictment for the ſame Felony, if it — ien 
be made out by Oath to the Satisfaction of the Court, that ſuch Informer 
is 1 dead, or unable to * travel, or kept ſ away by the Means or Pro- * XY 18, 
curement of the Priloner, and that the Examination offered in Evidence State Trials, 
is the very ſame t that was {worn before the Coroner or Juſtice, with- LS 3. fol. 
a 1 
out any Alteration whatfoever. Vas 255. 
is 5 9771 | „ See the ton- 
| | 20 trary practiſea 
3350 f wh State Trials, 
Vol. f. in Sir ei vis Ellis*; Trial, and in Throgmorton's Trial, Fol. 49 te 56. Duke of Norfolk's Trial, fol. 73 
1 85 and 9), 98. Other Trials from fol. 118 to 122. Earl of Efſcx's Trial, 167, 168. Sir Walter Raleigh's 
Trial, fol 177, 478, 181.  Kely. 18, Supre, ch. 25. Scct. 142, i 5 Mod. 165. Cont. State Trials, Vol. 1. 
fol. 53. Throgmorcon's Trial. * Kely, 55. H. P. C. 262, 263. Ley. 180. Salk. 28 1 pl. 8. 2 Keb. 1g. 
Vide Cro. El. 901. Dalt. ch 111, 112, 113. 2 State Trials, Vol. 1. fol. 265. II. P. C. 262, 263. * H.PC. 
262, 263, !".Sapra, ch.g. Sc& 31. 2Jon 53. u See the Books above-cited ; but 2 Jon..53. 'tis adjudged that 


. 
* 


f 


Depoſitions before a Coroner may be read, bu' ſaid that thoſe take: before a Juſtice if Peace can in no Caſe beread. Su- 
Pra, ch. 15. Sect. 59,60, 61. k Supra, ch. 16. Seck. 11. 4 Kely. 55. I Lev. 189. 2 Keb. 19 pl. 39. HPC. 
263. TKrly.55. Kely 55. in Hariifon's Caſe, State Trials, Vol. 3.f 941. ſuch an Examination was read i 
Evid.nce, upon Proef that the Witneſs had been enticed away, the it did not directly appear to have been dene by the 
Pricurement of the priſ nr. *©Krlv 55. 2 Keb. 19. pl. 39, II P. C. 263. 
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* Krly. 55- 


Evidence. Book II. 
Se. 7. But it hath been 2 adjudged, That it is not ſufficient to au- 
thorize the Reading ſuch an Examination, to make Oath that the pro. 


ſecutors have uſed all their Endeavours to find the Witneſs, but cannot 


b Rol. Rep. find him. 


bias 180. Coroner upon an Inquiſition of Death ſ#per viſum corporis, cannot be given 
325 ,, in Evidence upon an Appeal fot the fame Death, becauſe it is a different 
gn 3s Proſecution from that wherein they were taken, TREE RES, 
_ © State Tri= Seck. 9. There arc many © Inſtances in the Reigns of Queen Eliza; 
* and King James l. wherein the Depoſitions of abſent Witneſſes were allowed 
folk'sTrial, f. as Evidence in Treaſon and Felony, even where it did not appear but that the 
W Witneſſes might have been produced viva voce. And it was adjudped in 
1 ' © the Earl of Sirafford's Trial, that where Witneſſes could not be pro- 
Udal's Trial, duced v7 voce, by Reaſon of Sickneſs, Cc. their Depoſitions might be 
fol. 14522: read for or againſt the Prifoner on a Trial of High Treaſon, but not 
mage 166. where they, might have been produced in Perſon. And it Was 
einer admitted © in the Lord Srafſerd's Trial, that the Depoſitions taken by a 
— .18;, Wirneſs before a Juſtice of the Peace might at the Priſoncr's Deſire be 
182, au the read at the Trial, in order to take off the Credit of the Witneſs by they. 
like w41 e ing a Variance between ſuch Depoſttions and the Evidence given in Court 
Rae's vive vcce. And for the ſame Reaſon it ſeems f agreed, That where a 
2 ** en in. Witneſs at one Trial varies from his own Evidence at another in relation 
„ * co the fame Matter, ſuch Variance may allo be given in Evidence to in- 
— — validate his Teſtimony at the ſecond Trial. 1 
State Tau, Stet. 10. But it is & ſaid to have been adjudged in the ſeventh Year of 
bo ag Will. 3. by the Court of King's Bench upon Advice with the Juſtices of the 
* Ruſkw. Common Pleas, upon an Indictment for a Libel, that Depoſitions taken 
Scoford, fol. deſore a Juſtice of Peace relating to the Fact could not be given in Evi- 
. dence, tho' the Deponent were dead ; and that the Reaſon why ſuch De- 
* Stare Tri. rofirions may be given in Evidence in Felony depends upon the Statutes 
fol fas % of Ph, & Ms. And that this cannot be extended farther than the parti 
627%, cular Caſe of Felony. But in the Report of this Caſe in 5 8 Mod. it is 
651-4. 1 f fad that the Reaſon why ſuch Depoſitions could nor|be read was, becauſe 
„. de Defendant was not preſent, whenthey were taken, and therefore had 
i Stare Tri. not the Benefit of a Crofs Examination. 

"I 111 Sec. 11. Bowever it was h agreed in Sir Fohn Fenwick's Caſe, That the 
—— „ Information of a Witneſs taken upon Oath before a Juſtice of Peace, is 
5+: $e: 12+ ing joined with the Evidence of one other Wirneſs only viva voce, en 
Lig wf, not ia the ordinary Coutſe of Juſtice, amount to ſufficient Evidence wic. 


SQ. 3. _ the 7th of . 3. which requires two Witneſſes in High Trealon ; and 


«Med 555. cherefore it was thoughs necetary to proceed in that Cale by Bill of At | 


Straffbrd, tainder in Parliament, whole Power can be reſtrained by no Rules but 


par 5. thoſe of natural Juſtice. 


ö i | 7 od idence given 

Vol. 2. Sed. 12. And in the ſame Caſe it was i agreed, That the Evi | 
fol ue. and by a Witneſs at one Trial, could not in the ordinary Courſe ol 11. 
1 2 : be made uſe of, againſt Defendant on the Death of ſuch Witnels, at 
Rol. Rep. Other Trial. | | | 
460, 461. 
State Tri- 
als, Vol. 4. f. 


| | 15 pl. 54. 
237, Cc. State Trials Vol. 4. fol. 265 fo 575, Vide ſupra Sed. 9. 1 Sid, 328. 2 Keb. 384. P 


Sell. 


Seck. 8. Alſo it hath been Þ adjudged that Depoſitions taken before 2 
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Seck. 13. Alſo it ſeems clear that Depoſitions taken in the Spiritual 

bur t in a Cauſe of Divorce for a Forcible Marriage cannot * be given Hf. c. 

| Evidence upon an IndiQment for fuch Marriage on the k Statute of Kh ic. 
H. 7. 2. | Bt ch. 42. 
Se. 14. As to the ſecond Particular, vis. How far Hearſay is Evi- 4 
ence : It ſeems ® agreed, That what a b Stranger has been heard to State Tri- 
y is in Strictneſs no Manner of Evidence either for or againſt a Priſo- als, Vol. 2. 
er, not only becauſe it is not upon Oath, but alſo becauſe the orher | 33% 114, 


de hath no Opportunity of a croſs Examination; and therefore it ſeems Rs Yes. 


a Treaſon : Yet in the Trial of the ſeven 8 Biſhops, the Court was divi- {4:12 
n ded in Opinion, whether Similitude of Hands were Evidence of the De- Seck. 33 


a ſendants having ſigned the Paper charged againſt them as a Libel; and * 


b ſince that Time, that is not Evidence in any Criminal Caſe, whether 429. Vi 
; capital or not capital. 5 „„ in 
85 a 33. 
FEES Vide Supra, 
$ As to the third Point, viz, who may be Witneſſes in criminal Caſes, 9a. 90 15 
| ſhall endeavour to ſhew, I - ters Tei- 


als, Vol. 3. 
f. 213, 216, 


5 | 1 
r. Whether a Husband or Wife may be Witneſſes for or apainft 2172264230- 
a one another.. 5 23 | 
2. Whether a Judge or Juror may be a Witneſs. bol. 762 5 
q 3. Where an Accomplice in the Crime charged againſt a Priſoner Ude gtate 
f may be a Witneſs againſt him or for him. | „ Tas. Vol. 
| 4- Where a Perſon ſhall be diſabled ro be a Witneſs in Reſpect of 3. fol 892, 
J his having been attainted or convicted of a Crime. e 
5. Where it is a good Exception againſt a Witneſs that his Intereſt a Francis 
is concerned. | RI 
6. What other Exceptions are good againſt a Wirnels. 


e Seck. 16. As to the firſt of theſe Particulars, viz. Whether a Husband : Co, Lit. 5. 
n- or Wife may be Witneſſes for or againſt one another: Jt ſeems! agreed, vb. 
That the Husband and Wife being as one and the fame Perſon in Af- 2 5 mote : 
fection and Intereſt, can no more give Evidence for one another in any Caſe H. P. C. 263. 
whatſoever than for themſelves; and that regularly the one ſhall not be 1 Prowal. z. 
admitted to give Evidence againſt the other, nor the Examination of — 
the one be made Uſe of againſt the other, by Reaſon of the implacable Diſ- 2 Keb. 403- 
. ſenſion which might be cauſed by it, and the great Danger of Perjury ITY 
from taking the Oaths of Perſons under fo great a Biaſs, and the extreme vol. ,. fol. 
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ic hach been * adjudged, That it is not ſufficient to au- 
to make Oach that the Pro- 
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ei Set. 7. But 
thorize the Reading ſuch an Examination, 
ſecutors have uſed all their Endeavours to find 
its EET | . aL: 
ag" "hl $:8. 8. Alſo it hath been adjudged that Depoſitions taken before a 
5:4. Coroner upon an Inquiſition of Death ſuper viſum corporis, cannot be given 
in Evidence upon an Appeal for the fame Death, becauſe it is a different 
Proſecution from that wherein they were taken. 
Seck. 9. There arc many © Inſtances in the Reigns of Queen Elizabeth 
g James l. wherein the Depoſitions of abſent Witneſſes were allowed 
as Evidence in Treaſon and Felony, even where it did not appear but thatthe 
Abing- WI might have been produced viva Voce. And it was adjudged in 
ron's mal f. 4, the Fark of Strafford's Trial that where Witneſſes could not be 
118, 119. y pro- 
Reaſon of Sickneſs, Cc. their Depoſitions might be 
inſt the Priſoner on 2 Trial of High Treaſon, but not 
where they , might have been produced in perſon. And it was 
admitted © in the Lord 874 4's Trial, that the Depoſitions taken by a 
Trial, 1461, Wirnels before 2 Juſtice of the Peace might at the Priſoner's Deſire be 
182. a che tend at the Trial, in order to take off the Credit of the Witneſs by ſhew- 
2 ing a Variance between fach Depoſitions and the Evidence given in Coutt 
TordAudley's Vivd ²ůveck. And for the ſame Reaſons it ſeems k agreed, That where 3 
Witneſs at one Trial Evidence at another in relation 


Coſe en en In. varies from his own 
ieee fo © go the fame Matter, ſuch Variance may alſo be given in Evidence to in- 


the Witneſs, but cannot 


2 Reb. 384. 


f State Tri- 


Raleigh? 


eaſy validate his Teſtimony ac the ſecond Trial. 
Fate Triats, Seck. 10. Bur it is 5 ſaid to bave been adjudged in the ſevemb Year of 
Cour of King's Bench upon Advice with the Juſtices ofthe 
upon an Indictment for a Libel, that Depoſitions raken 


of Peace relating to the Fact could not be given in Evi- 
tho? the Deponent were dead ; and that the Reaſon why ſuch De- 
in Evidence in Felony depends upon the Statutes 
Ms. And that this be extended farther than che parti 
cular Caſe of Felony. But in the Report of this Caſe in 5 Med. it 5 
hy ſuch Depofitions could not}be read was, becauſc 
91 1- Defendant was not preſent, when they were taken, and therefore had 
State Tt, not che Benefit of a Crofs Examination. | 
727105 528, gelt. However it was Þ agreed in Sir John Fenwick's Cale, That the 
72% Oath before a Juſtice of Peace, 
| of one other Witneſs only vi F 
dinary Coutſe of Juſtice, amount to ſufficient Evidence with- 
wo Witneſſes in High Trealon ; 
y to proceed in e by Bill of Ar 


dence, 
jons may be given 


that Cale 0 
whoſe Power can be reſtrained by no Rules but 


ghr nec 


. 
tainder in Parliament, 


21 53 choſe of natural Juſtice. „ . 
als, Vol. z. Se&. 12. And in the ſame Caſe it was agreed, That the Eeicesf: 5 Nice 
95 420. and by a Witneſs at one Trial, could not in the ordinary Courſe o _ 
#2, 5 4 be made uſe of, againſt a Defendant on the Death of ſuch Wirnels, al 
Rol. Rep. other Trial. | 
460, 461. 
b State Tri- | | 
als, Vol. 4. f. | : 
2375 Ce. i State Trials Vol. 4. fol, 265 fo 27%. Vide ſupra Sec. 9- 
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Seck. 13. Alſo it ſeems clear that Depoſitions taken in the Spiritual 
Court in a Cauſe of Divorce for a Forcible Marriage cannot * be given Hf. c. 
in Evidence upon an Indictment for ſuch Marriage on the k Statute of 
. | 17 5 . 
; Self. 14. As to the ſecond Particular, viz, How far Hearſay is Evi- 
dence : It ſeems ® agreed, That what a b Stranger has been heard to: State Tei- 
fay is in Strictneſs no Manner of Evidence either for or againſt a Priſo- als, Vol. . 
ner, not only becauſe it is not upon Oath, but alſo becauſe the other 725 
Side hath no Opportunity of a croſs Examination; and therefore it ſeems s 3 N 


8 03. Vol. 3. 
a ſettled Rule, That it ſhall never be made uſe of but only by way of In- fol 145, 2:9, 


ducement © or Illuſtration of what is properly Evidence; yet it ſeems d Vol. 4 f 33. 
that what the Priſoner hath been heard to ſay at another Time may be * Vide ſupta, 
piven in Evidence for him, as well as againſt © him, and alſo what 33. . TI. 
a f Witneſs hath been heard to ſay at another Time, may be given in , Vol. 2. f. 
Evidence in order either to invalidate or confirm the Teſtimony which 325,328,332, | 
be gives in Court. 1 1 
| Se#, 15. As to the third Particular, viz. whether Similitude of Hands | 


| 144,145,209, 
be any Evidence in Criminal Cafes : It is obſervable that this wich other 2. Vol 2. 


| Circumſtances in f Algernoon Sydney's Caſe was ruled to be good Evidence! Stn Ti 
ol bis having written a Paper charged againſt him as an Overt · act of High ale, Vol. 3. f. 
| Treaſon : Met in the Trial of che feven 8 Biſhops, the Court was divi- 3'%: 255 


ded in Opinion, whether Similitude of Hands were Evidence of the De- My * 88 


ſendants having ſigned the Paper charged againſt them as a Libel; and 233 * 
the Parliament having declared an Opinion in the Reverſal of Algernoon fol. 420 805 


263. 
b. Vide B. t. 
ch. 42. 


fol. 529 802, 
0 Haney s Attainder, that Compariſon of Hands is no Evidence of a Man's =; 
I Hand-Writing in Criminal Caſes : It ſeems to have been generally holden #2: 218 . 
| b ſince that Time, that is not Evidence in any Criminal Caſe, whether 429. Vol. 
, capital or not capital. e ol. 51, $2, 
. c 1 23 
Ces | | | | | Vide Supra, 
5 As to the third Point, vis, who may be Witneſſes in criminal Caſes, Sect. 9 C 12. 
s | ſhall endeavour to ſhew, | F 3 
| | | | | f. 213, 216, 
c 1. Whether a Husband or Wife may be Witneſſes for or apgainft 217,226,239. 
d one another. | | | 2 fn | 
2. Whether a Judge or Juror may be a Witnefſs. fol. 162 „ 
a 3. Where an Accomplice in the Crime charged againſt a Priſoner 197. . 
10 may be a Witneſs againſt him or for him. „ 
1 4 Where a Perſon ſhall be diſabled to be a Witneſs in Reſpect of 3-fo! 892, 
| 1 bis having been artainted or convicted of a Crime. . 
- J. Where it is a good Exception againſt a Witneſs that his Intereſt ond Francia 
- is concerned. 00/2041 11.9: Ns 
8 6. What other Exceptions are good againſt a Witneſs. 
ven : 2 ; 
ice Sect. 16. As to the firſt of theſe Particulars, viz. Whether a Husband : ©, Lite. 6. 
an WW 2 Wife may be Wirneſles for or againſt one another: It ſeems? agreed, b 
That the Husband and Wife being as one and the ſame Perſon in Af- 20) Abr- - 
lection and Intereſt, can no more give Evidence for one another in any Caſe H. P. C. 263. 
whatſoever than for themſelves; and that regularly the one ſhall not be 1 Browal.q7. 
t admitted ro give Evidence againſt the other, nor the Examination of R959, 126 


p the one be made Uſe of againſt the other, by Reaſon of the implacable Diſ- : Leb. oy: 
S fenfion which might be cauſed by it, and the great Danger of Perjury . 
tom taking the Oaths of Perſons under fo great a Biaſs, and the extreme vol. ,. fol. 


Hard- 608. 


432. Of Evidence. Book II. 


* Raym. 1. Hardſhip of the Caſe : And therefore it hath been 3 adjudged, That the 


RS Husband cannot be a Witneſs againſt the Wife, nor the Wife againſt the 
micted in Husband, to prove the firſt Marriage on an Indictment on the Statute of 
Fielding) 1 b Fac. 1. 11. for a ſecond Marriage. Vet © ſome Exceptions have 
State Trials, been allowed to this general Rule in Caſes of evident Neceſſity, as in 
Val.4 £754 the Lord d Audley's Caſe, who held his Wife's Hands and Legs while 
| hon his Servant, by his Command, raviſhed her; or where a Man i; indict- 

© I» Raym. ed for a © Forcible Marriage againſt the f Purport of 3 H. 7. or where 
5 or 4 5 either a Husband or Wife have Cauſe te demand 8 Sureties of the peace 


Hurbaud and againſt the other, C. 5 4 5 : 197 

Wife mey be Sect. 17. As to the ſecond Particular, viz. Whether a Judge or Juror 
2 a». may be a Witneſs: It ſcems h agreed, That it is no Exception againſt a 
ether in Tres- Perſon's giving Evidence either for or againſt a, Priſoner, that he is one of 
Js the Judges or Jurors who are to try him. And in the Caſe of i Hacte, 
2 two of the Perſons in the Commiſſion for the Trial came off from the 


1 47- Bench, and were ſworn and gave Evidence, and did not go up to the 
tea Keb 403. Fig > . ' | | | 


A Sears P, Bench again during his Trial. | TY 

1s, Vol 1. f. Sect. 18. As to the third Particular, viz. Where an Accomplice in the 
2.5, 259. Crime charged againſt a Priſoner may be a Witneſs againſt him or for him: 
Ruſhw. Col. It has been long ſettled k, That it is no Exception againſt a Witneſs 


lections, part that he hath confeſſed himſelf. guilty of the ſame Crime, if he have not 
SY on been | indicted for it; for if no Accomplices were to be admitted as 


But this Caſe Witneſſes, it would be generally impoſſible to find Evidence to convid 


fey on ne the greateſt Offenders. Alſo it hath been often, m ruled, That Accom- 


e Cro. Ca. 48. plices who are indicted, are good Witneſſes for the King until they be con- 


State Trials, victed. | Alſo it bath been u adjudged, Thar ſuch of the Defendants in 
2 fol. an Information againſt whom no Eyidence is given, may be Witncſles 


3 Keb 193. for the others. It hath been alſo ® adjudged that. where 4. B. and C. 


L423. +. ate ſued in three ſeveral Actions on the Statute for a ſuppoſed Perjury in 
fe H. I. ch. 


44. their Evidence concerning the ſame Thing, they may be good Witneſſes 
* ge, B 1. ch. in ſuch Actions for one another. r 
A 4* Se@. 19 As to the fourth Particular, viz. Where a Perſon ſhall be diſ⸗ 
n State Tri. abled to be a Witneſs in Refpect of his having been attainted or con- 
als, Vol. 2 victed of a Crime: It ſeems agreed, That a Conviction, and therefore a 
Se SONG, fortieri an Attainder, or Judgment of ? - Treaſon, 4 Felony, * Piracy, 
Kely 12 Præmunire or f Perjury, or of Forgery * on 5 Eliz. and allo a Judg- 
1 Syd. 133- ment in Attaint for giving a falſe Verdict, or in Conſpiracy, at the Suit of 


J. 6. . iir — 
P Keiy. 12. 7 the King, and alſo 2 Judgment for any Crime whatlocver to ſtan 


k Score Tri- in the Pillory, or to be whipt or branded, being in a Court which had 


2 ie 5 a © Juriſdiction, are good Cauſes of Exception againſt a Wicnels, while 


723. Vote, they continue in force. 
fol. 334, 5or. | | | 
Vol. 3. fol. | 
161, 217, Ge | - fol 24 
595,668, 69. Vol. 4. fol. 12,33. See Hale's Opinion to the contrary arguendo. State Trials, Vol. e N 3 : 
VI. BroYon 18. b. State Trials, Vol. 1. fol. 96. Vol. 2. fol. 50x. n State Trials, Vol 1. 10 "Vide 

ol. 4. f. 12. Kely. 17, 18. 3 Keb. 136. pl. 0. Vide Vol. 1. fol. 6979. 1 Sid. 237. Pl. . 16. 
Trisls: per Pais, 148. Style 401. 12 All. 12, Savil 34 © 2 Rol. Ahr. 685. pl. 3. 5 Reym. 
Kely. 33. 4 Ray m. 369. Co. Litr. 6. b. 2 Bulſt. 154. 2 Koll. Abt. 686. Hz. 3. Co Line 65. b. Vide 
32. infra, §. Seck. 22, 23. Svpra Ch. 37. Sect. 52. Co. Lit. 6 b. H. P. C 263. * Co. Litr. 6- f Fg) 
ſupta, Ch. 43. Sc K. 25. 33 B. 6. 55. pl. 45. But H. P. C. 263. 'tis ſaid in general that one atraint 0 * N 
Cannot be a Witneſs, * Co. Litt. 6. b. 2 Roll. 684. pl. 4. 33 U 6. 55. pl. 45+ 24 K. 3. 3+ = that 
Vide ſupra, Ch. 43. S:&. 25. B I. ch. 52. $c&. 9. Co. Litt. 6. b Bur H. P. C. 263. Be ge, , eee 
ene attaint of Conſpiracy canxot be a Witneſs, * That it is not material whether ſuch Judgment were 4 1 75776. 
2 Salk. 689. 3 Iaſt. 2 19. 3 Lev. 426. But Co. Litt. 6. b. Kely. 37, 38. II. P. C. 263. 5 Mo Quere 5 
Seem to make the Execution of the Judgment material 2 Salk 689. 3 Lev. 426. 7his Point is maze 8 


« > 


N the 
Mod. 15, 26, 75, 76 And it is ſaid. that by the Civil and Canon Law no ſuch Judgment diſables a Hiiniſi, ani. 


Notare of the Crime be infamous. 3 Lev. 426, 427. T 1 Sid, 51, pl. 16, Rey m. 32. Set, 


yy an 7 buy 


Seck. 20. But it is {| agreed, That no ſuch Conviction or Judgment [Scare Trials, 
can be made uſe of to this Purpoſe, unleſs the Record be actually pro- . 4 25 
duced in Court. Alſo it is a general Rule that a ** Witnels ſhall not be 436, 44. 
asked any Queſtion the anſwering to which might oblige him to accuſe vs Fond 
himſelf of a Crime; and that his Credit is to f be impeached only by ge- State Ti. 
neral Accounts of his Character and Reputation, and not by Proofs of 2s, Vol. 2. f. 


particular Crimes, whereof he never was convicted. wo my 
Sed. 21. It ſeems clear © at this Day, That Outlawry in a perſo- 387, 1010. 


nal Action is not a good Exception againſt a Witneſs, as it is againſta Nel. 4 f. 44- 


Juror. And that a Perſon convicted of Felony, who is admitted to his 8 


Clergy and b burnt in the Hand, is thereby re- enabled to be a Witneſs. 605. & bid. 
Sed. 22. It ſeems © agreed, That the King's Pardon of Treaſon or 3 e, 
Felony after a Conviction or Attainder, reſtores the Party to his Credit: ſpeak needy 
Alſo it was holden by the late Chief Juſtice 4 Holt, That the King's ,. _ 
Pardon will remove a Man's Diſability to be a Witneſs in all Caſes what- Os 
ſoever, wherein it is only the Conſequence of the Conviction or Judg- 256,257,680. 
ment againſt him, and not an expreſs Part of the Judgment, as it is in * 9 
Conſpiracy © at the Suit of the King, and in Perjury on the Statute. . 1 
But this Matter f ſeems not to be fully ſettled. | 151,267,297. 


Seck. 23. It hath been 8 ruled, That a Conviction of Perjury 2453 Tl C. 
doth not diſable a Man from making an Affidavit in Relation to the 32. pl. 2. :«- 


Irregularity of a Judgment. ken Notice of,: 


Set. 24. As to the fifth Particular, viz. Where it is a good Ex- pap 736 
ceptiqn againſt a Witneſs that his Intereſt is concerned: Ir ſeems an ſeem: conrery. 
unconteſted h Rule, in al! Caſes whatſoever, That it is a good Excep- Bay _ | 
tion againſt a Witneſs, that he is either to be a Gainer or Loſer by the Ch. 37. "$4 
Event of the Cauſe ; whether ſuch Advantage be direct and immediate, Supra, Ch. 
or conſequential only. And this ſeems to be the Reaſon why he who is 35. cg 4%, 
Bail for the Defendant, i cannot be an Evidence for him without Conſent. * 2 Salk. 5 14, 
Alſo upon the ſame Ground it is k agreed, That he who borrows Mo- 559. 
ney upon an uſurious Contract, cannot be a Witneſs upon an Inſor- Bod 
mation for the Uſury (unleſs he l hath paid the Money) whether ſuch In- B 1. Ch.7z. 
formation be brought by himſelf or any other; for if in ſuch Caſe a Vi gn 
Man might be a Witneſs, he would in Effect (wear for himſelf, by pro- Ch. 37. Heck. 
ving a Matter which may avoid his own Contract. And upon the like 122 _ 
Reaſon it hath been ruled, That he who by a Slight bas been im- pf 2 . 
poſed upon to ſet his Hand to a Note for more Money than he intended, * Co. Lit. 6. 
is no good Witneſs on an Information for the Cheat; becauſe a Con- *, 19: 237- 
viction may be a Means to avoid the Note, by being made uſe of b 1 Keb. 836. 
the Party when ſued upon it as a Motive to influence the Jury, which pl. 17. 
cannot well be prevented, tho in Law it be non Evidence. And for the Val. l. 
like Reaſon I take it to be generally * agreed, That he whoſe Property 25 
may be prejudiced by a Forgery, is no Evidence to prove it on an Indick- | CoLit-6.b. 
ment or Information. And if it be a Forgery within 5 Eliz. a farther 685. pl. 2. 
Reaſon may be offered why ſuch a Perſon cannot be an Evidence be- Rzym. 191. 
cauſe he may have an Action on the Statute ; and upon this Reaſon a- 3 


lone it hath been ® adjudged, That he againſt whom a Verdict is given, 275 "4M 


cannot be a Witneſs to prove Perjury in the Evidence. And yet it ap- 7 5wem 
pears from daily Experience, That h a Perſon beaten, and generally any Pais * $19. 
other Perſon to whole 4 Damage a criminal Taformation concludes, is a 41. 


2 Keb. 572. 


| 1 
ert 49. the contrary was ruled in a ſtronger Caſe, 4 3 Judges againſt the Opinion of Twyſden. 4 1 Salk 283. 
8 1 Sid. 325. * Salk. 283. pl. 12. 2 Rol. Ab. 685. pl. 4. and the ſame Point is taken for granted. 
1 id. 233. pl. 5. 1 Keb. 836. pl. 11. Vide 1 Salk 283. pl. 12. 2 Rol. Ab. 685. pl. 5. 2 Keb. 572. 
Pl.84. 4 81d. 237. pl. 5. en 1 Keb. n 1 Salk. 286. pl. 20. 1 Sid. 211. pl. 8. 


1 good 


434 Book II 
good Evidence to prove ſuch Battery or other Miſdemeanor, notwith. 
landing the Objection that he may have an Action. And therefore, 
upon the Whole, the Rules of Evidence concerning this Matter ſeem nor 

to be clearly ſettled. 

* State Tri. Seck. 25. It ſeems * agreed, That it is no good Exception againſt 
a, Vol f 4 Witneſs, That he has a Maintenance from the King; for every one 
we” may maintain his own Witneſſes. Alſo it hath been d adjudged to be 
Vie Trials no good Exception againſt a Witneſs, That he has received a Reward for 
124 Vol. 2 £ having made a Diſcovery of the Crime to be proved againſt the Priſoner, 
334-335. Vol. Alſo ir hath been © ruled to be no good Exception, That a Witneſs hath 
#5-12)- the Promiſe of a Pardon or other Reward on Condition of giving his 

Kip. 18. Evidence, unleſs ſuch Reward be promiſed by way of Contra for gi- 
State Trials, ying ſuch and ſuch particular Evidence, or full Evidence, or any way in 
bens on, the leaſt to biaſs him to go beyond the Truth; which not being eaſily 
3-f221,222. avoided in Promiſes or Threats of this Kind, it is certain that too great 

* nu Caution cannot well be uſed in making them. 

of dt Seck. 26. As to the ſixth Particular, viz. What other Exceptions 
Opinim., are good againſt a Witneſs : It ſeems 4 agreed to be a good Exception, 
wy dite That a Witneſs is an Infidel ; that is, as1 © take ir, That he believes nei- 
Trials,Vol.4. ther the Old nor New Teſtament to be the Word of God, on one of 
Yo 4 which our Laws require the Oath ſhould be adminiſtred. _ 
State Triak, Seck. 27. Alſo it is f certain, That want of Diſcretion is a good Ex- 
Vol.4f. 131. ception againſt a Witneſs ; on which Account alone it 8 ſeems that an In- 
"208 Tu. fant may be excepted againſt ; for in ſome Caſes an Infant of nine Years 
—_— Cs Age has been allowed to give Evidence. as 

a Keb. 314 Selt. 28. But it ſeems agreed, That it is no good h Exception againſt 
Pc Lit. 6 a Wirneſs that he is an Alien, or Villain, or Bondman, &. 
*HP.C.263, Sef, 29. As to the fourth Point, viz. In what Manner the Witneſſes 
| Sac Tit for the Defendant are to give their Evidence: It hath always been | a- 
Vol. 1. f.253. greed, That the Evidence tor the King muſt in all Caſes be upon Oath, 
H. P. C. and alſo that the Evidence for the Defendant in an * Appeal, whether ca- 
yp 47. Pital or not capital, or in an IndiQtment or Information for a | Milde- 
i Stare Tri- meanour, muſt alſo be upon Oath. And it is ſaid by Sir Edward m (ole, 
als, Vol. 2. f. Thur we newer read in any Statute, ancient Author, Bool. caſe or Record, that 
27814 325. in rriminal Caſes the Party accuſed ſhould not have Witneſſes ſworn for him, and 
i Sid. 211. therefore that there is nat ſo much as ſeintilla juris againſt it. And it is 
ox? T4 ſaid by Sir u Matthew Hale, That there is no known Law againſt it. 
| ®*Cro. CG, However there having been a conſtant immemorial O Practice not to ſuf- 

_ fer Witneſſes to be ſworn againſt the King upon Indictments of capital 

State Trizs, Crimes, except in ſome Caſes ſpecially provided for by Statute ; and 
Vol. 1. f. 55. the Judges being always tender of departing from the ſettled Pradticc of 
9608.3 their Predeceſſors, and generally chooſing rather to preſume it originally 
H. F.C. 264. founded on ſome Statute or other good Foundation, than to ſuffer the 
* 3! El. Reaſonableneſs of it to be nicely inquired into, which might be an Inlet 
4 Jac. ch. 1. to endleſs Uncertainties, it was thought neceſſary to enact by 1 4% J 
2 Par. 3. That after the twelfth of February 1702. every Perſon who ſhall be 
produced or appear as a Witneſs on the Behalf of the Priſoner, before be c, fe 

be admitted to depoſe, or give any Manner of Evidence, ſhall firſt take an Of 

to depoſe the Trmh, the whole Truth, and nothing but the Truth, un ſuch Aan. 

ner as the Witneſſes for the Queen are by Law obliged to do; and if ane, 0 
am wilful Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Pena 1 
Forfeitures, and Diſabilities, which ty any of the Laws and Statutes of this 

Realm, are or may be inflicted upon Perſons convicted of milful Perjury 
1 | 


| of Courſe, but that in Capital Caſes he hath no b Right by the Com- 


upon Evidence of a Fact done the 30th of January, 1 Car. 2. 


Chap. 46. Evidence. 1 
Seck. 30. As to the fiſth Point, viz, Whether a Defendant in criminal 
Caſes have Righr to Proceſs ro bring in his Wirneſſes: take it that in 
proſecutions for * Miſdemeanours the Defendant may take out Subpena's W. Te. 
8, 1. . 
„ 69. Vol. 3 f. 
mon Law to any Proceſs againſt his Witneſſes without a © ſpecial Order e 
of the Court. But it is enacted by 7 W. 3. 3. Par. 7. That all Perſons 1 
Perſons accuſed and indicted for any High Treaſon, whereby any Corruption of |. 969. Vol bh 
Blood may enſue, ſhall have the like Proceſs of the Court mhere they ſhall be tried, f.1902, 1903. 


tneffe 4 e © But in Tur. 
to compel their Witneſſes to appear for them at any ſuch Trial or Trials, as is nen, Coſt, 


vſually granted to compel Witn:ſſes to appear againſt them, And it ſeems that State Trials, 


ſince the Statute of 1 Annæ . let lorth more at large in the precedent Section, Vol, 7279 

which ordains, That the Witneſſes for the Priloner ſhall be (worn, Pro- 2% . 

ceſs may be taken out againſt them of courſe in any Caſe whatſoever, grim be 
Seck. 31. As to the ſixth Point, iz. What Evidence maintains an „ 

Indi&ment, &c. Having already ſhewn, Ch. 25, Seck 117. and Book 1. bing in his 

Ch. 30. Sed. 9. That according to the later Opinions, where one is in- Witneſs. &c. 

dicted upon a Statute, and the Evidence doth nor bring the Caſe with- 

in the Statute, but yet proves the Offence in the Indictment as it is 

an Offence at the Common Law, rhe Defendant may be found guilty at 

the Common Law, and the Words contra formam Statnti rejected as Sur- 

plus; having alſo ſhewn, Ch. 35. Seck. rt. That it is ſtrongly holden 

that a Man cannot be found Guilty of an Indictment againit him as 

Principal, upon Evidence which only proves him to have been Acceſſory 

before, but ſhall be diſcharged of the Indictment; I ſhall- in this Place 

take Notice only of the following Particulars. ny 5 
dect. 32. Firſt, That it is a ſettled Rule d in all Cafes, whether capital a. P. C. 

or not capital, That the Day laid in the Indictment or © Appeal is not 264. 


material upon Evidence, but that the Defendant may be convicted up- 1 vo. 


on Proof of a Fact at any other Time, whether before or afrer the Day Kely. 16. 


laid; ſo f that it were before the Time when the Indictment or Appeal 1 3/8, 
were preferred. And agreeably hereto Sir 8 Henry Yane was found guilty 938 Trials, 
of an Indictment of High Treaſon laid on the 3oth of May 11 Car 2. * 8 

H. P. C. 187. 


| | f r Salk. 288. 
Sect. 33. Scerondly, That where the Time proved varies from that A Trials 


laid in the Indictment or Appeal the Jury $ may either find the Vel. 4. f. 9. 


ely. 16. 


Defendant guilty generally, in which Caſe the Forfeicure ſhall relate to- H. F. C. 


the Time laid, till the Verdict be falſify'd by the Party intereſted, (as 264 

ir may be in this h Reſpect, tho not as to the Point of the Offence,) ? Ar 

or they may i Specially find him Guilty on the Day on which the Fact H.P.. 26 f, 
is proved, whether before or after the Day laid in the Indictment or 570, 3 


Appeal, in which Caſe the Forfeiture ſhall relate to the Day ſo ſpecially , inf's is 


found. But where a Verdict expreſsly finds a Defendant guilty before Cher 51. 


the Time laid in the Indictment or Appeal, whether it may be falſified, . 


as to the Time, by the Party intereſted, as it may be where it finds him 2 1g. 318. 


guilty generally of the Oflence in the Indictment or Appeal, upon E- 3 Inf. 230. 
vidence of a Fact after the Time laid, may deſerve to be conſider'd. 8 765 
Seck. 34. Thirdly, That where a certain * Place is made Part of the 

Deſcription of the Fact which is charged againſt the Deſendant, the leaſt 

Variance as to ſuch Place between the Evidence and Indictment is 

fatal; as where a Treſpaſs in taking away Goods, or any other Offence 

is alledged in ſuch a Pariſh in the Houle of F. S. or in ſuch a Pariſh in.. 

a Play-Houſe in Linco!n's-1nn-Fields, and upon Evidence it appear to = WE. 
have been done at the Houſe of a different Perſon, or that there is no Salk. 288. 


Play. Houſe in Lincoln'a- Iun- Fields. But it is a ſettled Rule, That a Place e 


laid Rely. 15, 33. 
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laid only for a Venue in an Indictment ot Appeal is no way materia upon 
Evidence; but that a Proof of the ſame Crime at any other Place in 
. See thy Hoek the * ſame County, maintains the Indictment or Appeal as well as if it 
. had been proved in the very ſame Place. Alſo it hath been b adjudged, 


25. Sc&. 34 Thar after a Crime hath been proved in the County in which it is lad 
HRT. Evidence may be given of other Inſtances of the ſame Crime in another 


dKely.3z- County, in order to ſatisfy the Jury. Alſo it was © adjudged in Sic Hin; 


& . Vane's Caſe, That where one is indicted for High Treaſon in compal- 


Vf. 24 992: ſing the Kings Death in the County of M. and the levying of 


Vol. a. f. 317, War in the ſame County is laid as an Overt-Ac of ſuch Treaſon, and 
Viae Vol . © proved in the fame County by one Witneſs, the levying of War 


843. Vol.q. in another County may alſo be proved by another Wirneſs. But ir 
. 28. ſeems to have been d agreed at the ſame Time, That where the 
or ib" op levying of War is the Treaſon for which the Party is indicted, it muſt 
ſome Ovett. a be fully proved in the County in which it is laid. Alſo it ſeems, That 
1 3 at this Day the levying of War can in no Calc be given in Evidence as 
1 Me” wry an Overt-Act in any County in which it is not laid, unleſs it tend to 
"wiſe the com- prove ſome Overt- Act that is expteſsly laid; for it is enacted by ) Wil. 
* * by % 3. 3. Par. 8. That no © Evidence ſhall be admitted or given of any Oven Ad 
to be proved in that is not expreſely laid in the Inditiment againſt any Perſon or Perſons what- 
_ Couny foever, In the Conſtruction whereof it hath been F adjndged, That where 
laid ges the one is indicted for High Treaſon in adhering to the King's Enemies, 
Books above» and certain Acts of Hoſtility done by him in a certain Ship called the Cler- 
3 1g. Carly, are laid as the Overt· Acts of ſuch Adherence, no Evidence can be gi- 
Vid xe ven of any other diſtinct Act of Adherence, having no Relation to, nor any 


Ty ol. way tending to prove, what was done in the Clencarty, tho it conduce to 
1. I. 847. 


f State Triars Prove the ſame Species of Treaſon ; and therefore that on ſuch an In- 


Vol. 4. f 331, dictment no Evidence can be given of the Priſoner's having run away to 
Er LE the Enemy ina Cuſtom-Houſe boat, &c. Bur it hath been 8 adjudged, 
als, Vol. 4 f. That where one is indicted for High Treaſon in compaſſing the King's 
124,125,132, Death, and a Conſult and Agreement to aſſaſſinate the King is laid as 
233» % one of the Overt-Adts of ſuch Treaſon, the Defendant's giving about a- 
| mong the Conſpirators a Liſt of the Perſons Names who were intended 
b Francis: to be employed in the Aſſaſſination, may be given in Evidence againſt him 
N ; upon ſuch Indid ment, becauſe it naturally rends to prove his Agrec- 
bol. 37 Se Py ment to the intended Aſſaſſination, which Agreemear is one of the Ovett- 
Vol. 2. £98, Ads laid in the Indictment. Alſo it hath been been h adjudged, That 

99,112, &. where the writing of ſeyeral treaſonable Letters is laid as an Overt · Act 
Vol z f. 857, of High Treaſon in Compaſſing the King's Death, and the Purport ol 
1009 ſuch Letters is only ſer forth in the Indictment without a particular 
8 Recital or Deſcription of any of them, the particular Letters making 
very Words good ſuch Charge may be read at the Trial. 


— ap to Seel . ICs 1 Foarthly, That where ſeveral Overt- Acts are laid in an In- 
dae dictment of High Treaſon, the Proof of any i one of them maintains the 


ber been ſes Indictment as much as if every one of them were proved. 

An _ Seck. 36. Fifthly, That where one is indicted for writing a k Libel ſecundum 
2. fel. Ky tenorem ſequentem, or for forging a Deed ſo and ſo deſcribed, any che lea 
Vol. 3. fol, Variance between the Libel recited or Deed deſcribed, and thoſe given in 


Ste 2: Evidence, is fatal; but that where the Subſtance only of a Libel is {ct 


als, Vol. x. f. forth in Latin, it is ſufficient if the Libel be proved to have the ſame Scale 
843, 851. V. as is (et forth. Yet it ſeems | agreed, That it is no Evidence in any CI! 


O 


vol 1155 minal Caſe, that the Deſendant ſaid ſo and ſo, or Words to the like 


Salk 660, Effect; becauſe the Court muſt know the very Words to judge of their 


661. | | 
_ Force and Effect. $48 
Hob. 294. L | | 


Chap. 46. f Evidence. 


jndictment or Appeal. And therefore it is b agreed, Thar if one be in- H. P. C 265. 
dicted or appealed for killing another with a Sword, and upon Evidence ,,,.,...;.., 

it appear that he killed him with a Staff, Hatchet, Bill or Hook, or a ſupra Ch. 
any other Weapon with which a Wound may be given, he ought to be 23-58. 84. 
found guilty ; for the Subſtance of the Matter is, whether he gave the 
patty a Wound of which he died, and it is not material with what Wea» 

pon he gave it, tho for Form's ſake it be © neceſſary to ſet forth a par · vide ſupra 
ticular Weapon. And on the ſame Ground it hath been alſo © adjudged, Ch. 23. S. 84. 
That an indictment, or Appeal for poiſoning a Man with one kind of 45 . ; 
Poiſon, may be maintained by Evidence of a different kind of Poiſon; , last 8 
for the Subſtance of the Matter is whether the Defendant did poiſon the HP. C. 265. 
Deceaſed: or not. f Yer it ſeems clear, That Evidence of poiſoning, aft. 319. 
burning, or famiſhing, or any other kind of killing wherein no Weapon 
is uſed, will not maintain an Indictment or Appeal of Death by killing 

with a Weapon; and that Evidence of killing with a Weapon will not 

maintain an Indictment or Appeal of Poiſoning, &c. becauſe they are 

different Kinds of Deaths ; and in like Manner that an Indictment of 


Treaſon could 8 never be maintained by Evidence of Treafon of a different * Stare Trials 
Species. 1 1 3 1 N . E* 
Sect. 38. Seventhliy, That it ſeems a h general Rule, That where- 265. 


ever a Variance between an Indictment or Appeal, and the Evidence; Inſt. 165. 


brought to ſupport them, is material or immaterial in Reſpect of the „. n 


principal; in the ſame Caſes alſo it will be material or immaterial in ſome opinions 
Reſpe& of the Acceſſary. ; | to the contrary, 

Seck. 39. Eighthly, That it is i ſettled at this k Day, That if an In- 1 
dictment or Appeal againſt A. B. and C. for the Death of D. charge 4. .. 


as having given the mortal Blow, and B. and C. as having been preſent, ROT Io, 


procuring and abetting, and the Evidence prove that B. and C. gave Plow Com. 
the Blow, and that A. was only preſent procuring and abetting ; yet it 98, 100, 2. 


maintains the Indictment, becaule in ſuch a Caſe in the k Judgment of 3. 33+ 


Law, the Act of any of them is the Act of all. 3 Mod. 121. 


Seck. 40. Ninthly, That it hath been! reſolved, That if one be in- da be 


dicted as Acceſſary to two, and upon Evidence appear to have been Ac- 1. 
ceſſary to one of them only, yer he ſhall be found guilry. But it is 4ridgedFirz. 


m holden by Sir Edward Coke, That if an Appeal be brought againſt two ng 


as Principals, and againſt another as Acceſſary to them, and one of thoſe 85. 
charged as Principals be found not guilty, the Acceſſary is diſcharged, Coro. 149 or 
for which he gives this Reaſon, That becauſe the Plaintiff made him Ac- S P. C 41 
ceſſary to two, he cannot be found Acceſſary to one. But no Authority Lett. A. B. 


is cited for the Maintenance of this Opinion; neither doth it ſeem eaſy to . 


reconcile it with the Reſolution above-mentioned, unleſs the Rules of Evi- Ch. 25. Sed. 


dence on an Appeal differ from thoſe on an Indictment, which I do not 86. 3 
" find that they do as to other Variances. 1 


and B. 1. Ch. 
— | | T2 | 32. Sec. 6. 
Ch. 31. Sed 31. and 50 Ch. 34. Seck. 7. Ch. 38. Seck. 8,9. Ch. 41. Sed. 6. 19 Co. 119. a. 
— P. C. 222, 265. Vide Keilw. 107. and ſupra, Ch. 29. Se&. 46, 47. m 2 Iaſt: 183. * Vide ſupra, 
58. 32, 34, 375 38. 39. 


Tettt | Seer. 


* 9 Ch 67.b. 
Cro. Jac.280. 
H P. C. 266. 
7 See B. 1. Ch. 
31. Se. 18, 
19, and S. 40 
10 43. 
49 Co. 67. 


2 9 Co. 62, 
G3, 67. 


Of Evidence. Book II. 
Sec. ar. Tembiy, That it hath been ® agreed, That if a petſon be 
generally indicted for the Murder of another ex malitia precogitats, and no 
expreſs Malice appear upon the Evidence but only ? Malice implied by 
Law, yet he ſhall be found guilty. Alſo it hath been 4 adjudged, That 
where an Indictment ſets forth all the ſpecial Matter in Reſpect whereof 
the Law implies Malice, a Variance between the Indictment and Evidence 


as to the Circumſtances doth no Hurt, ſo that the Subſtance of the Matter 


be found. As ® where an Indictment for the Murder of a Serjeant of Mace 
in Londm upon an Arreſt, ſuppoſes that the Sheriff made a Precept to ſuch 
Serjeant for the Arreſt and upon the Evidence it appears that there was not 


any ſuch Ptecept, but that the Serjeant made the Arreſt ex Offcio at the 


Plaintiff's Requeſt upon the Entry of the Plaint, according to the Cuſtom 


of the City; for the Subſtance of the Matter is whether the Defendant 


+ Co. Litt. 6. 
S.P.C.1 79. 
Lett 


Vide ſupra, 
Ch. 45. Sect. 
10. and State 
Trials, Vol. 
1. fol. 181, 
636. Vol. 
2. fol. 408. 

Vol. 3. f. 228, 


229,688,689, 


"94 te 901, 
92 92975930. 
E Co. Litt. 


killed an Officer in the lawful Execution of legal Proceſs. 

Seck. 42. Eleventhly, That violent b Preſumption from plain Circum. 

ſtances is in ſome Caſes taken for full Proof; as where a Man is ſtabbed 

in a Houſe, and another runs out with a bloody Knife in his Hand, and 

no one elſe is in the Houſe at the Time; alſo it is © ſaid, That a probable 

—_—_— is of ſome Weight, but that a light one is not to be regard- 
at all. = 1 . 

Sect. 43. Twelfihly, That it is enacted by 21 Fac. 27. That if ary 
Woman be delivered of any Iſſue of her Body, Male or Female, which being born 
alive ſhould by the Laws of this Realm be a Baſtard, and that ſhe endeavow pri- 
vately, either by drowning, or ſecret burying thereof, or any other way, either ty 

727 or the procuring of others, ſo to conceal the Death thereof, as that it may 
not come to light, whether it were born alive or not, but be concealed; in every 


6. b, ſuch Cafe, the ſaid Mother ſo offending ſhall ſuffer Death as in Caſe of Marder, 


4 Kely. 32. 


except ſuch Mother can make Proof by one Witneſs at the leaſt, that the Child 
whoſe Death was by her ſo intended to be concealed was barn dead, In the Con- 


ſtruction whereof it hath been b adjudged, That in order to convict a 


Woman by Force of this Statute, there is no need that the Indictment 
be drawn ſpecially, or conclude contra fermam Statuti; but that it is the 
bettet way to ſet forth only that the Defendant infantem maſculum vivum 
partariit, qui quidem infans maſculus adiunc & ibidem vivus exiſtens natus per 
legem hujus regni Angliæ Spurius fait, Anglice a Baſtard, and then to go on 


in the ordinary Way to ſhew that ſhe murdered him, ec. contra pacem, Oc. 


eKely. 32, 
33+ 


ſ Kely. 32. 


6 Kely. 33. 


fot the Statute doth not make a new Offence, but only make ſuch Con- 


cealment an undeniable Evidence of Murder. Alſo it hath been © agreed, 
Thar where a Woman appears to have endeavoured to conceal the Death 
of ſuch Child within the Sratute, chere is no need of any Proof that the 
Child was born alive, or that there were any Signs of Hurt upon the 
Body, but it ſhall be undeniably taken that the Child was born alive and 
murdered by the Mother. But it hath been d adjudged, That where 
a Woman lay in a Chamber by herſelf, and went to Bed without Pain, 
and waked in the Night, and knocked'for Help but could get none, and 
was delivered of a Child and put it in a Trunk, and did not diſcovet it 
till the following Night, yer ſhe was not within the Statute, becauſe b 
knocked for Help. Alſo it hath been e agreed, That if a Woman confels 


herſelf with · child before · hand, and afterwards be ſurpriſed and delivered, 
to Body being with her, ſne is not within the Statute, becauſe there Was no 


Intent of Concealment. And therefore in ſuch Caſes it muſt appear by 


Signs of Hurt upon the Body, or ſome other way, that the Child was born 
alive. | 
1 | Secl. 


Seck. 44. As to the ſeventh Point, viz. What may be given in Evidence 
on the part of the Defendant; It ſeems * agreed, That ſor aſſault Demeſne may = of * 
be given in Evidence on the General Iſſue in an Indictment, but not in an 
Action of Battery, Alſo it ſeems to have been always & agreed, that the bSavil, 32 pl. 
Defendant in an Information on a Penal Statute may give in Evidenceany * i. 
Exception in his Favour in the Body of the Act. And it hath alſo been - Rol. Ab. 
h holden that he may give in Evidence any ſuch Exception in a Proviſo 211 hs 
of the AR, (becauſe any ſuch Exception ſhews that he did not act 683. pl. 10, 
againſt rhe Form of the Statute ) but that he cannot d give in Evidence ' 3 
any Clauſe of Exemption in a later Statute, but ought to plead it. 2 8 
F | | | | 1 17 
Bro General Iſſue, 3. Vide Supra Ch. 25. Sec. 115. 4 2 Roll. Abr. 683; . . 


* 


CHAP. XLVIL 
Of Verdict. 


OR the general Learning of Verdicts I ſhall refer to other Books, 


and in this Place take Notice only of the following Particulars; 8 
| he 7 | | © Co. Litt. 
Seck. x. 1ff. That it ſeems to have been © anciently an uncontroverted 12 110. 


Rule, and hath been allowed, even by thoſe f of the contrary Opinion, 1 And. 103, 


to have been the general Tradition of the Law, That a Jury ſworn and H Pp. c. 467 


charged in a capital 8 Caſe, cannot be diſcharged (without che h Pri- * Reym. 84. 
ſoner's Conſent) till they have given a Verdict. And notwithſtanding * e ae 


ſome i Authorities to the contrary in the Reign of King Charles II. this 8 U 


hath been holden for clear Law both in the Reign of King | Fames II. and Larcem, and 
m ſince the Revolution. any Caſe of 


Seer. 2. 2ndh, That it ſeems to have been * always agreed, That _— 10. 


in all + capital Caſes the Jury muſt give their Verdict openly in Court, Co. Lit. 227. 
and cannot give a privy Verdict. 1 COT 
Sect. 3. Zahn, That it is ſettled, n That the Jury may give a ſpecial frier Nature, 
Verdict in any criminal Caſe, whether capital or not capital, as well as Oy. 
in a Civil. : EY. po = eB 
Seck. 4. gqthly, That it hath been “ adjudged, That where the Jury 84. | 
find a Man not guilty of an Indictment or Appeal of Murder, they are | / 32993 Pi 
not bound to make any Inquiry, whether he be guilty of Manſlaughter, &c. i Kely. 47, 1 
But that if they will they may, according to the Nature of the Evidence, 32: I. 


findhim guilty of P Manflaughter or 4 Homicide ſe defendendo, or per Fs 8 * cial, 


fortunium; for the killing is the Subſtance, and the Malice but a Circum- 978. Vol. 2. 
ol. 155, 277, 
8 


Raym. 84. | State Trials Vol. 3. f 678. Vide ſupra Ch. 44. Sect. 22. m State Trials, Vol 4. 1 78,179. 
"Co Lit. 227. b. 3 Inſt. 110. Raym. 193. + The ſame is holden by Sir Ed ward Coke, as to Larceny, and 
am Caſe of Member, 3 Inſt. 110. Co. Lit. 227. b. And it is ſaid in Raym. 193. That no privy Verdi can be 
given in any Caſe where the Jury are to look upon the Priſoner when they give it. ® S. P. C. 165. Lett. C. II P. C. 267. 
9 Co. 12. b. 63. 1 Bulit. 87. Vide infra, Se&. 6. But it is ſaid, Kely. 29, 30. That it is diſbonourable 
for the Court to ſuffer a ſpecial Verdif# in a plain Caſe. ® Cro. Eliz.276, pl. 5.296, pl. a. 464. pl. 13. P Dyer, 261. 
pl. 26. 4 Co. 43. b. 9 Co. 81. Dalif. 14. H. P. C. 267. Latch, 126. Pl. Com. 101. Cro. Eliz. 276. pl. "We 
5. 295, pl. 2. 464, pl. 13. Moor 407. pl. 546. Bro, Coro. 121 or 122. But 2 Roll, Re. 461, this was que- 770 
fiioned as to an Appeal of Death, 4 Bro. Coro. 1. H. P. C. 267. Daliſ. 14. S. P. C. 165. Lett. A. bee the [i 
Booes cired to the following Section. 


ſtance 


ad Of Verdict. Book II. 


1 Bulft. 87. ſtance, a r Variance as to which hurts not the Verdict. Vet the B 
it holden . by fy a agg 5 | ooks 
0 N ſeem to make this Difference, I hat where the Jury find the Defendant guil 
garen The- of Manſlaughter on an Inditment of Murder, they may give their Verdict 
1 * generally, without ſetting out any of the Circumſtances of the Fae. 
F;ru was; But that they ſhall not ® be received to find him guilty generally of Homicide 
and the Ver. ſe defendendo, or per infortunium, but muſt ſer out the whole Circumſtances 
= 1 8 of the Fact, and in the b Concluſion ſhew of what Crime they find the 
Hakan was Defendant guilty, wherein if they be miſtaken, it is © ſaid, That the 
immaterial. Court may notwithſtanding give ſuch Judgment as ſnall appear to be 
* * 6. proper from the Circumſtances of the Fact ſpecially fer forth. _ 
(hips, Seck. 5. sti, That it hath been d adjudged, Thar if the Jury on 
2 48 200d an Indictment or Appeal of Murder find the HDefendant guilty of Man. 
Letter p. flaughter, wirhout ſaying any thing expreſsly as to the Murder, it js in. 
H. P. C. ſufficient and void, as being only a Verdict for Part. And Quere if the 
15 8 Law be not the ſame where the Jury upon ſuch an Indictment find that 
Lett B. 165. the Defendant killed the Deceaſed ſe defendendo or per infortunium, and do 
Lett. A. not expreſsly find that he did not murder him, according to the Gene. 
r , rality of the ancient e Authorities. | RE | 
Aleyn 12. Ved, 6. Gthly, That it is agreed, That on an Indictment for ſtealing 
v Firz Cor, Goods of a certain Value above 12 4. the f Jury may find the Defendant 
264,286,287, guilty, but that the Goods are but of the Value of 10 4. Cc. But it ſeems that 
305. if a Man be indicted for Felony, generally, and upon the Evidence it plain- 
bow Benl. y appear that the Fact amounts to no more than a bare Treſſ paſs, he cannot 
1 And. 41, be found guilty of the Treſpaſs, but ought to be indicted anew. Yet 


43 All. pl. if the ſpecial Circumſtances of the Caſe be ſer forth in an Indictment for 


Bitz Coro. an Offence laid as Felony, and the Defendant be found guilty generally, 
226. and afterwards the Court be of Opinion that the Fact doth not amount to 
10 l Felony, but only to an enormous Treſpaſs, it ſeems h agreed, I hat Judg- 


S. P. C. 165. ment may be given as for a Treſpaſs only. Alſo if the Jury find a ſpe- 


Let. A cial Verdict on a general Indictment for Felony; and the Crime be ad- 
png bend. judged upon ſuch Verdict to be but a Treſpals, i Judgment may be gi- 
1 And. 41. ven upon it as fora Treſpaſs only. Alſo if on an Indictment of Trel- 
45 Ne = paſs the Fact appear to have been felonious, it hath been k adjudged, 
104. and note. That the Defendant may be found guilty of the Indictment as it is laid, 
That in oll th becauſe the King may proceed againſt the Offender as he thinks fit, ei- 


Beoks cited wn ther as a Treſpaſſer or Felon. But the contrary is | ſaid to have been 


hours cap holden by the late Chief Juſtice Holt; and it hath been ® adjudged, 
Lett. p. where That if it appear in an Action of Treſpaſs that the Taking was felonious, 


= Foy orc no Verdict ought to be taken unleſs the Defendant have been before tricd 


zvilty of Man- for the Felony, becauſe the ſuffering ſuch Actions might be a Means to 


A wy prevent Proſecutions for Felonies. 


Murder, he is 

exproſily ac- n | | dent may be 
quitred of the Murder. but other Books which ſpeak of this Matter, ſay in general, That the Defendant may 0 
found guilty of Man/laughtey on an Indictment of Murder, without ſaying any thing as to the Neceſſity of giving 17 
preſs Verdict upon the Murder 9 Co. 67 b. Crompr. Juſt. 114. pl. 5. II. P. C. 267. See 4 Co. 40. 8. Fitz. 
Fitz Coro. 284, 286, 287. Sed Vide 44 E. 3. 44. pl. 55. Fitz. Coro. 94. Benl. 47. 1 And. 41. . 
Coro. 115177, 451. 18 Aff. pl. 14. H. P. C. 267. S. P. C. 165. Lett. B. Crompt. Juſt. 25 En 
B. 1. Ch. 35. Sci. 4 „ Kely 29, 30. Cro.Ca. 332. 'Tis made a Quere 2 HH. 7. pl. 22. and 10 pl. ö. 3 
an Indict ment of Larceny is inſufficient as to the Felony, the Party may be foand guilty of the ſame taking a. fer 8 4 4 38, 
v Kely. 29 30. Cro. Ca. 376, 377. 1 Jon. 351. i Cro. Ja. 497, 498. 18 Ed. 4. 10. pl- 28. 2 Le ; — 
Vide ſupra, Ch. 35. Se& 5. and Ch. 36. Sect 6. That an Acquittal or Judgment againſt 4 Man in an 72 1 
dict ment of Treſpaſs is no Bar on an Indiftment or Appeal of Larceny. Kely. 30. 16 Mod. 77. 2 M J 283. 
556, pl. 19. 557, pl. 20, 21, 22, 23, 24. Noy 18. Vide 1 Jon. 147. Noy 82. Latch, 145. 1 Mod.: 
Cont. Brad. cited S. P. C. 28. a. 83. b. 5 | 


4 Se, 


Sect. 7. .7thly, That it hath been holden, That à Verdict acquitting 
a Defendant of the Death of a Man found againſt him by the Coroner's 
Inqueſt, ought, not to be received unleſs it ſhew what other Perſon did 
the Fact; bur for this I ſhall refer to Ch. 9. Seck. 33. . 
Seck. 8. 8 hy. That on an Indictment for a Riot againſt three ot 
more, if a Verdict acquit all but two and find them guilty ; or on an 
Indictment for a Conſpiracy, if the Verdict acquit all but one, and find 
him guilty, it is repugnant and n void as to the two found guilty in the * Poph. 204. 


firlſt Caſe, and as to the one found guilty in the ſecond, unleſs the In- LL 20% | 
dictment charge them with having made ſuch Riot, or Conſpiracy, fimul Vol. 2. f. 68, 


cum aliis, jnratoribus ignotis; for otherwiſe it appears that the Defendants 61. Vol. 4. t. 


are found guilty of an Offence whercof it is impoſſible that they ſhould 1775 


be guilty ; for there can be no Riot where there are no more Perſons than put of 11 Hl. 


two, nor can there be a Conſpiracy where there is no Partner. Yer it 3 2 
. . . : . - 4 . 
ſeems * agreed, That if twenty Perſons are indicted for a Riot or Conſpi- Verdict, as 


racy, and any three found guilty of the Riot, or any two of the Conſpira- 1s ir agreed, 


cy, the Verdict is good; And that > where ſeveral are indicted for Treaſon 2 N - 
or Felony, or other Crime, which may be as well done by one only, as ge, and 


by more, a Verdict © may find one of the Defendants only guilty, and ift che 


acquit all the reſt. And in like Manner it ſeems d agreed, That a Ver- — t6weoh 


dict on an Information on a penal Statute againſt ſeveral Perſons jointly bar ſext rhe 
charged with the Offence againſt the Statute, may acquit ſome and find 7. get 7, 
others guilty ; becauſe tho' the Words of the Information be joint, yet in > hy hens 
judgment of Law, each Defendant is ſeverally charged for his own Of- beth che Defen. 
fence. And in like Manner it © ſeems, That the Defendant in ſuch In- 49" £51. 


formation may be found guilty for a leſs Time, or Degree than is laid, Vel. 4. 40l. 


unleſs the Offence conſiſt in the doing ſome entire Thing which muſt 160, 163. 


N 3 d State Tri- 
be preciſely proved in the ſame Manner as it is laid. ale, Vol. 4. 


Seck. 9. ythly, That the Court in judging upon a ſpecial Verdict is f. 160, 16+. 


confined to the Facts exprelsly found, and cannot ſupply the Want there- f it hath 

of, as to any material Part by any Argument or Implication from what is . 
expreſsly found; and therefore where an Indictment ſet forth that the 4% ment of 

Defendant diſcharged a Gun againſt J. S., and thereby give him a mor- 5 #n 

ral Wound, Cc. and the Special Verdict found that he diſcharged a Gun gan A out 
and thereby killed F. S. but did not expreſsly ſay that he diſcharged it B. % wy 

againſt 7. S. it was f adjudged , That the Court could not take it from —_—— 
the other Circumſtances of the Fact, which were expreſsly found, tho on againſt 
they were as full to the Purpoſe as poſſibly they could well be, that the #4, ful A. 
Defendant diſcharged the Gnn againſt 7. s. . 
Seck. 10. 10%, That it hath been 8 adjudged, That where an B. of che El 
Indictment found at the Aſſiſes is removed into the King's Bench by 1 on, 1 Sid, 
Certiorari, and there the Defendant pleads Nor guilty, & de hoc ponit ſe at 88 
ſuper patriam, & T. F. Miles coronator & attornatus Dom Regis, Oc. ſimi- Ch. 26. Sec. 
liter, and thereupon the Defendant is found Guilty of the Offence in In- LIP furs 
dictamento predict interius ei impoſit prout prædict. T. F. interius verſus Ch. 26. Seed. 
eum Ineritur, the Verdict is good; for thoſe Words prout prædict. T. F. 75. end Sate 


Chap. 4. Of Verdic. 441 


interius verſus cum queritur ſhall be rejected as Surplus, h repugnant and 72 me 
void, and the Verdict is compleat without them. 161. 

| f Kely. 111. 

2 Saund. 


| 75 | 308. 
b see B. 1. Ch. 30. Sect 9. What is 4 goed Verdid on an Indifiment of Forgery, B. 1. Ch. 1 SeR. 27. 


Uuuu u 5 Set. 


4 


442 U Judgment. Book II 
Conne ja. Self, 11. 11thh, That it hath been * adjudged, That if th 


114. pl. 6. Acquit a Priſoner of an Indictment of Felony againſt manifeſt ” 
Alkya, 12. dence, the Court may, before the Verdict is recorded, but b not after the 
ide State. ? 


Trials, Vol. order them to go out again and reconſider the Matter; but this is b 
2. f 60, 61. many thought hard, and ſeems not of late Years to have been ſo fre 1 


e ly ptactiſed as formerly. Alſo there are © Inſtances where Defendants 
J 4. pl. other enormous 


: acquitted againſt plain Evidence, of Felonies and 
Fitz. Coro. Crimes, have been bound to their Good Behaviour. However it is 
ich d acquits 2 


208 ſettled, That the Court cannot ſet afjde a Verdict wh 
Cro.Ca.292. . | o — 0 - 
againſt th; O. Defendant of a Proſecution properly criminal, as it ſeems that they 
pinion of £0: may a Verdict that © convicts him for having been given contrary to 
. 1 8 Evidence, and the Directions of the Judge, or any Verdict whateyer 
Vide State I 
Trials, Vol. | DT 
2. fol. 60, HR . ; , 
61. where the Court upon the Acquittal of the Defendants of the Indifiment againſt them 
their contempt to the Conrt during the Trial. © Agreed inthe Caſe of the King and Benn 
was holden by fix of the Judges againſt fix. That # new Trial was not grautable upon an Acguittel on an Informatin 
in the Nature of a Quo Warranto, beceuſe it ſounds-in the Criminalty. 1 Keb. 124. pl. 33. 


| 2 Keb. 403, pl. 
404. pl. 18. Whether it be 1 Practice in obtaining a virdid, 1 Lev. 9, 10, 124. 180 5 
154. 1 Keb. 546, pl. 47. 568, pl. 6. 590. pl. 54. 3 Keb. 179. pl. 2. 409. pl. 31. Shower 336. That it i, 


not grantoble where the Acquittal was occaſioned by a /l.v in an Indiłt ment of Perjury in varying from the Original Re. 
cerd, 2 Keb. 409. pl. 3l. © Adjudged 2 Jon. 163. 3 Keb. 525. 1 Lev. 9. But it is doubted 1 "ap f. 

33. 127. pl. 43. 5 Mod. 350. 1 Sid. 49. pl. 12. and the contrary is ruled 2 Keb. 396, pl. 81. 403. pl. 14. 

f.See6 Co. 14. b. 1 Keb. 546. Supra, Ch. 23. SeQ. 92. and Ch. 36. Sect. 15. | | 


for a Riot, committed them fir 
et, Hill. 4 Georgii, wherein ir 


_—_— 


[ 


CHAP. XVII. 
f Judgment. 


Seck. 1. Aving ſhewn already what Judgment is good on an Infor- 

EI” mation, or Action qui tam, and Ch. 33. Sed. 115, Ce. 

where it may be ſaved by an Award of Tranſportation, and Ch. 25. Ses. 

149. That judgment in High Treaſon, not 2 for counterſeiting the 

Coin, or Seal, Ge. ſhall not be arreſted for Miſwriting or Miſpelling, or falſe 

or improper Latin: Having alſo premiſed, That by the Courſe of the Court 
dah of King's Bench, upon every Conviction in that Court, of a Crime * capi- 
Sidney cet tal or not 8 capital, whether by & Verdict or Confeſſion, the Party is to 
State Trials, have four Days to move in h Arreſt of Judgment, if there be ſo many 
Vol. . fol. Days remaining of the Term; and if not, i then the longeſt Time that 
Rebewall: can be had in the Term: Having alſo premiſed, That on a Conviction ol 
Coſt, State Homicide ſe defendendo, or per infortunium, no k Judgment at all is to be 
1 given, but the Party let to Mainprize in Order te purchaſe his Par- 


3- 
Knigbtley's don, I ſhall farther endeavour to ſhew the Nature, 
Coſe, State | e 
Trials, Vol. 


4» fol. 215, 1 
8 State Trials Vol. 3. fol. 779, * State Trials, Vol. 4. fol. 210, h But in Saund. 301, 302. Chief Juſt : 
Hale refuſed to hear any Mettin in 4rreſt of Judgment of # ſcandalous Conſpiracy ; but in my own Eper ene, ; 
never knew ſuch a Moien refuſed te be heard. i State Trials, Vol. 4. fol. 2179. Yet in the Lord Grey: 
Caſe, State Trials, Vol. 3. fol 77. the Court would not give Judgment on 4 Convittion for 4 Miſdeme anbuf, 


becauſe there were mot four Daje left of th Tem, fi. F. C. 269, B. 1. Ch. 29. Seck. 24 oft, 
uh. 37 Seck. 2 | | 
4 . 0 


Chap. 48. Of Judgment. 443 
1. Of judgments by expreſs Sentence to the Puniſhment proper for | 
the Crime. 


2. Of Judgments without any ſuch Sentence. 


Of) udgments by ſuch expreſs Sentence in criminal Caſes there are 


two Kinds. 


1. Such as are fixt and ſtated, and always the ſame for the ſame 
Species of Crimes. | 


2. Such as are diſcretionary and variable according to the different 
Circumſtances of each Caſe. | | 


Seck. 2. And firſt of fixt and ſtated Judgments; as to which it ſeems b 
1 apreed, That the Law makes no Diſtinction between a Peer and A . State Trials 
Commoner, or between a common and ordinary Caſe, and one attend- Vol. 2 fol. 
ed with extraordinary Circumſtances; for which Reaſon it was b adjudg- iat 31 
ed in Felton's Caſe, who was convicted by Confeſſion of the Murder of * Hel. 126. 
the Duke of Buckingham, that the Court could not order his Hand to be og _ 
© cut off, nor make it part of the Sentence that his Body ſhould be hang- Rutworth's 
ed in Chains, but that the Body after Execution being at the King's gg 5. 
Diſpoſal might be hanged in Chains, or otherwiſe ordered as the King 64 5... 
ſhould think fir. 5 5 ; Agreed 3 
| | HE aſt. 140. 
Of ſuch fixt and ſtated Judgments, the moſt remarkable are thoſe for AA 
Treaſon and Felony, Præmunire and Miſpriſions. : cannot order 
Os „ a: 27 


Seck. 3. The ſettled 4 Judgment at © this Day againſt a Man for / wherein 
High Treaſon, not relating ro the Coin, ſeems to be, That he ſhall be 577% 5, 


ated juag- 
f carried back to the Place from whence he came, and from thence be my > 


8 drawn to the Place of Execution, and be there hanged by the h Neck, 1 21. 
and cut i down alive, and that his k Entrails be taken out and! burnt be- 4. 5.6 21. 


4 [nft. 210. 
fore his Face, and his Head cut oft, and his Body divided inte ” 3 Iaſt. 210 


211. | 
Quarters, and his Head and Quarters diſpoſed of at the King's Pleaſure. f p. C 76: 
And I find little or no Variation in Subſtance from this Judgment, # ag 


but Lett. E 
only in ſome Circumſtances, for which I ſhall refer to the Notes in the Plow. Com. 
Margin and the State Trials. 237. b. 


Co. Entr. 
361 b. | 
| | F 4 4 the Time 

. 5 YR : ; of Will, Ru- 
fus Judgment was given againſt mo convicted of High Treaſon that one ſhould have his Eyes put ont, aug the other 
in crucem tollatur. Madox Hiftory of the Exchequer, fol. 6. S. P. C. 182. Lett E But this Clauſe is vbol. 
ly mitted in H. P. C. 268. 4 3 Inſt. 210 en, is Plowd Com. 387. b it is thas expreſſes, quod pizd' R. D. 
duceretur per prefat' conſtabular* uſque dictam turrim Lonaen, &deinde, & c. Aud in Co. Entr. 361. bit ir thus, 
Quad pred. T. B. ducatur per prafat. Marcſc' uſque priſonam Mar Mareſc? Domini Regis, & c. sFP.C. 182. 
Lett. E. Jt is expreſſed, That he ſhall be drawn up:u an Hurdle. And Plow. Com. 387- b. is ir, That z. ſhall be 
drawn thro' the middle of the City of London, to the Gallows 


at Tyborn. Alſo in Co. Entr. 36. b. ,ud Inſt. 
110. 4 particular Place of Exccution is mentioned. h S. P. C.'182, b. and 3 Inſt. 110. Bur Plow, Com. 87: bs 


Co. Entr. 361. b. d H. P. C. 268. it is only ſaid, Quod ſuſpendatur, without addin lum. i + 
$. P. . 182, Lett. E. Plow. Com. + wy 0 " £ per coun. 3 last. 116. 


i Co. Entr. 361. b. Bur this is omitted C. 268. 
* This Clauſe is thus expreſſed, 3 laſt. 210, 211. Plowd. 387. b 1.10. 240 


6: Co. Entr. 361. b. uod inter 
extra ventrem ſuum capiantur, without mentioning the cutting off of the Privy Members ; 2 15 APC Fry 
and the later Precedents. Bur 8 P. C. 182. Lett. E. is expreſs Jthat they ſball be cut off. S. P. C. 103. Lett. E. Bur 
1 es Com. 387. b. Co. Entr. 361. b. 3 Inſt. 2 11. # is thus expreſſed ipſoque viveme, comburan- 


Sec. 


3 8 , > 

1. Of Judgment. Book Il 
S. F. E. Sect. 4. It hath been always agreed to be the proper Judgment a. 
alt. E gainſt a Man for High Treafon at Common Law, in counterfeiting. 
3 7 f g the 
H.P C. 268. King's * Coin or Þ Seal, That he ſhall be drawn to the Place of Execu. 
wo as tion, and there hanged by the Neck till he be dead. But there have been 
b ol. 10. © great Opinions, That the Judgment againſt a Man. for Clipping, and 
<ricgedFitz. other Offences againſt the Coin, made Treaſon by Statute, ſhall be to be 


oro. 8. 


Bro.Treaf. 9. drawn, hanged and quartered, as for other High Treaſons; becauſe it 
v Flera, B. 1, is a general d Rule, That where a Statute makes an Offence Treaſon or 
es. Felony, it gives it the like Incidents that belong to a Treaſon or Felony 
<$.P.C.132, by the Common Law; yet inaſmuch as High Treaſon at Common Lay 
Lett. E. in counterfeiting the Coin had Judgment only of Drawing and Hanging ; 
K F. 8.1 and it is a reaſonable Conſtruction, That the Makers of the Statues, 
« See B. 1. Ch. Which made other Offences concerning the Coin High Treaſon, intend. 
40. 2 ed to give ſuch Offences the like © Incidents with High Treaſons againſt 
233. the Coin at the Common Law, and not to make inferior Offences of 
Supra Ch. 25. this Kind ſubject to a heavier Puniſhment than the greater; it ſeems to 
757 x be f ſettled at this Day, That the Judgment for ſuch Offences ſhall be 

55. the ſame as for counterfeiting the Coin, &c. at the Common Lay, i, e. 

2 Lev. 98. of Drawing and Hanging, without Quartering. 

3 Keb. 218. Seck. 5. It hath been 8 long h agreed, That the Judgment apainſl a 
pl. 27. Man for Petit Treaſon is the ſame with that for counterfeiting the Coin, 

9 viz, That he ſhall be ? drawn to the Place of Execution and there hanged 

104.b.itixſsia, by the Neck till he be dead. 1 


— . Seer. 6. The Judgment againſt a * Woman, in all Caſes of Treaſon, 


tuti domino. Whether High or Petit Treaſon, is, That ſhe ſhall be drawn to the Place 
rum ſuorum of Execution, and there burar. 


. Sect. 7. The Judgment againſt a Man or Woman for Felony of 


H. P. C. 268. Death, hath always been the ſame ® fince the Reign of H. 1. viz. That 


S. P. g. 182. he or ſhe be " hanged by the ? Neck till P dead, which in the 4 Roll is 
5 fl. 6 45. ſhortly entered thus, Suf. per coll. 


pl. 102. Sec. 8. For the Judgment of Pain fort & dure upon an Offender's 
 {ridgedFirz. ſtanding Mute, 1 ſhall refer to Ch. 30. Sec. 16. 


Bro. Treaſon Seck. 9. Judgment in Premunire at the Suit of the * King, 
8. againſt a Deſendant, being in Priſon, is, That he ſhall be out 
2 of the King's Protection, and that his Lands and Tenements, Goods 
Treaſon, 15. and Chattels ſhall be forfeired to the King, and that bis Body ſhall 


Fitz. Cor0. remain in Priſon at the King's Pleaſure ; but if the Defendant be con- 


i See 21 E. 3, demned upon his Default in nor appearing, whether at the Suit of the 
77. pl. 21. King or * Party, the ſame Judgment ſhall be given as to the being out of 
Coro. 447. „ 43. v.07 

Bro. Coro. as Fe . TED | . 5 
48. where an Approver becoming Nonſuit, had Tudgment to be hanged only, and not drawn, the he fled indiffed of be. 
tit "Treaſon. But the Caſe is obſcure both in the Reports and Abriagments. k Preface to the 6th Report. H. P. C. 268. 
3 Inſt. 211. S. P. C. 182. Lett. F. Fitz. Coro. 383. 23 All. pl. 2. Abridged Bro. Treaſon, 26. 12 Aſſ zo. 
Alridgia Bro. Coro. 73 er 74. Treaſon, 12. Fitz. Coro. 170. 1 Rich. 3. 4 pl. 5. Abridged Fitz, * 
46. | 1 Ric. 3, 4. pl. 5. Abridged Fitz. Coro. 46. m3 Inſt. 353. m8. P. C. 182. Lett. G. H. P. C. 268. 
3 Iaſt. 211. Fitz. Coro. 227. See the Citations to the next Letter. The Words per collum ar- omitted 85 _ 
50. b. 352, b. pl. 2.35 3, b-pL.3-355,b.p1.7.360.pl.13. and Raſt: Ent. 42, b. pl.2.53, b. pl. 6. 55. b. pl. 6. 1 — 
$3,211. H. P. C. 268. 6 E. 4, 4. Bur this is omitted, 6 H. 4. 6. b. S. P. C. 182, Lett. G. and in Raſt. 5 
42, b, pl. 2+ 53, b. pl. 6. 55. b. pl. 6. the Precedents in Coke's Entr. cited te Letter o. comes only under an XC. 
38. P. C. 182. Lett. G. Co. Litr. 129. b.'cis agreed, 30 E. 3. 11. Abridgea, Fitz. Judgment, bs 
And in 8 H. 4.6. b. 7. 2. Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Premunire, 6, and — 195 
fuck Judgment ſhell not be given at the Suit of the Party, on 27 Ed. 3. but in the two laft Citations tit helden, 
ſameJadgmens ſhall be given at the Suit of the Party on 16 Rich. 2. *3 Inſt: 218. Supra B. 1. Ch. 19. 8. yl 
Co. Litt. 129. b. 130. a. vide B. 1. Ch 19. Sed. 14. Raft, Entr. 466, b. 467. b 3 Ill. 125 on 
Dalt. ch. 90. 8 H. 4, 6. b. 7. 2a. Abridged Fitz. For feiture, 13. Bro. Forfeiture, 12. Præmunire, 6, 5 
30 E. 3, 11, b. Abridged Fitz. Judgment, 145. 44 E. 3 7. pl 6. Abridged Fitz. Reſponder, 4. _— 
3, 37» Abridged Fitz. Retorn de vicount, 61. Attorney, 36. 8 H. 6. 3. pl. 8. Abriagt 


| the 


| 


Pramunire, 8. 20. 


Chap. 48. Of Judgment. 445 
the King's Protection, and the Forſeiture; but inſtead of the Clauſe, 
that the Body ſhall remain in Priſon, there ſhall be an Award of a Ca- 
iar. | 
; Seck. 10. The Judgment againſt a Man for Miſpriſion of High Trea- * x P. C. 
fon ® is, That he ſhall be impriſoned during his Life, and forfeit all his , Tet. 25 
Goods, and the Profits of his Lands during his Life. 3% 
Seer. 11. The Judgment againſt a Man for drawing a Sword on a 3 
Judge, or ſtriking any Perſon in the Þ Preſence of the King's Higher s. 
Courts, is, That he ſhall be impriſoned during Life, and forfeit his Goods, 2. Sed. 3. 
and the Profits of © his Lands during Life, and that his 4 Right Hand hong tc 
ſhall be cut off at a certain Place. „ 8 
Se, 12. For the Judgments for © ſtriking in the King's Palace, for 2 in 41 Aſſ. 
f reſcuing a Priſoner from the Superior Courts, 8 for Perjury, or h For- fried Bro. 
y on the Statute, and for the villainous i Judgment in Conſpiracy ar Fines, 11. 
che Suit of the King, I ſhall refer to the Citations in the Margin. TE, 
Se. 13. The Entry of the Judgment for a Defendant upon an Acquittal Reftitur, 32. 
by Verdict, ot upon the Plea of a Pardon is, ideo confd eft quod pred” A B. _ facias, 
de k premiſſis eat inde die, or eat fine die, omitting ! de premiſſis; or de pro- : Roll. _ 
ditionibus predifFis eat inde in quietus; of n thus, Quod fit inde quietas, &c. & 76. pl. 3. 


quod ipſe eat inde fine die; and upon the Plea of a Releaſe to an Appeal, and 2 rn wer - 


given,That the 


fred B. in præmiſſis eat inde fine die. And P Stasndforde ſays, That upon the Ac- ſd inte che 
quirral of one arraigned of Treaſon or Felony, the Judgment is no other, 
but that the Court diſcharges the Defendant paying his Fees. anſwered of the 
Seck. 14. Secondly, As to Judgments by exprels Sentence, which are % Aer 


which the King 


diſcretionary and variable according to different Circumſtances, I ſhall ob- ranged wo 
ſerve in general, That for Crimes of an infamous Nature, ſuch as Petit 7 Lond: os 


1 Larceny, * Perjury, or © Forgery ar Common Law, groſs * Cheats, TI, 54 


Conſpiracy not requiring a villainous Judgment, keeping a Bawdy-houſe, — —4 : 


bribing u Witneſſes to ſtifle theic Evidence, and other ences of t he Heir 


the like Nature, againſt the firſt Principles of natural Juſtice, aad com- e 

mon Honeſty, it ſeems to be in great Meaſure left to the Prudence of the feciss. 5 
Court to inflict ſuch corporal Puniſhment, and alſo ſuch Fine and Lien to e ir - 
the Good Behaviour ſor a certain Time , Cc. as ſhall ſeem moſt proper — 
and adequate to the Offence, from the Conſideration of the Baſeneſs, E- the Lond: was 


normity, and dangerous Tendency of it, the Malice, Deliberation and Wil- Wet. 


ſulneſs, or the Inconſideration, Suddenneſs and Surprize with which it was ch. 3). Sc 
committed, the Age, Quality and Degree of the Offender, and all other 5+) N in i 


Circumſtances which may any way aggrayate or extenuate the Guile, M**;75" 


the Judgmem 


is, That the 
5 ; | Lands ſhall be 
forfeited during Life; and Dalifon 23. s Quæte i: made by what Law the Lands ſhall be forfeited any farther than 
during Life: Nr 3 Inſt. 140, 218. and 39 All. pl. 1. Abridged Bro. Contcmpis, 9. Fitz. Aſſiſe, 333. Dyer, 
188. pl. 10 Fitz. Judgment, 194. Coro. 2860, S. P. C 38. Lett. B. Owen, 120. Cro. Eliz. 405. 
Daliſon, 23. ſay, in general, Thet the Lond ſhall be farfeited. without adding for Life ; and 22 Ed. 3. 12. pl. 26. 
Abridged Fitz Fot feitute, 21. That the Offender ſhall be diſinherited. 4 in this Part of the Judgmens the Books 4. 
brve cited generally res. B. 1. Ch. 21. Sec. 1, 2. B. i. Ch. 21. Sc. 3. B 1. Ch. 69. Seck. 11, 13, 
B. 1. Ch. 70. Sett 12. . 1. Ch. 72. Sc& 9 Co. Entr. 356. b. Raſt. Eat. 47. b. pl. 3. 48. 4 pl. 4. 
Co. Entr. 358. a. pl. 9, 10. 359. b. Raſt. Eatr. 51. b. pl. 12. 56. a. pl. 5. 57. pl 7. m Co. Entr. 360. 3 
Raft. Encr 51 pl. 11. *Raſt. Ear. 49, b pl. 6.57. pl. 7. » Raſt. Entr. 43, pl 8. 50. pl. 10. 8 P. C. 182. 
Leer. I. 43 laſt. 218. B. 1. Ch 33. Sec. 36 State Trials, Vol. 3. fol. 487, 4839. Hob. 62. Raym. 
81. 1 Sid. 142, 278. 3 Leon. 170 * Cro. Ja. 498. 2 Roll. Abr. 78 H. 1 1 Keb. 849. Noy 99,103. 
* State Trials, Vol. 3. fol. 272. Raym. 376 1 Sid. 214 pl. 14. See Cro. Ca 55. Dire of the Star- 
Chamber agoinſt a Judge for Bribery, 1h..4 he ſhould be incapable of any Office of Judicature. 


RX X X X X Seck. 


49 


in othet Caſs of like Nature, it is, ideo conſid eſt quod O præd A. quoad ſectam Land: di 


King's Hands, 
and the King 
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3577. and there 


a6 T  Fookl[ 
Seck. 15. And at this Day by Force of 5 Anne 6. and 4 Georg. xx, and 
6 Georg. 23. ſet forth more at large, Ch. 23. Sed. 134 to 139. the 
Judges upon a Conviction for Larceny, may in their Diſcretion a. 
ward the Offender to the Houſe of Correction, and for that and other 
Felonies within the Benefit of the Clergy, inſtead of giving the uſual 
8 Sentence, Cc. may direct that the Offender be tranſported. 
2 Daliſon,zo. Sect. 16. But it ® ſeems that the Court cannot be authoriſed by any 
*2 Inſt. 47, Letters Patents, but only by Act of Parliament, to inflict a Puniſhmen: 
Co. Lit. 135, unknown to our Laws, as of b Baniſhment, &. t . 
alk. 56, Sec. 17. © Note, That the Court may aſſeſs a Fine, but cannot award 
496. any corporal Puniſhment againſt a Defendant, unleſs he be actually pre. 
tent ine i Pio bart B 
5 Sec. 18. Note alſo, That where there are ſeveral Defendants, a joint 
4 11 Co. 43, Award of one Fine againſt them all is d erroneous, for it ought to be ſe- 
| 44 Leral againſt each Defendant; for otherwiſe one who hath paid his pro- 
2 portionable Part might be continued in Priſon till all the others have al(g 
Supra Ch. 9. Paid theirs, which would be in Effect to puniſh him for the Offence of 
Sect. 16. another. : OY: b T7. ay E | „ 
e Dy. 232. Seck. 19. It hath been © adjudged, That where a Man is to make Fine 
pl. . and Ranſom, the Ranſom muſt be treble the Fine at leaſt ; but Sir f Ed. 
F ge ward Coke ſtrongly. argues, That Fine and Ranſom are in legal Under- 
7" fanding the ſame Thing under different Names, called a Fine, becauſe it 
makes an End of the Buſineſs, and a Ranſom, becauſe it redeems from 
Impriſonment ; for if they were different Things, it would follow that 
where the Books ſay, That a Man ſhall make a Fine and Ranſom, they 
muſt be taken to intend that he ought to pay two different Sums, of 
which there is no Precedent. Oo 3 
5 55 Se. 20. A Fine is under the Power of the Court, during the Term 
Ce. Litt. in which it is ſer, and 8 may be mitigated as ſhall be thought proper ; 


Adjadged but after the Term it admits of no Alteration. 
Raym. 376, 


ſaid that Cro. 2ndly, Of Judgments without an expreſs Sentence to the Puniſhment 
Ca. 251. is t proper to the Crime, there are two Kinds, 
be * under. | | 1 
1 : 1.0 awry. 
2. Abjuration. 


1 Finch of Sectf. 21. Judgment of Outlawry is h given by the i Coroner at the 
. * fifth County · Court upon the Party's not appearing to the Exigent, (which 
24. is a k Writ commanding the Sheriff to cauſe the Defendant to be demand. 
12 Coro. ed from County · Court to County Court until he be outlawed, C. and 


3 Iaſt. 212. ſuch Judgment is ! entred thus, Iato, ec. per judicium coronatoris Domini 
+ If the Judg- Regis comitatus prædict utlagatus eſt, 


joy $i. 27 Seer. 22. It ſeems ® agreed, That when a Judgment of Outlawty for 
turn f tbe Treaſon orFelony appears of Record by the Sheriff's Return ofthe Exigent; 
Exigent ro and it hath been ® holden, That if ic appears not by ſuch Return, but 
3 only by the Coroners Return of a ® Certiorari to them directed to ceit 


ror it it er- fy Whether the Party were outlawed or not, the Party is as much f d. 


roneour, except 
in London, 

where the May. | » | D 
er by Cuſtom is Coroner, and the Judgmint is given by the Recorder, Co. Litt. 288. Bro. Utlagary, 51. 43 
217. pl, 6. 8 Co. 126. 2. 21 H.7, 33. Cro. Eliz, 648 pl 3. Reg. Jud. 2. 2. 212. ©. 1.8.20 
Litt. 128, b. 288. b. 28 Aſſ. pl. 49 Abridged, Bro. Nonability, 25. 3 Iaſt. 212. Theloal, B. 1. Ch. 15-0: 


6 5 8 E. 3. 
n Co. Litt. 288. a. But the contrary ſeems 16 be holden, Dy. 223, pl. 23, 25. and it is made a e : «3, 
T4. a. bY VideRaſt. Ent. 332, a. b. ? Finch of Law, 467. 3 Inſt. 52, 212. State Trials, _ 
fol. 324. Bro, Coro, 168. 


I rainted, 


Chap. 48. Of Fudement. 440 


tainted, and ſhall forfeit and loſe as much as if Sentence had Been given, 8 
againit him upoa a Verdict or Confeſſioͤn. e e 
Seck. 23. If ſuch * Outlawry appear to the Court to be erroneous, * Sate Tri. 
whereof any one as amicus Curiæ may inform them, the Party ſhall 25 — Fo 
have Counſel aſſigned him to take Advantage df the Error; but if he 335. ED 
will neicher bring a Writ of Error, nor plcad, in convenient Time, and tag of: 
| . ; , aw, 389, 
the Outlawry be voidable only and not void, the proper Execution ſhall 46). 
be b awarded againſt him, but no Sentence pronounced, becauſe he S. P. C. 34- 
Outlawry is a Judgment, and no Man ſhall have © two Judgments e c 
one Offence; . SELL LESSEN) | OS ES RI SL * } a3 Fitz. Coro, : 
Seff. 24. For the Nature of Abjuration, (which was alſo an d At. 313, 335. 
tainder of itſelf) being wholly obſolete at this Day, | ſhall refer to the Ci- -y 127 ba 
tations © in the Margin. J 


| ro Fete, JJVVVVCVVVVC Abridged Bro. 
Sect. 25. It ſeems to be generally f agreed, That a Man can no other BR e 


' way be attainted of Treaſon or Felony at this Day, but only by judgmentia Af pl 54. 


by expreſs Sentence, or by Outlawry or Abjuration ; and therefore where 2/445 bro. 
an Appellee was ſlain in the Field upon a Wager, of Battle, & judgment 15 1 
was given, Quod ſuſpendatur per collum in order to intitle the Lord to his b pl. 4. 
Eſcheat. But I know of no other Cale wherein it is clear at this Day, £1454 Bro. 


1 % rn : - Coro. | 
that a Man may be attainted after his Death: It is ſaid indeed in a Note 12 Co ice. 


in Fitzherbert's h Abridgment of a Caſe in the Time of Edward III. thar in Fitz Eſchest, 
Eyre it hath been ſeen rhat a Man hath been attainted by Preſentment af - 44 


| . Ch 23. 
ter his Death; alſo it was holden by. Markham in the Time of Henry IV. — why Ch. 


That if he who levies War againſt the King be ſlain in Battle, his Lands 36 Seb. n 
may be ſeiſed by the King. And it js ſaid in the k Fourth Report, That if ,,, un 


wy 33 s F * wa, given up- 
one aiding the King's Enemies be ſlain in open Rebellion, and the Chief en one Out- 


Juſtice of the King's Bench, who is the Sovereign Coroner of England, H Fri 
make a Record of it upon the View of the Body, and return it into the Ky + dhe 
King's Bench, he ſhall forfeir his Lands. And this ſeems agreeable to ridge Bro, 
34 E. 3. 12. whereby the King expreſsly reſerves his Prerogative as to 7775 134 
Forfeiture of Wars, but grants that he will in no other Caſe ſeize Lands 4 Finch of 
for Treaſon whereof the Party is not attainted in his Life. Yet the con- Law, 389, 


trary Opinion ſeems to be holden in the Firſt and Third m Inſtitutes, and * 8.30. 


alſo by * Hale; and to this Y Staundforde ſeems alſo to incline. Lett. C. 117, 
. | FER | Lett C. 122. 
| | Lett. C, 
| . 5 | Se oo fw. ñĩ ß , 10000 
313, 335. 3 Inſt. 216, 21. © Supra, Ch, 9. Sec. 44. and Ch. 32. Sc&. 6. 3 Inſt. 216,217. (Bro. Coro. 
166, end the other Books an ler- cited. 6 Fitz. Judgment, 225. Co Litt. 390 3. 3 laſt. 212. 2 Inſt. 283. 
Plowd, Com. 261, b. 262. a, Bro. Eſcheat, 24. h Fitz. Petition, 2. Co. Lit. 390, a. Vide Fitz. Coro. 
290, 312. and the next Chapter, Scct. 16. where 4 Felon billed in the purſuit forfeited his Chattels, and the Tear, Day 
ane Waſte, and the meſne Profits of his Lands from the Time of the Felony, - 7 H. 4, 46 b. but denicd by Gaſ- 
coign ; and tis ſaid by Brown, in Plowd. Com. 263. a. that the antient Law was ſo. See alſo Plowd. Com. 262. 2. 
and Dult. Ch. 89. 4 Co. 57. b. mz laſt, 27, Co. Litt. 13. H, P. C. rs. o S. P. C. 188. 189. 


— 


CHAP. XLIX 


Of Forfeiture of Lands and Goods, Loſe 


of Dower, and Corruption of Blood. 


; AN? now I'am to ſhew the Conſequences of an Attainder or Con- 
| viction of Treaſon and Felony, which I ſhall conſider under the ſol. 
lowing Particulars. Ie ; 12 


1. What ſhall be ſorſeited by the Offender. 
2. Where his Wife loſes her Dower. 5 
3. How far his Blood is corrupted. 


As to the firſt Point, 1 ſhall endeavour toſhew, 


1. What is forfeited by the Common Law, 

2. What by Statute. 5 | 

3. To what Time the Forſeiture ſhall relate, CIS 

4 What ſhall be done with the Goods of an Offender before they 
are actually forfeited, — 


Ax to the firſt Panicular, 2g. what is ſorſeited by the Offender, by 
the Common Law, I ſhall endeavour to ſhew, Y 


. Where his Lands are forfeited by the Common Law. 
2. Where his Goods. e 


See. 1. And firſt as to the Forſeiture of Lands, it ſeems agreed, That 
_ ” by the Common Law all Lands of Inheritance whereof the Offender was 
* ee. © ſeiled in his own Right, and alſo all Rights of b Entry to Lands in 
%K. the Hands of a Wrong-doer, are forfeited to the © King by an Attaindet 


T's. Lite, a. of High-Treaſon, and to the Lord of whom they are immediately hol. 


4Co,58, 2. den, by an Attainder of Petit Treaſon or Feloay : And that the Lanc 
3 Leov- 21- whereof a Perſon atrainted of High Treaſon dies 4 ſeized of an Eſtate in 
23. Fee are actually veſted in the King without any Office, becauſe they 
2 * cannot deſcend, the Blood being corrupted, and the Freehold ſhall not be 
5 P.C. 191, in Abeyance. 

_ 2 were not veſted in the actual Poſſeſſion of the King during the Life of t 
: Leon. 21. Offender without an Office. 
* * Seck. 3. Alſo it f ſeems clear, That the Lord cannot enter imo 10 
191. D. Lands holden of him upon an Eſcheat for Petit Treaſon or Felony, vi! f 
Fiez. Tray, out a ſpecial Grant, till it appear by due Proceſs that the King hath ha 
Ace, :66, bis Prerogative of the Year, Day and Waſte. 


* 


St, 


Sec. 2. But it ſeems © agreed, That by the Common Law ſuch Lands 


on EE. as. . So en Peale SF Sr to: 


* 
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Sect. 4. It is à ſaid, That the Inheritance of Things not lying in * 3 lu. 19, 
Tenure, as of Rents Charge, Rents-Seck, Commons, Cc. ſhall be for- oy 
feited to the King by an Attainder of High Treaſon, and that the Pro- 
fits of them ſhall be alſo forfeited to the King by an Attainder of Felo- 
ny during the Life of an Offender, and that the Inheritance ſhall be ex- 8 
tinguiſned by his Death; for it cannot eſcheat, becauſe there is no Te- en 
nure, nor deſcend becauſe the Blood is corrupted. Vide int, 
Sect. 5. But it is b (aid, That no Right of Action whatſoever to S. 23:4, 25. 
Lands of an Eſtate of Inheritance are forfeited, either by the Common 8 | 
Law, or by the Statute ; and it ſeems agreed, That no © Right of En- ; Co 2, 3. 
try into ſuch Lands whereof there is a Tenant by Feoffmenr, or other axe 
Title, nor 4 Uſe, (except only Lands convey'd © fraudulently with an : Roll Abr. 
Intent to avoid a Forfeiture,) nor f Condition, were liable to be for- 34 pl. 1, 2. 
feired before the Statute of 33 H. 8. and that 8 Land in Tail could Eee 
not be forfeited after the Statute of Weſtminſter 2. bur only for the Life s.p. C. 187. 
of the Tenant in Tail, till the Statute of 26 H. 8. r3. Plow. Com. 


Seck. 6. It h ſeems, That the Profits of ſuch Lands whereof a Per- Dy. 289. pl. 
ſon attainted of Felony is ſeiſed of an Eſtate of Inheritance in the Right 35. 
of his Wife, or of an Eſtate for Life only in his own Right, are forfeited to 3 130, 
the King, and that nothing thereof is forſeited to the Lord. ds ing 19. 

Seck. 7. It ſeems 1 agreed, That by Force of a ſpecial Cuſtom a Co- Fitz. Aſſize, 
pyhold of Inheritance may be forfeited by an Attainder or Conviction PRO 
of Treaſon or Felony : Alſo it hath been k holden, That by Cuſtom it zz. 
may be forfeited for Treaſon or Felony, even without a Conviction; 4A. pl. 4. 
allo it 1 ſeems the ſtronger Opinion, Thar it ſhall be forfeited by an At- A oe Ag | 
tainder of Treaſon or Felony of common Right, without any ſpecial Cu- 1 Leon. 1. 


N N & 1 Bullt. 13. 
ſtom, but m not by a Conviction only. + Brownl. 


Sect. 8. It ſeems n agreed, That by the Common Law upon an At- 214,218,219, 
tainder of Felony, the King had a Right utterly ro waſte the Lands holden 220, 
of any but himſelf, whereof the Perſon attainted was ſeiſed of an Eſtate 5 
of Inheritance, either in his own or in his ? Wife's Right. P And it is : Vent. 38,29. 
ſaid by ſome, That the King had both this Right, and alſo a Right to * 189. 
hold ſuch Lands for a Year and a Day; but it is holden by others, 5 „ 


That the Right to hold over the Lands for a Year and a Day was given 5 Co. 117. b. 


to the King in Lieu of the Waſte ; and this ſeems 4 implied in Magna: Keb. 451. 


pl. 23 


Charta, Ch. 22. which ſaying, That the King ſhall not hold over the Coke's Copy- 
Lands of thoſe convicted of Felony but for one Year and,a Day, and bolder, Seck. 
making no mention of the Waſte, ſeems plainly to intimate that ac the *, Lev. 263. 
Time of the making of that Statute the King was thought to have no 2 Keb. 451. 
other Right but only to the Year and Day. Yet the Statute of Præro- Pl. 23: 

f a ., 
gativa Regis made in the 17th of Ed. 2. having declared the King's b. | 
Right io the Year and Day, and allo to the Waſte; it ſeems to have 8. P. C. 190, 
been the more general t Opinion ſince that Time that he hath a Right to grundf pre- 
both. Indeed if this Statute had been againſt the expreſs Purview of rog. 48, 49, 
Magna Charta, it would have been clearly repealed by thoſe many ſubſe- ee 
lequent Statutes which repeal all Statutes contrary to Magna Charta; but 1% 

, | Coro. 332. 
PVide2 Inſt. 36,37. S. P. C. 190, 191. Stzundf.Prerog. 48, 49, 50. 4 See the Boobs abowecited, yet it ſeems 
admitted 8 Ed. 3. Fitz. Traverſe, 489. Preſcription 50. That rhe King war intitled to the Waſte as to the Tear and 
Day fin.ce this Statute. 1 Bro. Coro. 206, 208, 209, 210. Fitz. Coro. 290, 308, 310, 312, 327, 358. Regi- 
ler, 165. Ei:z Traverſe, 19. S. P. C. 199, 191, Staundf. Prerog. 48,49, 50 49 Kd. 3, 11. pl. 3. 4 Co. 
124. b. Bur 49 Aſſ pl. 21. / contrary ſeems to be holden. 2 Inſt. 36, 3) bitz. Uclagary, 2. See alſo Fitz. Co- 
10. 285, 390, 332, 344+ and it ſeems agreed, That the King's Prerogative of the Waſle is not grantable over, except on- 
ly as to ſach Intereſts which by »Pertue of it are actually veſted in him, Fitz. Coro. 310, S. P. C. 191. Lett. E. 


Staundf. Prerog. 50. 
3 being 


* 
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being not contrary to the expreſs Words of it, but only to what is xc. 
gumentively drawn from it, ir may be well argued that it is ſtill in Force 


4s to the ſecond Point, vis. Where the Goods of the Offender ſhall 
be forſeited for Treaſon or Felony, I ſhall endeavour to ſhew, 


Firſt, What Goods are liable to ſuch Forfeiture. 
Seconaly, In what Caſes. 


A Sranndf Sect. 9. As to the firſt of theſe Particulars, it ſeems * agreed, Th; 
bo nd 15, all Things whatſoever which are comprehended under the Notion of 
F. p. c. 187. perſonal Eſtate, whether they be in Action or Poſſeſſion, which the Par 


P. ty bath, or is intitled to in his own Right, and not as Executor 0. 
Gro. C2. 566. Adminiſtrator to another, are liable to ſuch Forfeiture, 


It is holdm, Seck. to. Alſo ir > ſeems to be ſettled, That a Bond taken in an. 


| Staundf. Pre- other's Name, or a Leaſe made to another in Truſt for a Perſon who 
op C. is afterwards convicted of Treaſon or Felony, are as much liable to he 


188. Ch. a8. forfeited, as a Bond made to him in his own Name, or a Leaſe in Poſleſ. 
That a Felon | | TDs, N | | 


ſhall forfeit the ſion. | 3 ö : 5 | | 
Goods of others Seck. 11. Alſo it © ſeems to be in a great Meaſure ſettled, That the 
Velen by lim, Truſt of a Term granted by a Man for the Uſe of himſelf, his Wife and 


OY OO Children, &*. is liable in like Manner to be forfeited, if fraudulently 


his Point,viz, made with an Intent to avoid a ſubſequent Forfeirure ; but that it ſhall 
25 1 44. be forfeited ſo far only as it is reſerved to the Benefit of the Party him- 
ot 518. elf, if made bona: fide, whether before or after Marriage, for good Con- 
519,323,334, ſideration without Fraud, which is to be left to a Jury on the whole Cir- 
3/83 * cumſtances of the Caſe, and ſhall never be preſumed by the Court where 
ully 10 come it is not expreſsly found. | 5 
i except Sec. 12, It hath been d adjudged, That a Power of Revocation of the 
2 Truſt of a Settlement reſerved to the Grantor is not liable to be forfeited, 


waived, or of if it depend on ſomething Perſonal to be done by the Grantor himſelf, 
Leue u. as the making the Deed of Revocation under his own Hand and Seal. 


tinguiſp able N Wh | | Ps 
Jrom other: 2. Perſonal Things liable to Forfeicure ſhall be forfeited in the follow- 
es ing Caſes, 

2 Bag, Kc. | : 5 7 | ; N : 
„ Sect. 13. 1ſt, Upon a e Conviction of Treaſon or Felony. 

3 19 ect. 14 2ndly, Upon a fugam fecit found before a Coroner, upon 
Moor, 100. an Inquiſition of Death taken upon View of a dead Body; as to which 


BY: 3996319. it is * agreed, That where-ever a Perſon found Guilty by ſuch In. 


limited ro. En. Queſt either as a Principal or as an Acceſſary 8 before the Fact, is found 


n 50 alſo to have fled for the ſame, he forfeics his Goods abſolutely, and the 
abe Pag bin. Iſſues of his Lands till he be acquitted or pardoned. Alſo it is f agreed, 


ſelf, irs Thar where one indicted of any capital Felony, either as Principal or 
ET. Acceſſary before or after, before Juſtices of Oyer, Gc. is acquitted at his 


373. Trial, but found to have fled, he ſhall incur the like Forfeiture of his 


e Goods but not of the Iſſues of his Lands, becauſe by the Acquittal the 


#0 the following Land is diſcharged, and conſequently the Iſſues. And it hath bore.” hol- 


4 


Sec Fin. | 
„ | N . TE EO» 
608,644,763, 772. 1Lev. 279. Lane, 54,113. 1 Mod. 16, 38. Hardr. 466: 1 Ander. 294- Rojo: cg 
2 Roll. Abr. 34. pl. 1,2. 1 Roll. Abc. 343. F. 5, 6, 7. March, 45,88. 1 Sid. 260, 43. 3 £54 
4 2 Keb. 564, 644, 763, 772. I Lev 279. 1 Mod. 16, 38. Vide infra, Sec. 26. © 5 Co. 109. Jug 


33. Sect. 129. and the Books cited to the three foregoing Sections. 5. P. C. 183, 184, 191, c. 192. © H. P. C. 271. 


Staundf Prer, 46 Keilw 68. b Dyer 239. pl. 36. 5 Co. 110. s Secus if he be found Acceſſory after, for the in. 


dict ment is ſo far void. S. P. C. 184. A. B. Supra ch. 9. Sc&. 26. h S. P. C. 184. A. B. 191. G. H. P. C. 271. 
den, 


Keilw. 68. b. 5 Co. 110. Fitz. Forfeit. 35. IH. P. C. 271. 8. P. C. 184. B. Fitz, Coro. 206. 
4 
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den. Tha: the Law is the ſame as to the finding of a fugam ftrit upon an 
A. juircal of an ingictment of Petit I arceny. But it is i certain, That the ,. F.C: . 
Party may in all Caſes, except that of the Coroner's Inqueſt, traverſe the 36 11, 6. 4 
finding of a fugam fecit., Alſo it ſeems b agreed, Thar whenever the In- , . 
dictment againſt a Man is inſufficient, the finding a fugam fecit will not Cid "oper, 
hurt him; and that in all Caſes the Particulars of the Goods found to be 5:, 7 3 
forfeired may be traycrſed, _ i ly OO 
Sect. 15. 34h), Upon a Default till the Award of an Exigent, as to» H p. c 
which it is © agreed, That if one make ſuch a Default either upon an 27:. 


all 


at Appeal or Indictment of a capital Felony, he forfeirs his Goods unleſs he 5 * : 12 
a was pardoned before the Exigent was awarded; and it hath been 4 hol- ly... 


den, That the Law is the ſame as to ſuch a Default upon an. Indictment 4#ridgedFirz. 


or ot Petit Larceny : However it is clear, That where-ever Goods are ſo for- . 
| feired, they are not ſaved by an Acquittal at the Trial. But it ſeems Fitz. Coro. 
Ne © agreed That they are ſaved by a Reverſal of the Award of the Exigent, M 15 
10 for an Error either in Fact or in Law; as for the Impriſonment of che 28. My 
e Defendant at the Time when the Exigent was awarded, or for a Defect in S. P. C. 183, 
{. the lndictment, Appeal or Procels. | | © 4 17 bie 
Se. 16. qthly, Upon a * Preſentment by the Oaths of twelve Men, rog 47. 
e That a Perſon arreſted for Treaſon or Felony, fled from, or reſiſted thole - as pi 8. 
d m__ had him in Cuſtody, and was killed by them in the Purſuic or ! Roy; Abr. 
= Wi FFF OM hn e wrghon 
l Seck. 17. 5thly, By being 8 waived or left by a Felon in his Flight,? t 
from thoſe who either actually do purſue him, or are apprehended by him Co. Eliz. 4, 
3 ſo to do, whereby he forfeirs the Goods ſo waived, whether they be his? 2 6 
- own h proper Goods, or the Goods of others ſtoll'n by him, which ſhall } 7 
: not be reſtored to the right Owners but upon a proper Proſecution, as H. P. C. 
hath been more fully ſhewn, Chap. 23. from Se@F. 49 to 58. V 
0 Sed, 18. As to the ſecond Particular, viz. What is forfeited by Sta- WERE. 
b ure : It is enacted by 26 H. 8. 13. That every Offender and Offenders be 43 Ed. 3. 17, 
s ing hereafter lawfully convicted of any Manner of High Treaſons by Preſentment, Es c 1 


Confeſſion, Verdict or Proceſs of Outlawry, according to the due Courſe and 1 Roll. Abr. 
Cuſtom of the Common Laws of this Realm, ſhall loſe and forfeit to the King, 743; D. * 
his Heirs, and Succeſſors, all ſuch Lands, Tenements and Hereditaments, which. 
any ſuch Offender or Offenders ſhall have of any Eſtate ef Inheritance in Uſe or Co Lit. >59. 
Poſſeſſion, by any Right, Title, or Means, within the Realm of England, or Ot Tis 
elſ:where within any the King's Dominions, at the Time of any ſuch Treaſon Cro. ja. 464. 


1 committed, or any Time after. Saving to every Perſon aud Perſons, their Heirs ; Co 109 b. 
ö . Firz Coro. 
1 and Succeſſors, other than the Offenders in any Treaſons, their Heirs and Suc- obs ado ape; 


ceſſors, and ſuch Perſon and Perſons as claim to any their Uſes, all ſuch Rights 31% Le 
Titles, Intereſts, Poſſeſſtons, Leaſes, Rents, Offices and other Profits, which they 2 1 78 3 


TH | 5 1809, 
ſhall have at the Day of committing ſuch Treaſons, or at any Time before, in as 191. Lett. E. 


large and ample Manner as if this Act had never been had nor made. And the OM; 

ſame is enacted in near the ſame Words by 5 C 6 td. 6. 11. 43% 25 
Seck. 19. And it is farther enacted by 33 Hen. 8. That if any Perſon or Plowd. Com. 

Perſons ſhall be attainted of High Treaſon by the Courſe of the Common Laws, *** >: 


J | f 1 ? zraundf, 
or Statutes of this Realm, in every ſuch Cafe every ſuch Attainder by the Common rd 72 


Law ſhall be of as good Strength, Value, Force and Effect, as if it had been dong vc whether the 
by Authority of Parliament; And that the King, his Heirs and Succeſſors, ſhall Law in this 


Point be not al- 
have as much Benefit and Advantage by ſuch Attainder, as well of Uſes, Rights, tered by 34 E. 
f | 3 „5 12. talen 

Entries, Conditions, as Poſſeſtons, Reverſions, Remainders, and all other Things 58 23 
a ö OT & 3 1 : Ch. 48. Sea. 

25. Staundf. Prerog. 46. a. 8 S. P. C. 186, Ch.25. 5 Co. 109. Cro- Eliz. 611. pl. 18. 693. pl. 3. h S. P. C. 186. 
Ch. 25. and 29 E. 3 29 b. Abridged Fitz. Avowry 253. ſeems expreſs to this Purpoſe ; but 3 Inſt. 227 and f Co. 
109. b. it is ſaid, That the Felens proper Goods are not forfeited as Maifs, but as the Goods of a Fugitive. 
| AS 
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as if it had been done and declared by Authority of Parliament, and ſhall be 
deemed and adjudged in actual and real Poſſeſſion of the Lands, Tenements, H- 
reditaments, Uſes, Goods, Chattles, and all other Things of the Offenders ſo at. 
tainted, which his Highneſs ought lawfully to have, and which they being þo at: 

Painted ought or might lawfully loſe or forfeit if the Attainder had been done ly 
Authority of Parliament, without any Office, or Inquiſition to be found of the ſame, 
am Law, Statute, or Uſe of the Realm to the contrary thereof in any wile ng- 
wii ſtanding. . Toy 

Seck. 20. Saving to all and every Perſon and Perſons, and Bodies Politick, 
and their Heirs, Aſſigns and Succeſſors, and every of them (other than ſuch 
Perſon and Perſons which hereafter ſhall be attainted of High Treaſon, and their 
| Heirs and Aſſigns and every of them, and all and every other Perſon and Per- 
ſons, claiming by them or any of them, or to their Uſes, or to the Uſes of any 
of them after the ſaid Treaſons committed,) all ſuch Right, Title, Uſe, Piſſeſſon, 
Entry, Rewerfions, Remainders, Intereſts, Conditions, Fees, Offices, Renis, An- 
nuities, Commons, Leaſes, and all other Commodities. Profits and Hereditaments, 
whatſoever they or any of them ſhould, might or ought to have had if this 4d 
had never been had nor made. 


In the Conſtruction of theſe Statutes the following Points ſeem moſt 
conſiderable. IS | 


25 Sec. 21. 1ff. It is a ſettled, That they are not repealed by 1 Ma. Sf, 
GS 5 7. ch. 1. which enacts, That no Pains of Death, Penalty, or Forfeiture in am 
Dyer 28. miſe enſue or be to any Offender or Offenders, for the doing or committing any Trea- 
ſon, Petit Treaſon or Miſprifion of Treaſon other than ſach as be in the Sta- 
tute 25 Ed. 3. ordained and provided; for the Words, other than ſuch as be 
within the Statute of 25 Ed z. Ge. ſhall not be taken to refer to the 
Pains, Penalties and Forfeitures which are mentioned in the Beginning 
of the Sentence, bur to Treaſons, Petit Treaſons, and Miſpriſion of Irca- 
ſon, which are laſt mentioned. | 
Co Lit. 372, Sect. 22. 2ndh, It is b agreed, That Eſtates in Tail are forfeited by 
391. Force of thoſe Words in 26 H. 8. of any Eſtate of Inheritance, which mult 
order l. be void if they do not include Eſtates in Tail, for Eſtates in Fee-ſimple 
lwing5e&ions, were forfeited before. Alſo it hath been © adjudged, That where Lands 
© Dy. 322. are given to a Man and his Wife, and the Heirs of their two Bodies, the 
* 3 ;. Intail is forfeited by his Attainder, and the Heir as much diſabled as if 
1 Leon. 270, the Gift had been made to the Heirs of his Body in general. 


— Seck. 23. 3dly, It was 4 ſettled in the Marqueſs of Mincheſters Caſe, 
= > "pp That the Right to a Writ of Error to reverſe an erroneous Common Re- 
341. covery is not forfeited by theſe Statutes ; alſo it is © agreed, I hat a meer 


3 Right of Action to Lands in the Hands of a Stranger, as of a Dilcon- 


greed, Cro. tinuee, or of the Heir of a Diſſeiſor, is not forfeited: f But, That 


1 71 a Right of Entry into Lands to which a Perſon attainted of High 


Moor, 323. Treaſon is intitled, is as much forfeiced as Lands in poſſeſſion. but yet 
Litt Re. 100+ that the King ſhall 8 not be adjudged in Poſſeſſion of ſuch Lands without 


*3 Co, 2: 3- an Office, and Scire facias, or Seizure on ſuch Office; for the Words, That 
341. "ob King ſhall be deemed in Poſſeſſion without Office ſhall have this Con- 


7 85 bs ſtruction, That he ſhall be in Poſſeſſion without Office in the ſame Man- 
4 Co. 58. a. 


7500 23,19, ner as he ſhould have been upon an Office found at Common Law : But 4 
s 3 Co. 41.a, the Common Law if a Diſſeilee had been attainted of High Treaſon, an 
4 Co. 58 a. the Seiſin found by Office, the King ſhould not have been in Poſſeſſion, 


1 Leon. 2 Is 


9 Co. 95. a, Without a Scire fasias, or a Seiſure at leaſt. 
Supra, Sect. | 
I, 2. f 1 Seck. 
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Seck. 24 athly, After two contradictory Judgments upon the ſame 
point, it was at laſt 4 ſettled, by a Majority of the Judges in Stone and a 
Newman's Caſe, That where a Tenant in Tail of the Gift of the Crown Com. 532. 
makes a Feoffment in Fee, the Reverſion being ſtill in the Crown, and | 
sfcerwards is attainted of High Treaſon, the Right of the Intail is forfeit- 
ed to the Crown; becauſe the Reverſion continuing always in the Crown, 
ter the Intail could not be diſcontinued, but the Heir might have entered af · 
the Death of the Feoffor without bringing any Action; and tho' the In- 
rail by ſuch a Feoffment be put in Abcyance as to any Benefit which the 
Feoffor himſelf may claim from it; yet ſince it is not turned to a Right 
of Action, and wou'd have continued ſtill in him for the Benefit of the 
Heir, if he had not been attainted, (as appears from the Form of a Writ 
of Formedon, which fuppoſes that the Right deſcended ro the Heir from 
the Feoffor, and conſequently that it was in him at his Death, ) it ſhall 
likewife continue in him for the Benefit of the King. x 
Sed. 25. Filly, It was ſolemnly adjudged in the Exchequer-Chamber 
in b Shefield's ( "4 and a Judgment to the contrary in the Exchequer re- Hob. 334, 
verſed, That where one attainted of High Treaſon is ſeiſed of a defea- 4 - 
ſible Eſtate in Tail, and hath at the ſame Time a Right to an ancient In- G b 351 
tail which is diſcontinued, he forfeits both the Intail in Poſſeſſion, and 2 Rol. Rep. 
the Right to the old Intail; for the firſt is within the expreſs Words of 3% C. 
26 FH. 8. and the latter within thoſe of 33. And it by no Means follows, | 
that becauſe naked Rights of Action to Lands in the Hands of the Heir 
of a Diſſeiſor, or of a Diſcontinuee, are not within the Meaning of 
the Statute, as it is e ſettled that they are not; therefore alfo a Right © Supra Seck. 
to Lands in the Hands of the Perſon attainted himfelf is not within the 
Meaning of it; for the Forfeiture of ſuch naked Rights, might not only 
be of dangerous Conſequence in unſettling Poſleſſions, but might alſo be 
highly prejudicial to Strangers whom the Statute by an expreſs Saving plain- 
ly intends to favour; but the Forfeiture of the Offender's Right to his 
own Lands can be of no Prejudice to any but himſelf and his Heirs, to 
whom the Statute is ſo far from intending any Fayour, that it exptefsly 
excludes them from al} the Benefit of the ſaving Clauſe. ; | 
Seck. 26. 6thly, It ſeems d agreed, That a Power of revoking the 41 co 13 
Uſes of a Settlement may be forfeited by Force of 33 H. 8. if the Exe- Popb. 1. 
eution of it require nothing but what may be as well performed by ge! 1 * 
other Perfon, as by the Party himſelf, by whom it was reſerved, as 4 Leone 4 
the Tender of a Ring, &c. Alſo it was adjudged in © Engleffeld's Caſe, Palmer, 433, 
That the Mention of ſuch Confiderations and Inducements for the reſer- "fs ſep. 
ving of ſuch a Power of Revocation in the Preamble of it, as are infe- 142. > 
parable from the Perſon, do not after the Caſe if nathing of this Kind be 22 a: 
inſerted in the Proviſo it (elf, by which it is referved. But it is agreed, 8%. * 
That if the Proviſo by which ſuch a Power is reſet ved require ſomething 74% - 
inſeparably annexed to the Perlon, it keeps it out of the Srarute; and N | 
therefore in the f Duke of Norfolk's Cafe, where there was this Proviſb, $66,763,773. 
That if che Duke ſhould be minded ro alter and revoke the Uſes, and 112 
ſignify his Mind in Writing under his Hand and Seal, that then, &c. i Rol. Ne. 
it was clearly adjudged, That the Power of Revocation was not forfeit- 14 
able, becaule it depended on che Duke's ſignifying his Mind in Writing . 
under his proper Hand and Seal, which none but himſelf could do. Allo. greed * 
it was adjudged in 8 Mains Cale, That the Law is the ſame where ſuch 7, _ 
Proviſo doth not expreſsly require the Party's bgnifying a Change of * 
Mind, but only that the Deed of Revocation be under his proper Toft. 19. 
| Z. 222 2 Hand 11 ge &. 


' 381, 382. 
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*Palmer,q429. Hand and Seal. 2 But if ſuch Proviſo require only the Tender ofa Rin 
| by the Feoffor, ipſo adtunc declarante that the Tender is to the Intent f 
avoid the Feoffment, it ſeems unſettled, whether it come within the ſame 
Conſtruction. 

Seck. 27. ythh, It > ſeems, That an Annuity granted to a Man #1, 
pio. Com. Confilio impendende, is not forfeitable by theſe Statutes ; Alſo it ſeems © ob 
379, Ce ful whether an Office granted to a Man for Life, and requiring Skill 

eq and 

Flow. Com. Confidence, be forfeirable ; but if it be 4 granted in Fee, it Som clear 
379- that it may be forfeited even by the Common Law; becauſe the Gran- 
tor in giving ſuch an Eſtate, which ſhall deſcend to all the Heirs of the 

Grantee however unqualified, ſeems plainly not to have been induced to 


make his Grant from any Conſideration of the peculiar Merit of the Per- 
ſons who are to execute the Office, 


b Plow.Com. 


| IKE. A 
* Lev. 16g. Seet. 28. It hath been © adjudged, but not without great Difficulty, 
N That an AQ of Parliament that certain Perſons ſhall forfeit all their 


2 Mod. 130, Lands, Poſſeſſions, Rights, Intereſts and Hereditaments, and other 
1 Things of what Nature ſoever, extends to Eſtates in Tail, by Force of 
F Fo. Lic the Words all Intereſts of what Nature ſorver. Vet it is f agreed, That the 
130, ond the Statutes of Premunire, which give a general Forfeiture of all rhe Lands 
Book #beve- and Tenements of the Offender extend not to Land in Tail. 
s H. P. c. s. Sed, 29. It is 8 holden, That a Saving againſt the Corruption of 
13 * Blood in a Statute concerning Felony, doth by a neceſſary Conſequence 
be fave the Land to the Heir; becauſe the Eſcheat to the Lord for Felony 
is only pro defect u tenentis, occaſioned by the Corruption of Blood. Al- 
ſeo it is holden, That a Saving of the Land to the Heir prevents the Cor- 
b Salk. 83. ruption of Blood, and alſo the Loſs of Dower. But it hath been h ad- 
| . Judged, That a Saving againſt the Corruption of Blood in a Statute con- 
cerning Treaſon doth not ſave the Land to the Heir, becauſe in Treaſon 
the Land goes to the King by way of immediate Forfeiture, and not by 
Eſcheat. 7 
Seck. 30. As to the third Particular, viz. To what Time the Forſei- 
Fitz. Fore, ture {hall relate: It ſrems i agreed, That the Forfeiture upon an Attain- 
3.30, deer either of Treaſon or Felony, ſhall have Relation to the Time of the 
2 H. . 5. a. Offence, for the avoiding of all ſubſequent Alienations of the Lands, 
ä but to the Time of the k Conviction, or fugam fecit found, &c. only as to 
Fitz. Coun- Chattels; unleſs the Party were ! killed in flying from or teſiſting thoſe 
9 4 who had arreſted him; in which Caſe it is ſaid, That the Forfeiture ſhall 
Co. Lit. s. b. telate to the Time of the Offence, _ 8 | - 
8 Co. 170. Seck. 31. But it ſeems m unſettled, Whether in Præmunire it ſhall relate 
38 Ed. 3. 32+ to the Time of the Offence, or only to that of the Judgment. | 


Plow, Com. Seck. 32. It ſeems the better n Opinion, That no Attainder whatſo- 


. : Nor. ever ſhall have any Relation as to the mean Profits of the Lands of the 


feiture 30. Perſon attainted, but only from the Time of the Attainder. 


1 Seck. 33. As to the fourth Particular, viz. What ſhall be done with 
rog. 48. 


8. P. C 192 the Goods of an Offender both before and after they ate actually for- 


ch. 31. feited: It ſeems to have been always ® agreed, That one indicted or ap- 
Bro. Rela- pealed of Treaſon or Felony may bona fide ſell any of his Chattels real or 
tion, 32 | FE | 7 
wont . | | 


Forfeit. 119. Fitz, Coro. 296. I Vide ſu 5 Sect. 16. 8 P. C. SR a, Fitz. Coro. 290. „Coo. 
Car. 172, 173. 1 Jon. 217. g Co. 170, Ploud. Com. 488. b. 38 Ed. 3. 32. 2. But this 41 made eg 
S. P. C. 191. Lett. D. and the contrary ſeems holden, Fitz. Coro. 290, 344. Ses alſe Fitz. F _— = 
Coro. 374. Fiach 326, 327. * Bratt. B. 3. Ch. 8. ScR. 5. and Ch. 18. ScR. 1, 2. Fleta, B. 1. Ch. 


Sec. 1. 2. 8 Co. 171. b. 7 H. 4. in the loft Caſe. S. P. C. 193. State Trials, Vol. 1. fol. 994, 995. 
Vol. 4. fol. 65, 66, 474. N 4 f Ye as | : | | 


2 | Pet 
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forfeit: 
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perſonal for the Suſtenance of himſelf and Family uncil they be actually 
forfeited, 


S:#. 34. Alſo it ſeems © agreed, That the Goods of ſuch Perſon can * See the ci. 


| in no Caſe be lawfully removed out of his Houſe until they be forfeit- ebe 


ed. 5 8 | 23 4 
Seer. 35. Vet according to the general Tenour of the old b Books, the tim 
Goods of one © arreſted for Treaſon or Felony, may by the Purview of an fs 7 


— ; 8 1 5 EY F | « 4 ch. 26. S. 20 
ancient Statute, which * ſeems to continue ſtill in Force, be immediately Brad. B. 3. 


inventoried and appraiſed, after which, and on Surety found that they ©: 18. 8. 2. 


ſhall be forth · coming, they ſhall be kept by the Bailiffs of the Party at- 8. F. C. 75 


reſted, and for want of ſuch Surety by his Neighbours, till he be convict.- Lect. C. 192. 
cd, or found to have fled, &c. whereby they are actually forfeited. nor OOO 
Seck. 35. Alſo it was enacted by the Statute de Offcio Coronatoris, (ſet rog 47, b. 
forth more at large, Ch. 9. Sed. 19, 20.) That where one is found guilty . 
of Murder by a Coroner's Inqueſt upon View of a dead Body, the Co- if a 
roner ſhall inquire what Goods he hath, and cauſe them to be valued and 4riaged Bro. 
delivered to the Townſhip, c. But ſo much of this Statute as enables Core. 172. 


the Coroner to ſeiſe the Goods, ce ſeems to be repealed by 1 Rich. 79 


(ſer forth more at large Sec. 38.) unleſs the Party indicted be found alſo bft the 

to have fled. COT oo 2 
Seck. 37. Alſo it was enacted by 25 Ed. 3. 14 (ſet forth more at large preſen1y, &c. 

Ch. 27. Seck. 116.) That in the ſecond Capias given by that Statute on 27 7 


the Return of a Non inventus, it ſnall be compriſed, That the Sheriff ſhall gw 7 


cauſe the Party's Chattels to be ſeiſed, and ſafely kept till the Day of the #nſwer #0 the 


Writ or Ptecept returned, &c. and this is ſtill in à Force notwithſtand- —_—— 


ing the Statute of x R. 3. 3. for this prohibits only the ſeiſing of the Goods inrended of the | 
of thoſe who are arreſted ; and ſo far as it relates to this Purpole, is en- C. of one 


ated as followeth. R | _ of Fee. 
Seck. 38. And that no Sheriff, Under-Sheriff nor Eſcheator, Bailiff of Aud is 44 Al. 
Franchiſe, nor any other Perſon, take or ſciſe the Goods of any Perſon arreſted or Pl 13: cn 
impriſoned for Suſpicion of Pelony, before that the ſame Perſon ſo arreſted and im- * 4 OY 
priſoned be convicted or attainted of ſuch Felony according to the Law, or elſe the Abridged Bro. 


ſame Goods otherwiſe lawfully forfeited, upon Pain to forfeit the double Value of 3 - 


&c. | Office and 
Gee. 39. This Starute is ſaid to be in f Affirmance of the Common dier. Teil 
Law, and hath been 8 adjudged to extend as well to the Seizure of Mo- 27. 
ney as of any other Chattel. ö „ 3 pri 

Sect. 40. It ſeems plain from this Statute, That Goods may be ſeiſed That uo Mini- 
as h ſoon as they are forfeired ; and ir ſeems the whole Townſhip is an- Her of the King 
arms ? 4 them to the King, and may ſeiſe them & where ever they 2959.6 
can be ſound. | | 


an Appellee of 

Felony away 

| 343 with him, but 
: 1 8 ? 1 | ; 4 fo ſeiſe them, 

and oauſe the Party to find Surety that thy ſhall not be loigned, & c. and if the Party cannot find Sarety, he ought to de- 

liver them to the Neghbbours, &c. And in the 1% Caſe of 7 H 4. dbriaged Fitz Coro: 83. 2d Bro. Forfeit. 10. 


It is ſaid, That where one ts indifed of Felony ami! be be ants; t 
but ſhall be kept by bus Netgbbours yn I Felony until he be antainted, bis Goods ſhall not bs removed out of his Houſe 


. 1, & c. and in the mean Time the Feloy onght to live upon bis Goods, Vide 41. All. 
pt. (3. Abridged Fitz. Proccſs, 183. Bro. Forfeiture, 40. 13 H. 3. 13. pl. 6. in which Books it is ſaid, That 
Goons ſhall not be Jerſed till thry be forferred © The old Writ recited Bre&. B. 3. Ch. 18 Seck. 2. and Bleta, B. 1. 
ch. 26. Scct 2 li expreſs te rhis Pwpoſe, Tet in 3 Laſt, 228 18 55 ſaid,That the Goods of any Delinquent cannot be in- 
ventoried, and the Town charged therewith before the Owner is indif d of Record ; and a Note in ti. P. C. 269 ſeems 
bo be to the ſame Effet. * State Trials, Vol. 1. fol. 994, 99s. Vol. 4 fol. 65, 66. S P. C 139, S. P. C. 52. 
* . 5. F. C19. Staundf. Precoge 48. © Fir brotedents of ſuch ien, See 1 Lutw. 132. Co. 

1749 ! Vide ſupra, $.33,35,34- S. P. C. 193. 4 Raym. 4 14. Co. Litt. 391. Fiz. Coro. 300, 347,366. 


f. 87 5 . Fiiz.Forteic,z2. 22 All. pl. 8 1. Abridged Fit: Coro.181; Bro. Charge, 45. Forfeiture, 


„ Staundf, Prerog.47.b. 47 E. J. 26 ab, * 22 Aſſ. pl 8 aged Fitz. Coro. 
181. Bro. Charge, Fa Forfcituce 32. Staundt Pros pony E | 
| Seck. 


the Goods ſo taken, to him that is ſo hurt in that Behalf, by © Aion of Dell, Retter, 


the Chattels of 


2 — 


. 
} 
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Fitz. Coro. Seck. IT. And at the Common W it was no 1 Plea f | 
** 19%. Townſhip, That the Goods were de wers to the Cuſtody of 7. 5. „ Ks, 


Leit. b. bezzilled them, &c. But it is enacted by 31 E. 3.3. That if any Man or 


' Town be charged in the Exchequer by Eſtreats f 7 wes of the Chattels if 5. 
gitives ana Fl ons, and will A in ee 12 2 is i” 
4 "able, he ſhall be heard, and Right done to the other. 5 
Sect. 41. As to the ſecond Point, viz. Where the Wie loſes het 
Dower : It is agreed, That before the St atute of x Ed. 6. ch, 12. the Wife 
.d. 194. not Only Joſt her Dower at Common? Law, but alſo her Dower b 4 
D. oſtium ecclefie, or ex gſſenſu patris, or by Special © Cuſtom (except that of 
Co. Litt. 31, d Gavelkind) by an Attainder of any Tr aſon or © capital Felony, whe- 
% $0 E , ther f committed before or after the Marriage, and whether the Land 
Lire. $.747. were in the Hands of a 8 Feoffee, or forfeited to the King, or eſcheateg 
3 48 47» to the Lord of the Fee: And tho the h Attainder were pardoned, Gr. 
* Co Litt. Seck. 43. Hut it I ſeems that the Wife never forfeited Lands given 
vc „ jointly ro her Hus band and her, whether Y way of Frank · marriage or 
a. © ** otherwiſe, bur only i for the Year and Day and Waſte. 
Br. 311. Seck. 44. Alſo it bath been ! adjudged, Thar if a Husband having 
i levied a Eine with Proclamationg, is afterwards erroneouſly attainted of 


* 


„l. High Treaſon, and the five Years paſs after his Death, and then the Out- 
1237575 lawry is reverſed, the Wife may purſue her Title of Dower within five 


Winch, 2y. Years after ſuch Reverſal ; becaple being barred of her Dower by the At- 


Arad. 311, tainder While it Rene Foree which Attainder ſhe could no way re- 
4 . verſe, ſne had no Remedy to p rſue her Title of Dower within the five 
" Years, and therefore ſhall not be barred by ber Non · claim. 


*CoLitt31, © Self, | 5. It is enated by 1 Ed. 6, 12. Par. 17. That albei any Perſon 


* 
* * x 


a, 


J In. 216. ball be atfdinted of any Treaſon or Felony whatſoever, jet that notwithſlands 
8855 8 * every Woman that ſhall fortune to be 22 oe Perſon ſ attainted, 04 be 9 
De. Lit. 61. dowable and enabled to demand, have, and enjoy her Dower in like Manner 
Beal. 55, and Form as tho" her Huthand had not been attainted, &c. : 
56,57- * Sec. 46. Bur this is repealed 7 to Treaſon by 5 & 6 Ed. 6. 
1 140. Pl. 1 1. Par. 9. by which it is enact d, That the Wife whoſe Husbqnd (had be 
; IR _ attainted of any Treaſon whatſoever, ball in no wiſe be received to ash, challenge, 


pl. 879. ., demand, or kave Dont of any the Lands, Tenements, or Hereditaments of the 
— 9 Vs Perſon ſo attainted during the ſaid Attainder in Force, And this hath been 


Lite Seck 8s. conſtrued m to extend as well to an Attainder of Petit Treaſon, as of 


ee High Treaſon. RW 
Head. 4 pl. As to the third Point, viz. How far the Blood is corrupted by an At- 
13, 13%P® rainder of Treaſon or Felony, the following Patticulars ſeem moſt re- 
- Joys 129. markable. phys | 5 | 285 

pr 14. | 3 294] | | : 

Cue Kas. Self. 47. 1, It is u agreed, That by ® ſuch an Artainder, the Blood 


130, pl. 23. is ſo far ſtained or corrupted that the Party loſes all the Nobility ot 


' 3 Inſt, 216. Gentility he might have had before, and becomes ignoble. 
. . 48. zndy, ir is allo P.agrecd, Thar he can neither inherit a. 


. F. Cg. Heir to any Anceſtor, nor have an Heir. . 
r 14%" ge 49- 34h, It is alſo farther 4 agreed, That where ever it is ne- 


. ö OS | , 
Co. 1 37. ceſſary for any one who would make a Title to another, to derive the De- 
2. 392. b. 5 8 | | Fg 

S. P. C. 195. 


. 6 y ; : : " ; ? tl 
B. * Bur ax, Aiteinde of Piracy, (B. 1. Ch. 37. ect. 6,8, Co. Litt. 391.) or Petit Larceny currebtt nt ! 
Bloed, B, 1, Ch. 33. Sect. 36. IlInſt. 211. Co. Litt. ut; 2. Noy, 170. 5 Co. Litt. 8. . 391. b. 392» 


5. f. C. 195. B. Bro. Nonability, 21. Coro. 60. 4. Cro, Ca. 343. Litt, Rep. a. 1 Vent. 413, 47. 


Noy, 189, 166, . 1 Lev. 60. 1 Sid. 200, 201, 


5 ſcent 
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ſcent thto him, the Artainder is a Bar to ſuch Title, ® unleſs the Land * 3 Co. 10. b. 
were intailed. And therefore if there be Grandfather, Father and Son, _ S. 746, 
and the Father be attainted, it is clear, That the Son b cannot claim as 8 Co. 166. z, 
Heir to the Grandfather of the Lands in Fee-ſimple, becauſe he mult * 3 Vent. 
of Neceſlity derive the Deſcent thro' the Father, which by Reaſon of Det 1g ol. 
the Attainder he cannot do. And for the ſame Reaſon, if there be two 3. 
Brothers, and one of them having iſſue a Son be attainted, and either 8 
the Son or Uncle purchaſe Land and die without Iſſue, the other © can- 543. 
not be his Heir, becauſe the Blood of the Father thro' whom the Deſcent Y. 274. pl. 
mult be convey'd, is corrupted. But it ſeems a d general Rule, That the Ty... 185 
Attainder of a Perſon who needs not be mentioned in the Conveyance 416, 42. 
of the Deſcent, does no hurt, let the Anceſtor be never fo remote; and 4 Co. Ca. 
fortiori therefore it ſeems clearly to follow, That where one may claim as i Vent, 42 3. 
immediate Heir to another, without deriving the Deſcent thro' any other, 217, Ce. 
he ſhall not be barred by the Attainder of any other. And therefore it Nor 8 
ſeems © agreed, That if the Son of one attainted purchaſe Land, and 166, &. 
have a Son and die, ſuch Son ſhall inherit him, becauſe he derives his — 60. 
Deſcent immediately from him. And for the like Reaſon it hath been 21 
f ſetrled, That if a Man hath two Sons, and then be attainted, and one Vide Bra. 
of the Sons purchaſe Lands and die without Iſſue, the other ſhall be his 3 _ T4. 
Heir, becauſe he may make his Title without mentioning the Father. 1 Vent. 416. 
But Sir Edward Coke 8 ſays, That the Reaſon of this Cale is, becauſe Co. Litt. 8. a. 
the Attainder of the Father corrupts only the lineal Blood, and ngt the collateral &, * : 5 
Blood between the Brethren which was veſted in them before the Attainder; but 1 Roll. Abr. 
he faith, That ſome have holden that if a Man after he be attainted have Iſſue 856 - 4 
two Sons, the one cannot be Heir to the other, becauſe they could not be Heir to Vent. —4 
their Father, for that they newer had any inheritable Blood in them. But the Palm. 19. 
Ground of this Opinion ſeems to be overthrown by the Reſolution in the pb 


Caſe of Collingwood and Pace, wherein it was adjudged h in the Exche- Sid. 25, 27. 


quer-Chamber by ſeven Judges againſt three, That the Sons of an Alien This is left 


ir i | doubtful 
might be Heirs to one another if born in England or naturalized ; and 69 xr mag 
yer it is certain that they could not be Heirs ro their Father. Alſo ir Noy, 158, &c. 


leems to | be the better Opinion, That where a Perſon atrainted hath Nen Aft. 


Iſſue by a Woman ſeized of Lands of Inheritance, ſuch Iſſue may inherit « Co. Lice. 8. 
the Mother, tho' he never had any inheritable Blood from the Father. 


Seck. 50. 4thly, It ſeems clear, That notwithſtanding a Perſon at- I ww 


tainted be to many Purpoles looked upon as dead in Law, yer he hath a n i Sid. 193. 


Capacity to ł purchaic Land, which the King ſhall have upon Office found. ay 5 


Alſo if the Father of a Perlon attainted die leiſed of an Eſtate of Inheri- 1 Lev. 39. 
rance during his Life, no | younger Brother can be Heir, but the Land ſhall * 1 Sid. 201. 
rather eſcheat; for the elder Brother, tho' attainted, is ſtill a Bro- * 122 
ther, and no other can be Heir to the Father while he is alive: But it Noy 159, 
ſtems ® agreed at this Day, That if he die before the Father, the younger 1.68, 169. 


Brother ſhall be Heir. Sage ol 


pears from 13 

H. 7%17.cited 

S. P Go 196. 

Abridged Bro. Ter ant by Cuiteſy, 15 and wherein it is holden, That if the Huchand of an Inhiritrix have Iſſue, and 

be attainted of belony and pardoned, he ſhall not be Tenant by Curirſy by Reaſcn of the Iſſus born before the Pardon, bus 

by Reon of Iſſue born after he ſhall ; from whence it nece/[arily follows, that ſuch Iſue muſt be inheritable to the Wife. 

Alſo it is admitted, Co Litt 84 b That the I ue of an Inheritrix by an Alien or a Perſon att ainted may be in Ward, 

which could not be wnl:ſs he could inherit the Mather, Vide Cro. Ja. 539. Litt. Rep. 28. 1 Lev. 59, 60. But the 

contrary was anciently holden. 3 Co 41. Brac. B 3. Ch. 13. SeQ. 19, 20, Co. Litt. 2. b. 1Fleta B. 1. 

Ch. 28. Sect. 9. Co. Litt. 8. . 13. a. Bro. Mordanceſter, 36. S. P. C. 195. B. Brac. B. 5. Ch. 6. Sect 7. 

Fitz. Petition, 20. Mordanceſter, 28. Diſcent, 7. 1 Vent 413, 417. 1 Lev. 60. Deſcent, 17. 29 Aſſ. 
pl. 11. Noy 166, 170. 1 Sid. 195. 26Afl. pl. 2, m See the Bo.ks next above cited, and Bro. Diſcent, 64. Cont. 


Brag, B. 3. Ch. I 4+ Se&. I7. 
AS22335. Se. 
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Sect. 51. 5thiy, It is clear, That the Corruption of Blood from an 

, Attaindef is ſo high that it cannot be abſolutely ſalved bur by Act of 
7 Parliament; for it ſeems agreed, That the King's Pardon cannot re. 
ſtote the Blood fo as to make the Perſon attainted capable either of in- 
5 r. C. 195. heriting others, or of being inherited himſelf by any one born before the 
3 Toft. 233. Pardon. b Vet if ſuch Perſon have a Son born after the Pardon, and 


Daliſ.14-p).3. purchaſe Lands and die, ſuch Son may be his Heir, unleſs he have 


N H-5- an elder Brother alive born before the Pardon; for a Pardon doth as it 

FSee the Boks Were make a Man a new Creature, and give him a new Capacity, in Re- 

d «bove- ſpect whereof his Iſſue born after the Pardon may be his Heirs, as to 

Fired. Lands purchaſed after the Pardon, in the ſame Manner as if he had never 
been attainted. 4 718 e 


0 
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— 
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HAP. L. 


Of avoiding Fudgments in Criminal Caſes. 


F R the better underſtanding the Learning concerning the avoiding 
of Judgments in criminal Caſes, I ſhall endeayour to ſhew, 


x. How ſuch Judgments may be avoided. 
2. The Effect of ſuch Avoidance. | 


And firſt, ſuch Judgments may be avoided either, 


1. Without Writ of Error. 
2. By Writ of Error. 


They may be avoided without Writ of Error two Ways. 


1. For Faults apparent in the Record. 
2. For other Matters de hors the Record. 


Sect. x. And firſt I ſhall endeavour to ſhew where ſuch Judgments 
may be avoided by Plea without any Writ of Error for Faults apparent 
- = TR in the Record; as to which it is obſervable, That notwithſtanding it be 
259. b. the allowed Practice of the Court of Common Pleas to ſuffer a Defendant 
1 And: 36. pl. coming in by © Capias Uilagatum the ſame d Term in which an Exigent 
+ infra, is returnable, to avoid the Outlawry without Writ of Error, by fhew- 


Sc&. gf ing that he purchaſed a © Super ſedeas out of the f ſame Court, and 
Secus if he 

ee Med Dyer 192. pl. 25. Cont. 39 H. 6. 27. b. Abridged Fitz. Reſponder, 52. Bro. b 
Vide 14H. 4. 27. a. b. Fitz. idempnitate nominis, 3. Bro. Uulagary, 28. 30 H. 6, 3. a. 48 H. 6. 37. Pl. L 
Abridged Fitz. Error, 19. 19 H. 6, 2. a. Abridged Fitz Error, 26. But ſome have holden, That an rar oo | 
not be avoided for this or any other Cauſe in another Term. Co. Lite. 259. b. 37H 6, 17. a. b. Abriagea, : b 
Utlagary, 28. Bro. Error, 97. 37 H. 6, 17. a. b. Abridged Fitz. Utlagary, 28. Bro, Error, 97. 8 H. 6. 714 
Con. adjudged 1 And. 36. pl. 93. 19 H. 6.44. 2. b. Abridged, Fitz Utlagary, 20 Bro. Utlagary 21. 33 *%** 
1.b. Abridged Fitz. Uclagary, 27. Bro. 2, 30 H. 6, 3. a. Abridged Fitz. Protection, 11. Bro. des 1 0 oo: 
12 H. 4. 18.a. Abridged Bro. Utlagary, 14. #7 H. 4, 1.2. Abriaged Bro. Utlagary, 5. 8 H. 6,7-* ” FH 
Error, 42. 11 H. 4. 34. 33 H. 6. 1. b. 45. a. Abridged Fitz, Utlagary, 27. 1 And. 36. pl. 93. ae 11 "7 
Abr. 743. pl. 2. the contrary is ſaid to have been holden 39 Eliz. 30 H. 6, 3. 2. Abridged Fitz 5 70 , 6s, 
Secus if the Soperſedeas were from the Chancery, 7 H., 5. b. Abiidged Fitz. Superſedeas, 10. Bro. wo ag 1 
Superſedeas, 8. Vide 18 H. 6, 18. a. b. Abridged Fitz, Error 24. 7 Ed. 4 9. b. Abriaged Fitz. Exigent, 
Bro. Superſ. 31. F. N. B. 236. A. | | de- 
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delivered it to the Sheriff before the quinto exatFus, &c. or by ſhewing * 14 Hg 2. 
any bother Matter apparent on Record which makes the Outlawry er- diridged Bi 
roneous, as the Want of an © Original, or the d Omiſſion of Proceſs, Uclzgary, 15. 
or Want f of Form in a Writ of Proclamation, &c. or a8 Return by a Per- 8 quinrs 
fon appearing not to be Sheriff, or a h Variance between the Original and ue Bro. 
Exigent or other Proceſs, or the Want of ſuch Addition as is i required by Error, 155. 


1 H. 5. Yet it is ſaid in many k Books, to be the conſtant Courſe of the " . 


| wh md 3+ 323, pl. 
Court of King's Bench, never to reverſe an Outlawry on the Crown-fide 26. and it is 
either in the lame or a different Term, for | theſe or other Errors of the nine? pO 
like Nature (as the m Want of a Capias to the Sheriff of the County where- hr in woe de- 


of the Party is named, or a n Fault in the Indictment) without a Writ of liverrd ro the 


Error; yet ſince Sir Edward Coke ſeems to be of another Opinion, and rg 18 


ſince allo it is clearly holden, That one may plead even a Matter of Fact Bio Utlag. 8. 
in the King's Bench in Avoidance of an Outlawry of Felony which can- 2E. 4, 42. a. 


not be pleaded in Avoidance of any other Outlawry, as ſhall be more ful- Error, 1 


ly ſhewn, Se@. 6. 1 ſhall leave this Point to be farther conſidered. How- Vide Fitz. 


ever it is P agreed, That a Conviction of Felony whereon the Party hath of > 
had his Clergy may be diſcharged by Exception to the Indictment, 5. b. itt. 


becauſe no Writ of Error lies of ſuch a Conviction, not being a Judg- 33 H. 6,1. b. 
| | | 45.2 


ment. | AbridgedBitz, 
Sect. 2. As to the ſecond Particular, viz. Where a Judgment may he Dior as: 


avoided without Writ of Error for Matters dehors the Record, it is hol- 11 H. 7, 4. 


den, That he who purchaſes Land of a Perſon who afterwards is* out- Bm 


lawed of Felony, or condemned upon his own f Confeſſion, may falſify 16 E, 4, 9. b. 


the Record not only as to the Time wherein the Felony is ſuppoſed to fle Bro. 


a | Error, 172. 
have been committed, but alſo as to the Point of the Offence. But it is Fitz. Ut at. 


t agreed, That where a Man is found guilty by Verdict, a Purchaſer Vide 19 Ed. 


cannot falſify as to the Point of the Offence, but that he may falſify for 3, . 


is E 


the Time where the Party is found Guilty generally of the Offence in the greea, Tha: an 
Appeal or Indictment; becauſe the Time is not material upon Evidence. */«wrywich-. 


Seck. 3. Allo it ſeems u agreed, That any Judgment whatſoever gi- ede 


ven by Perſons who had no good Commiſſion to proceed againſt the Per- bu wiidable 


ſon condemned, may be falſify d by ſhewing the Special Matter without 107 Fit. Co- 
Writ of Ecror, becauſe it is void; as where a Commiſſion authoriſes to Utisgery, 18. 
proceed on an Indictment taken before 4. B. C. and twelve others, and V,. 7 H. 7,5 b. 
by Colour thereof the Commiſſioners procced on an Indictment taken be- Error. 5 

ſore eight Perſons only. | Keil. 19 b. 


Seck. 4. Alſo it ſeems x agreed, That if the Treaſon or Felony of Bt. Otliga- 


which a Man is attainted, be afterwards pardoned by Parliament, the "=" SEA 
Attainder may be falſify'd by himſelf or his Heir without Plea 1 * 116. b. 
| 33H.6, 1; 


b. 45. a. Abriaged Fitz, Utl. 27. 8 H. 6. 37. pl. 8. Abridged Fitz. E:ror. 19. Bro. Utlagary, 19. 19 H, 6. 2. a. 
Abridged Fitz Error, 26. Long quinto Ed. 4, 116. b. Bro. Utlagary, 45. Dy. 206. pl. 10. 11 H. 4, 34.2. 
t Dy. 41. pl. 7. u Eitz. Uclagaiy, 41. 38H 6.31.2. Abriaged Fitz. Utlagary, 3s. 21 Ed. 3. 56. b. 
Abridged Fitz. Diſcontiuance, 3. 16 Ed. 4,9. b. Bio. Error, 172. Fitz. Diſcontinuance, 17. 20 H. 6, 18. 
Abridged Fitz Diſcontinuance, 22. 2 Rich. 3. 13. b. Bro. Miſnoſmer, 80. Variance, go, i 8 H. 6. 37. a. 
Abriaged Fitz Error, 19. 1 And. 36. pl. 92. 1 Roll Abr, 743. pl. 6, 7. 2 Inſt. 670. Cont, Bro. Urlaga- 
ry, 34. 39 H. 6 1. b. * 1 Roll. Abr. 743. Lett C. 37 H. 6, 17. b. Abridged Fitz Utlagary, 28. 4 E. 4, 
42, . b 43. Abridged Bro, Error, 158, Utlagary, 67. 19 H. 6. 2. a. Abridged Fitz Error, 26. Vide Palmer 
43. Contra, 11 H. 7, 4. b. Abridged Bro, Uclogary, 78. Nor for the Want of an Addition, 19 H 6. 2. 2a. 4. 
bridged Fita. Error, 26. 11 H. 6, 15. b. 54. ® Supra, Ch. 27. Seck. 127. 9 Hl. 6, 15. b. Bro, Utlagary, 20, 
34. 39 Hl. 6, 1. b. n i Bulſt. reg 1 Sid. 144, Co Litt. 259. b. Vide 11 H. 7. 4. b. Bro. Utlaga- 
Ty, 78. 33 H.6, 1. b. Abridged Fitz. Uclagary 27. 8 H. 6, 37. a. b. Abridged Bro. Utlagary, 19, ? Cro. 
Eliz. 489. 490. H. P. C20 3 Inſt. 230. Yer rhe contrary ſeemt holden 49 Ed. 3. 11. 49 Al. pla. 2. 
Bro. Coro. 205 or 6. 207 or 8. Fitz Traverſe, 19. [H. P. C. 2yo. 3 Inft. 231. Bro. Traverſe de Office, 35. 
7Ed41,2. Fitz. Ellopel,g1. * See the Books above. cited. H. P. C 270. 3 lIaſt. 23 1. Plow. Com 392, Je * loft. 
232. H. P. C. 271. 8 Co. 79 b Vide Supra Ch. 37. S. 53. Cro. El. 72. Cro. Eliz. 4. *ris ſaid that s Hrit of Er- 
rer lies on ſuch a Pardon. But this is contrary to 3 Inſt. 23 1. and 6 Co. 14. a. for the avoiding of an Outlawry by 
FLeKing's Pardon. Vide ſup.ch 49 8.15, Firz.Chart.27. Bro. Err. 56. 18Ed.3,38. Bro App 7.92. 9 U. 5. 14, 7 75 
| c . 
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7 29 Ed. Jo 


Letter M. 


1 Co. L 269. b. 


| V. 10H 4.7.2. 
Abridged Fitz. 
Reſpon, 101 

0 Fitz. Ul. 
2, 11, 18, 27. 
33 H. 6. 1. b. 


7 H. 6 25. 8. 
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Seck. 5. But it hath been! adjudged, Thar the King's Letters Patents 


i Roi. A. q8g. reverſing an Attainder are void, unleſs they be afterwards made good by 


Act of Parliament, 855 
See. 6. It ſeems generally agreed, That by the Common Law, in 

Z favorem vitæ, an Outlawry of Treaſon or Felony might be avoided b 
Plea that the Defendant was in * Priſon, or- in the King's Service be- 
{mip the + Sea, &c. at the Time of the Outlawry ** pronounced againſt 
im. But I take it to be generally agreed, That no Outlawry for any 
other Crime, (againſt a Party Þ rightly deſcribed) can be avoided by the 


i 


Br.Utl.18,40- Plea of any Matter © of Fact whatſoever. 


27428. 51 Seik. 7. And it is enacted by 26 H. 8. 13. and 5 & 6 EA. 6. 11 Thi 
Vide Fiz. all Proceſs of Outlawry to be had or made within this Realm, againſt any Offen- 
ZOro., 123. 


T aers in. Treaſon, being reſtant or inhabited out of the Limits of this Realm, or in 


Z laſt. 32. 


Cont. 21 Ed. gain 


4. 73. b. 


any of the Parts beyond the Seas at the Time of the Outlawry pronounced 4. 


ft them, ſhall be as good and eſfectual in Law to all Intents and Purpoles, as 


570. On, 5). if ſuch Offenders had been refident and dwelling within this Realm at the Time of 


= H. 7. 13. 
Bro. Utlags. 


68 Coro. 128. 


That be who 
pleads this 


ſuch Preceſs awarded, and Outlawry pronounced. d Provided, That the Party 
ſo to be outlawed, (hall, within one Yo next after the ſaid Out ant pronounced, 
© jield himſelf to the Chief Fuſtice of England for the I ime being, and fr lu 
traverſe the Indict ment or Appeal whereupon the ſaid Outlawry ſhall be pronounced 


Plea muſt ſhew 45 is aforeſaid, that then he ſhall be received to the ſame Traverſe, and leing 


in Whoſe Cu- 
flody he was, 
and in what 
County, and 
muſt alſo aver 


thereupon found Not guilty by the Verdict of twelve Men, he ſhall be clealy 4 
quitted and diſcharged of the ou Outlamry, GW. ſ ö 


Secr. 8. And it hath been f reſolved, That theſe Statutes extend as 


his Ples ; and Well to Treaſons by ſubſequent Statutes as to thoſe within 25 Ed 3. 


by 5 Ed 3,13. 
on Auernent 


is given a · 


Seck. 9. It ſeems generally agreed, That any Outlawry whatloever 
may be avoided by a Defendant's coming in upon the & Capias Lilagaum, 


gainft the 1. and pleading a h Miſnoſmer either of the Name, or Addition in the Writ, 


i F 
are 


thers, having 


Oc. as by ſhewing that whereas he is called by ſuch a Name of i Bap- 
tiſm, or k Surname, he hath been always known by a different one, and 


no Record te not by that in the Writ, &c. or whereas he is named of ſuch Eſtate, Degree, 


ſtifying ſuch 
Impriſoument. 
t Fitz. Utl. 11. 
2 E. 4. I. 8. b. 
Abriaged Pitz. 
Reſpond, 54. 
9H. 4. 3-2. 
Fitz. Scire 
Facias, 64. 

8 Co. 107 
101. 7 H. 6, 
© Nit by the 
33H.6.1.45.4, 
Caſe. f 3 
Outlawry of 
Bary, 22, 23, 
r I, 
27 H. 8. 11 
74 19H. 
ry, 2. the 
g. 1, fa. 
27 H. . on, 
W. S. 10 
4. 2. b. 21 
Mitnoſ. 52. 
ſaid That ſome 
H. 6.1. 7 


DU 


301. pl. * 
ainſt 
a Fitz. Utl. 
6.38. 22H. 
3 2, 33. 58. 
Vide 22 E. 4. 
named of the 
ard 1hirefere 


or Myſtery, that he bath ſome other ! Addition, and not that ia the Wtit Cc. 


Alſo it is ſaid in many m Books, that he may plead, Thar there is no ſuch Town 
as that whereof he is named. And it ſeems clearly agreed, That he 
may plead that at the Time of the Writ purchaſed, and ever ſince, he hath 
made his Abode at ſome n other Town, and not at that in the Writ, Cc. 


11H.7 5. a. Bro Utl. 79. 4Ed. 4 10. b. Cont. Eitz. Coro. 123. Vide 10 H. 4 7.2. Abridged Fi 2. Reſ. 10l. 
9Co. 207. Co. 31. b. Co. Litt. 74. a. ** Fitz. Utlagary, 2,48. Forfeiture, 19. Reſpond: 54- 
25. 2. bridged Bio. Urlagary, 18. 16 Ed. 4, 6.a, Co. Litt. 259. b. » Vide infra, Set 9. 
Plea of Impriſonment. Pitz Ucl. 27,47. 33 H. 6. 1. b. 45 2. nor by the Plea of being beyond Ses. Fitz Utl. 27. 
456 E 6. 4. Vide. State Trials, V. 3. f.33 5. 3 Mod. 47. 4 Mod. 366. Sir Tho. Armſtrong 5 
Inſt. 32, 216, But ſee Dyer, 287.pl. 48. Ses alſe 2 Jon. 180. Error aſſigned for the Reverſo! of an 
High Treaſon, That the Defendant was beyond Sea at the Time. 6 33, H. 6. 1. b. 38, 45-2 Fiz. Utla- 
26, 27, 29, 32, 35, 37, 44. Nonluir,6. Eftoppel, 47, 54,67. Dyer 192. pl. 25 670. 
22, 23, 24, 25, 26, Miſnoſmer, 52. 1 Ed. 4. 2. b. 21 H.6, 50. b. 5 H. 7, 16.3. 7 Ed. 4 1. 
12 232 H. 6. 23. 2. 19H 6, 80. a. b. 5 HI. 5. J. b. 28 H. 6. 2. b. Vide Fitz. Variance, 
6, 58. 2. 22 Ed. 4, 37. 38. " 33 H. 6. . b. 45. 2. But in the Abridgment of this Caſe, Bro. . 
contrary ſecms io be holden. Fitz Utlagary, 27. Fitz. Utlagary, 44. Bro. Utlagery, 1- 27 H. 


* 14 Ed. 4.6. b. Bro. Utlsgary, 53. 19 Ed. 4, 24, 25. Bro. Scite Faciss, 132+ Miſnoſmer, 1. 


12. 12 H 6,7 b. 80 ene be called in the Writ the Son of J. S. he may plead that he 1s the 18 of 
Ed. a, 12. b. Bro. idempnitate nominis, 9 Fitz, Nonſuir, 6. Eſtoppel, 47,67. ! 
H. 6. 50 b. 28 H. 6. 2. b. Fitz. Uclagary, 32, 35, 37. Bro. Utlagary. 15, 24. , 


5 H. 7.16.8 7 Ed. 4. 1. 5 Hl. 5, J. b. Abridged Rio. Utl. 15. Fitz. Ut) 37. But 5 2 
wer e of Opinion, That the Party ſhow'd be put to his Writ of Error, becauſe he is the ſame Perſon. 25 5 
Bro. Utl. 32, 51. 10 Ed 4. 16. a. Beo. Scire Facias, 132. 9 Ed. 4. 24. 25. © Fitz. Ut. 5 . 
b. 22H. 6.23.2. 33 H.6.51.a, Bro. Ul. 26. the 24. Vide Raſt. Entr. 300, ” 5 
26. But the contrary is helden, 33 H. 6. 1. b. becauſe ſuch Pleas worn'd avoid the ON 2 7 
Perſins. Bro. Utl. 29. there is an Opinion ts the eoxtrary, but it ſeems not warranted by the Year " 
22, % % 209; 29% 33. Eſtoppel, 54. Error, 23. 38 H. 6. 1. 2. b. 28 H. 6 2 5 . 
6, 7. 4.16.3. 23.8. b. 19 H. 6, 80. . b. Dyer, 192. pl. 25. 2 E. 4. 1. b. Bro. U! poor 
21 Ed. 4 79. Keil. 101. ſuch Matter is pleaded without any Traverſe of the Place in the In * 2 
37, 38. 20. H 6. 19. b. It is adjudged 28 H. 6. Abridged Fitz. Url. 25. That it is ve * 0 
Pariſb ef C. that there are 3 Vils in the ſama Pas iſb, viz. D. E. E. and that be w commran 
enght to have been namcd of is, 4 
2 an 
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and thereupon have Leave from the Court to proſecute his Writ of Error. Bc. Nena 
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and it is P (aid, That by ſuch Plea the Ou:lawry ſhall only be avoided as * 39H 61.0. 
to the Perſon who pleads ir (who ſhall 4 not be intended to be the * 34! 
Perſon meant) and ſhall ſtand in Force againſt the Perſon of the Name 15 H. 6. 4. b. 
and Addition in the Record. But it is ſaid, That'a Perſon of the ſame — 6.2-pl.9. 
Name and Addition as are mentioned in a Record of Outlawry, r cannot 21 H.. 43. 
avoid it by averring that there are two Perſons of ſuch Name and Addition, pl. 16. Bur it 


and that the Perſon intended is the Elder, and he himſelf is the Younger, e os 


but ſhall be put to his Writ of idewpnitate nominis, which is ſaid by ſome to AbriagedFirz. 
be the * only Remedy in ſuch Cafe after an Outlawry returned. And Fitz. Scire 
: g . ; 5 | . Facias, 55. 
it ſeems, That notwithſtanding in Civil Cauſes * before an Outlaw- Bre. yg. by; 
ry is returned one of the ſame Name may come into Court, and ſhew 7har - Cap. id 
u that he is not the Perſon intended; whereupon if the Plaintiff confeſs ir, aumtiene 
F 7 m the Judg - 
the Diverſity of the Names ſhall be entred on the Roll, and a new Exigent ment it fem. 


ſhall iſſue with a fuller Deſcriprion of the Perſon intended; Yer this * cannot _ 11 
be done upon an Indictment, without a Writ of idempnitate nominis, be- , * 


5 . . a ante or Avi 
cauſe it would make the Proceſs variant from the Indictment, which can- dovce of the 
not be altered without the Conſent of the Jurors. i N p 


| 3 CCC „ | 
And now | am to ſhew how Judgments in Criminal Caſes may be a- Bro Ul. 25. 
voided by Writs of Error; as to which having ſhewn already, Ch. 29. . 58, 


Sed. 40. That the Reverſal of the Attainder of the Principal iſo facto re- Fitz. Ut. 21. 


verſes that of the Acceſſory, I ſhall in this Place only obſerve the fol - TN 
lowing Particulars. 4 ons ; 1 5 Ples is 

Sect. 10. 1ſt, That it ſeems to be in a great Meaſure * ſettled, That yore Ab 
a Writ of Error to reverſe an Attainder of Treaſon or Felony may be lang in Diſa- 
brought as well by the Executor as by the Heir of the Party, but b no = 5 
other Perſon whatſoever, 1 . 

Sect. 11. 24h, That a Perfon attainted of Treaſon or Felony, before he 21 H. 7, 13. 
can have a Writ of Error to reverſe his Attainder, muſt © aſſign his Errors; pl. on, 


2. 50. 
SeF. 12. 34), That no Writ of Error for the Reverſal of an Attainder 21 H 7. 13. 
of Treaſon or Felony is to be d allowed without an expreſs Watrant from pl. 16. 


| | a 14H. 27 a. b. 
the King, or the Conſent of the Attorney General. Pitz. id emp- 


Sect. 13. 4%, That an Attainder of Felony of a Perſon who had any —_ nomi- 


Lands, ſhall never be teverſtd by Writ of Error * without a Scire facias Vide 570. | 


againſt all the Ter-tenants, and Lords mediate and immediate; bur it Ut.29,55,56. 
is k ſettled, That ſuch Scire Facias is not neceſſary in the Caſe of High, „ 
Treaſon. Alſo it is 8 ſaid, That it is not neceſſary in the Caſe of Felo- 1; 1 
ny when it ſuggeſted on the Roll that the Patty had no Lands, and the Fitz. Utl. 1, 
Attorney General confeſſes it. . 


Sect. 14. 5thly, That it bath been h ſetiled, That the Statute of 33 H. Fitz Url. 6, 


8. 20. which enacts, That if any Perſon ſhall be attainted of High Treaſon bythe 8 "a 
Courſe of the Common Laws or Statutes of this Realm, that in every ſuch Caſe, t 21E 4 15 a. 


every ſuch Attainder by the Common Law ſhall be of as good Strength, Value, Force 13 Hr 12.3. 
and Effect, as if it had been done by Authority of Parliament, is to be in- 3 


tended of lawful Attainders by due Courſe of the Common Law, and 5 


not of erroneous and void Arrainders, which therefore may be avoided bun, idemy. 


: i. 3,6, 7: 
in the ſame Manner as before. Conr. F. N. B. 


| ; ; 268. Lett. B. 
F. N. B. 268. Letter A. Bro. idempnitate nominis, 3, 4, 11. 14 H. 4, 27. Fitz idempnitate nominis, 5. 


21 Ed. 3, 36. b. Cont. Fitz. idempn. nomiuis 4. Bro. idempn. nominis 6. Long quinto Ed 4,5 1. * Firz.idewp. 
nominis 3. F. N. B. 268. Lett. B. Beo. idempn.cominis 2; 11. 9 UI. 4. 3. Cro. EI. 225. 273,558. 5 Co. 111.2. 
Owen, 147, 148. 1 Leon, 325, 326. Salk. 295. Shower 13. Vide Salk. 60, 61. 1 H. 7. 13. b. 
Bro. Error, 135. 4 x Sid. 69. 1 Bulſt. 71 3 Mod. 42. 1 Ro Re. 175. Dyer 34 pl. 20. 1 Keb. 141. 
pl. 11. 1 Syd. 316. 22 E. 4. 37. b. 3 Keb. 29. 4 E 410 pl. 14. Fitz Error, 52. 7 H. 7 f. b. 4 Ed. 4, 10, 
pl. 14. f The Queen and Strafford, Mich 12. Annæ pon Examination of all th: P, ec dint;, 8 a Salk 495. Vide 3 Keb 
29. i; laſt. 214, 215, 


4 
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\#hichircal: Seck. 15. Gthly, That it is alſo clear, That the Statute of © 28 EZ. , 
led che hk which enacts, That no Record of Attainder that then was of High J. reaſon 
Starure: by # where the Party is or hath been executed, ſhall be reverſed, avoided or impeach, 


nw. by any Plea or Writ of Error, extends not Þ to Attainders ſince that Time. 


b Inh. 213. Seck. 16. 7thly, © That it hath been holden, That a Writ of Error lies 


1 Sid. 208. in the King's Bench of an Attainder before the Lord High Steward. 


And now I am in the ſecond Place to ſhew the Effect of the Avoidance 


of a] udgment, as to which I ſhall take Notice only of the following Par. 
ticulars. | 


o 


1 Bro. Coro. Seck. 17. 1/, That it is 4 a reed, That after an Outlawry of Treaſon 
27, 141% or Felony is reverſed, the Party ſhall be put ro © plead to the Indiftment, 
144 154,” for that ſtill remains good. : 
18.7.5pt;. Sed. 18. zndly, That it is ſaid f by Sir Edward Coke, If the Judgment be 
18 Ed. 4 9. erroneous, both that and the Execution thereupon, and all former Pro- 
5404 4 ceedings ſhall be f reverſed by Writ of Exror; but if the Execution be er- 
Cro- Ja. 464 roneous that only ſhall be reverſed. 


This Error, Selk. 19. 34ly, That it hath been 8 adjudged, That if the King grant 


8 Ca. 365. Over the Lands of a Perſon outlawed for Treaſon or Felony, and afccr- 


* on terwards the Outlawry be reverſed, the Party may enter on the Patente, 
85 the fame in 


CivilCauſzs. and needs neither to ſue a Petition to the King, nor a Scire facias againſt the 
Fitz. Error, Patentee. : | | R 
1. n 


37 H. 6. 17. 


ro.Utlagary 28. 20 H 6.3.2 Abridged Fitz. Protection. 11. Bro. Utlagary, 74. Cont. 21 Ul. 6. 50. pl.). 
AbridgedFitz. Nonſuit, 6. Bro. Uclagary, 24. Vide Bro. Utlagary, 35. * 3 Inſt.2. 10. 21 And. 166. 


tt. 


6 


CHAP. LI. 
Of Execution and Reprieve. 


condemned is to be executed or reprieved ; as to which, having 

wn already, Ch. 30. Sec. 8. That a Perſon attainted, ſtanding Mute to 

a Demand why Execution ſhall not go againſt him, ſhall not be award- 

ed to his Penance, but to the ordinary Execution proper for the Crime, [ 
ſhall farther obſerve only the following Particulars, 


A. 7 now nothing temains but to ſhew in what Manner a Perſon 
e 


Seck. 1. Firſt, That the Court of King's Bench hath not only Power 
; to award Execution againſt Perſons attainted there, bur allo again 
» r Sid. 72. Perſons attainted in h Parliament, or any other i Court, the Record 0 


1225 61. their Attainder or a Tranſcript thereof being firſt k removed into the Court 
I Keb. 244. 


Supra, Ch. Of King's Bench, and themſelves brought thither by Habeas Corpus. 
1 oxen | 
Cro. Ca. 176. 


eee dane e e x Lav, 67; x tab 15  Cto, Ca. 176. Co. 


Ja. 495. 1 Sid. 72, 73. 


5 Seck. 


| 
1 


Chap. 5 1. Of Execution and Reprieve. 463 

Sed. 2. 2 ly, That Execution ought * not to be awarded into a different * Cro. Ca. 
County ſrom that wherein the Party was tried and convicted, except 3 6 ö 

5 . Song ng, 124, 

only where a Record of Attainder is removed into the Court of King's 125. 
Bench, which ® may award the Execurion in the ſame County wherein it m— 
ſits. | Kee a -C „ Ja. . . 

Seck. 3. 34y, That where a Perſon, attainted hath been at Large after © Vide Poph, 
his Attainder, and afrerwards is brought into Court and demanded why Ge ©, WY 
Execution ſhould not be awarded againſt him, © if he deny that he is tho Cro. Ja. 495. 
(ame — it ſhall be * immediately tried by a Jury returned for that wo uſt. 
Purpole. | b | a 1 Sid 72. 
Seck. 4. 4%, That the Court f may command Execution to be done » Lev. th. 


without any Writ. 5 wo 7 hike the” 
Seck. 5. 5thly, That it is 8 holden by Coke and Hale, That no Execu - bv: prrempto- 


tion can be warranted unleſs it be purſuant to the Judgment, and there- 7 Lora 
fore that it cannot be altered by the King, as from hanging to behead- ,“ 
ing. Vet ſince there is a great Number of Precedents, where ? Men con- Supcs' Ch 43. 
demned to be hanged for Felony, and Women condemned to be burnt 3 * a 

P for Treaſon, have been beheaded by Force of a ſpecial Warrant from the Law, 478. 
King to that Purpoſe; and ſince 4 Brain and * Staundforde and the! Trar- 3 Mod: 42. 
Book of 35 H. 6. (peaking of this Matter, are not ſo exprels as Coke and es ru 
Hale, but ſay only in general, That the Sheriff cannot lawfully behead a commended by 
Man who is only condemned to be hanged, by which they may perhaps hl _ 
intend no more than that he cannot lawfully do it of his awn Authori- Raleigh's 
ty; I ſhall leave this Matter to be farther conſidered. However ir is a- coſe. 
greed, That where beheading is Part of the Judgment, as in Caſe of High e. Jo. 496. 


Treaſon, the King may t pardon all the reſt, and conſequently in ſuch gage“ 

Caſe the Judgment will be well executed by beheading only. * 
Sec. 6. 6thly, That it ſeems u agreed at this Day, That an Execution J. fol. v0, 

cannot be lawfully executed by any but the proper Officer. 705. being 


Sect. 7. 7thly, That it is * clear, That if a Man condemned to be _ - of the | 
hanged, come to Life aiter he be hanged, he ought to be hanged again b 


» Lieutenant of 
for the Judgment was not executed till he was dead. the Tower, and 


Seck. 8. 8thly, That it ſeems agreed, That every Court which has 3 = 
Power to award an Exccution, has allo of Common Right a diſcretionary 5 
Power of granting a Reprieve; as * where a Perlon pleads a Pardon de- 12 Co. 130. 


fective in Foint of Form, bur ſufficiently ſhewing the King's Intention of prac ec, dra 


| 3 ; and according - 
Mercy; or where it is** doubtful whether the Otfgnce be not included in h L Da- 
a general Statute- Pardon; or Y whether as it is laid in the Indictment, it stes, £44 


amounts to ſo high a Crime as that with which the Priſoner was charged a Were 


8 4 n * and Sanchar, 
And it icems * agreed at this Day, that Judges continue to have this # Scotch 
Power after cheir Commillion is determined. | Lord, were 
| hanged for 
Murder. 


| N 3 Inſt. 211, 
212. 9 Ca. 121. b © Lord Hungerford in 32 H 8. 3 Inſt. 211. Dale ef Somerſet in 5 Ed. 6. 3 loft. 


211. Lord Audley in 6 Car. 1. State Trials, Vol. 1. fol. 271. » Queen Catherine How erd, Lady Jane Grey, 
Counteſs bun. Lady Alice Lifle. 4 Bracton 104 b. Vide 3 Iaſt. 21). „S. P. C. 13. a. 35 H. 6.38. 
H. b. C. 233. 3 Iſt. 31,52, 212. 12 Co. 130. Supra, ch. 37. Sect. 12. 3 Inſt. 31. if is ſaid, That ſuch 4 
Parden muſt be under the Great Seal; but it ſeems admitted that it may be by Writ. State Trials, Vol. 2. f. 704, 


705. * Se2B. 1. Ch. 28 Sect. 8, 9 * 6 Ed. 4.4. Fitz Coro. 335. Finch of Law, 389, 467. Vide 
Supra, Ch. 48. Sc. 7. 26 Ail. pl. 46. Abridged Fitz. Office de Couit, 34. Dyer 235. * 19, Y Dyer 
296. pl. 21. Dyer 205. pl. 5. Supra Ch. 6. Sect 7. | | 


a Seck. 


Seck. 9. thy, That it is clear, That if a Woman quick with Child 
H. p. c. be condemned either for * Treaſon or b Felony, ſhe may alledge her be- 


272. ing with Child in order to ger the Execution reſpited, and thereupon the 


18. 2% Sheriff © or Marſhal ſhall be commanded to take her into a private Room, 


before Juſtices and to impanel a Jury of 8 Matrons to try and examine whether ſhe he 
Peace, Keil. quick with Child or not; and if they find her quick with Child, the 


31. K. 


8. p. C. Execution ſhall be reſpited h till her Delivery. But it is agreed, That a 
198. Lett. C. Woman ! cannot demand ſuch Reſpite of Execution by Reaſon of her he. 


24 = ing quick with Child more than once; and that ſhe can neither ſave herſelf 


Coro. 186. by this Means from k pleading upon her Arraignment, nor from having 


ye Judgment pronounced againſt her upon her Conviction. Alfo it is (aig 
3 Init. 17. 


Finch ola both by m Staundforde and Coke, That a Woman can have no Advantage 
7 from being found with Child, unleſs ſhe be alſo found quick with Child. 
Letter Fog . ES | 

h State Trials 


Vol. 4. fol. 612. S. P. C. 198. Letter C. 3 Inſt. 17. State Trials, Vol. 4. f. 612. Fitz. Coro. 253, 410. 
23 Aſſ. pl. 2. Abridged Bro. Coro. 97. Fitz. Coro. 188. 25 Ed. 3. 42. b. Abridged Fitz. Coro. 130. 12 
Aſſ. pl. 11. Abridged Fitz Coro. 168. Bro. Coro. 72. Bro. Pain, 11. i Finch of Law, 478. S. P. C. 198, 
Letter C. Fitz. Coro. 168, 253, 3 Inſt. 17. H. P. C. 272, 23 Aſſ. pl. 2. Abridged Bro. 


* 97. Fitz. Coro. 188. 25 Ed. 3. 42 b. Abridged Fitz. Coro. 130. 12 Afl. 11. Bro, Coro, ). 


2 Pain, 11, 4 Finch of Law, 478. 3 Iaſt. 17. 22 Aſſ. pl. 77. Abridged Fitz. Coro. 180. Bro, 
Coro. 88. 1 State Trials, Vol. 4. fol. 611. S. P. C. 198. Lett. C. 3 Inſt. 17. m3 laſt. 17. S. P. C. 
198. Lett. C. and in 22 Aſſ. pl. 71. Abridged Fitz. Coro. 180. Bro. Coro, 88. it is exproſily ſaid, That the 


Inquiry was whether the Waman were enſeiut with 4 Live Child or not. See alſe H. P. C. 272. aud Finch of Law, 


478. 7:tFitz. Coro. 130, 168, 188, 240, 410 22 Aſſ. pl. 2. 25 Ed. 3. 42. b. 12 Al. pl. 11. Bro. Coro. 2. 
Bro. pain, 11. i: ſaid only, That the Woman was Found enſeint or pregnant. 
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4 1 Alphabetical 4 a ; 
07” THE... 9 8 
Paincipal Matters 


Contained in this 


Abatement. Where an A peal, (ch. 23. ſet. Miſnoſmer or 
102.) or Indicment, er 4. ſect. ks A- 


Anbot her Suit Here it is a good Plca in 70, 71.) may be abated for a dition, where 
pending. Abatement ofan Ap- Miſnoſmer of the Name of Bap- good Pleas. 
. 5 (ch. 23. ſect 124.) tiſm, or Surname, or wrongful 


JF! ²˙ m — 1 OS. - * Tp 


nformation, (ch. 26. Addition, or for an Omiſſion of the Name of 
| fect. 63.) or Indictment, (ch. 34. ſect. 1.) that Baptiſm or Surname, (ch. 23. ſect. 100.) of the 
another Proſecution 1s depending. | Appellant, or Appellee, or Indictee. 
- Where it is a good Plea in Abate- 
The Effect of Whether the Defendant ſhall be ment that the Party is named of No ſuch 


the Abate= diſmiſſed upon the Abatement ſuch a Town, where there is no Town, &c. 
ment of 4 of a Suit, or proceeded againit fuch, (ch. 23. ſect. 102.) or 
Suit. de novo, ch. 74 ſect. 2. where a Fact is laid in a Town where there 
Miſnoſmer, Whether a Miſnoſmer may be is no ſuch, or in a Pariſh, &c. which con- 
whom leaded in Abatement by a De- tains more than one Vill, ch. 23. ſect. 92. 
plead able. endant appearing gratis, and Whether after Imparlance, ch. 23. Imparlance. x 
by Attorney, ch. 34. lect. 2. ſeR. 102. a 
Want of 15 Where an Appeal may be abated What may be replied to a Plea of Knownbyboch 
Dag. for want of fifteen Days between Miſnoſmer, or of a wrongful Names, 8c. 
the Teffe and Return of the Addition of Place, &c. ch. 23. 
Writ, ch. 23. ſect. 101. ſect. 102. 2k 


2 Cccccc Where 


I 


Addition. 


Where an Appeal, c. may be a- 
bated fot Want of an Addition. 
See Addition. 


Nane of Dig · Where for the Want of a Name of 
nity, Dignity, or for gaining a new © 


done, ch. 23 ſect. 103. 


No fuch Per- Where for making one a Defendant 
ſon as one of where there is no ſuch Perſon, 
” Defen- ch. 23. ſe& 125. © 
nts. 
Suit abate- Where an Appeal or Indictment is 
able as to all abatable as to all the Defen- 
the Defen- 


4 


dants, ch. 23, ſect. 125. ch. 25. ſe 
* 


1 D 455 
2 1 . d fa erg es 
Several Pleas Whete a Defendant may plead ſe- uh 


1 


in Abatement veral Pleas in Abatement to- 
Pleaded toge- gether, ch. 23. ſect. 126. 
Matters in Where a Defendant ought to plead 
Bar to le together with his Pleas in Abate- 
pleaded at the ment his Matters in Bar, and 
Same Time. the General Iſſue, ch. 23. {cR. 
Pleain A. Pleas in Abal cent feed againſt 
batement, a Defendant in capital Caſes ure 
where pe- not peremptory, as they are in 
r 


emmprory. other Caſes, ch. 23. ſect. 26. 
2 how Whatever is pleadable in Abate- 
_ abateable ment of an Appeal when: pro- 


when proſecu- ſecuted by the Party, may as 


ted by King. 
| P ſecuted by the King, ch. 25. ſeR. 


Demurrer in Where one may demur in Abate- 

Abatement. ment, ch. 31. ſect. 5, 6, 7 

Where the Defendant may be committed after 
the _ whereon he appeared is abated, ch. 
23. E * 

Whether * Abatement of one Appeal be a Bar 
to another, ch. 23. ſect. 131. 


The Court ex Officio [hall abate a Writ for want 


of proper Words of Art, ch. 23. ſect. 96. 
For not purſuing the Declaration, ch. 23. ſect. 


For 2 H KE in the Senſe, 98 2 


99 
For falſe Latin, or the uſe of a Ward which is 
uot Latin, ch. 23. {eG 9p FED 
For Want of legal Form, ch.23.ſc&.. 10. 
An of — by a Woman, ch. 
Abettort. 


Where Principals. See Acceſſary under Lett. B. 


833 1 Damages in Appeal. dee peat, 
Allowable for no Crime but Felony, ch. 9. kd. 
11 in Law, ch. g. ſet. 44. and ch. 
m. nn of . ch. 9. ſect. 


. 
It was anciently a Bar to the Benefit of th: Cler- 
gy, ch. 33. ſect. 3. 


dants, ant vrhere as to ane only, c. 36. ed 6. 


* 


well be pleaded when it is pro- 


Acceſſary and Principal. 
Cy — 


—— — — "I 
— ” 


Where one may be both Acceſlary and Principal, 
ch. 29. ſect. 1. | f 
* one may be Acceſſary to an Acceſſary, 


abi 4% 
IA Perfon attainted of one Felony may be pro- 


ſecuted for another in order to bring the ac. 
ceſſaries to ſuch other Felony to their Trial, 


is 
Attainder of the Principal 
hat of che Acceſſary, ch. A 


Where Revelfarien are bailable, ch. 15. ſed. 53. 

No Acceſſaries in High Treaſon or In what O. 
Treſpaſs, but all who are Ac- fences ther: 
ceſfary before are Principals, ch. Y be Ae. 

209. ſect. 2. = ceſſaries, 

A Receiver of a Traitor a Principal, ch. 29. ſect 


3 
He w agtees to any Treſpaſs, not being cn the 
*1 125 df Man, isa Principal, ch. 29. ſect.4 


orfe becomes a Treſpaſſer by receiving a 
Treſpaſſer. ch. 29. ſect. 4, 5. 

There may be Acceſſaries before and after in be- 
tit Treaſon and Felony, ch. 29. ſect. 5. 

In Mayhem the Acceſſaries before may be pro- 
Kong — either as Principals or Acceſſi- 
ries, ibid. | 

By what Statutes Acceſlaries are excluded from 
their Clergy, ch. 33. ſect. 33, 37, 45, 46. and 
infra, Lett. F. | * 

Whether a Statute by excluding Principal from 
their Clergy, ſhall be conſtrued to exclude 


Acceſſaries, Ge conver ſo, ch. 33. ſect. 26, 46. 
2 bs ö B. 


At this Day all who are preſent Where Abet- 
and abet a Felony, are Princi- tor: ſhall be 
pals in the higheſt Degree, (ch. efteemedPrin- 
29. ſect. 7.) and may be charged cipals. 
either as having done the Fact 


5 rally, or according to the | 
| He 1. in which they did it, ch. 23 


4 


Whether thole who are preſent and abet 2 ky 
bery in a Houſe without ein it, are oulte 
of their Clergy by 39 El. ch. 33. ſect. 
All thoſe of the fame 8 are Principals,ho - 
aGually together at the Time, ch. 29. feel. 5. 
Bur if the A naps were Laer, or pat 
6 fs, the Felony happening. 
Mer is the Felony only of him that 
does the AR, ch. 29. feet. 9. 


_ Alſo thoſe who are preſent and merely paſſie, 


are no way criminal, ch. 29. ſect. 10. 


Where one who procures a Felo- here Fer- 
ny is abſent at the Time when /n, regu 
it is committed, and no other ſhall 1 Prin 

can be adjudged a Principal, he ſreeme 

ſhall be eſteemed ſuch himſelf, cipals- 


ch. 29. ſect. 11. ge- 


ect. 98 10 103. 


e „ „ << << $0 SSSMETy -: 


* 


L N D EAX 


Several Inſtances of this Nature, ch. 29. ſect. 11. 

Acceſſaries before or after to the forcible taking 
iy of a Woman, wee 5 ch. 295 
ect. 12. h | 


D. | 
Where an Offence i is made Trea- 


Where. one 

ſhall be Prin fon or Felony by Statute, thoſe 
cipal in anOj-. vo actually commit it, or ate 
fence againſt | Acceſfatics before, (hall be e 
a Statute. ſteemed Principals and Acceſſa- 


ties by the'ſalnie Rules, as thoſe 
who e 2 11 of Treaſon or Felony at Com: 
mon Law, ch. 29. RR. 1 
So allo as 55 Law ſeems now to be ſettled, ſhall 
thoſe who are * Acceflaty ef, ch. 29. er! 14 


E. | a TER 


2.513 Fiona 
can never amount 


The Offence of the * 
* of the FT, 


to why than 
motel a5 n F. nap 
Aveſſwks Accelfuie before, whore exclided 


before, where from theix Clergy. See Clergy, B. 
ouſted "of er- C. al 


Whether in Petit Treiſon, ch. 25 c. 55 
Whether in Murder, ch. 33. ſect. 56. 
Whether in cutting a Purſe, ch. 33. ect. 60. 
Whether in Larceny to Value of 40 5. in a 


Delling Houſe or Shop, &c. ch. 33. ſect. 64 
0 69. 


Whether in ſtealing Naval Stores, ch. . ſee. 


Whither in Sacrilege, ch. 33. ſect. 75. | 
Whether in Robbery on the fir, 4 33. 


ſect. 84. 
* Robbery in a Dwelling-Houſe 


Where 

where ſome one is put in Fear, ch. Hy 285 86. 
Wherher in Houſe- breaking, ch. 33. fe N 
Yoon in Robbery in a Booth or Tan, ch. 
33-4 


Whether 2 Robbery in 2 Dwelling-Houſe 
where no one is put in Fear, ch. 33. ſect. 89 10 10 o 


Whether in Robbery in general, ch. 34. f 
Whether i in Burglary 5 e ſect. 35 
Whether in Arſon, 4 33. ſect. 108. 


Thoſe who encourage another to commit a Felo- 
my, but are ſo fir diſtant when he commits it 
that he could not hope for immediate Help 
from them, ate Acceflaries before the Fact. ch. 


ſect. 16. 
In whit la an Indictment, &c. againſt 
Alan ob chem, there is no need to ſet 
charged. forth the Special Manner bay the 

Abetment, ch. 29. ſect. 1 
Wbere a Felony is the direct and . Effect 
of the Execution of a Command to do another 
Felony, the Commander is an Acceflary befote, 
ch. 29. ſect. 18. 


So in ſome Caſes is he who commands only the 
committing of a Treſpaſs in the Execution 
Whereof a Felony happens, ch. 29. ſc, 18, 
19. 


Whe 


Where the Felony edtiiuriictelt u- Viale. fl 
grees in Subſtance with that | 
intended, and varies only in Circumſanct, the 
Abettor i is as much an Acckſſary as if there ad 

been ne manner of Varidnce; ch. 29. lecti 0. 


Several Inſtantes explaining. this Rude, b. g. 
ſect. 20, 21, 22. f 


The bare Concealment of a Felony: 
intended makes not the Conceaſ- 
er Acceſſary before, ch. 29. ſect. 

An 


e 


£9 D962 4 
Excuſable 


Homicide. 


Manſlaugh- 


ter, 


23. 

There can be 9 to Homi- 
cide per infortunium, or ſe defen- 
dendo, ch. 29. ſect. 2þ. 5 

Nor can there be any Acceſſuries 
before to Manſlaughter, but 
— 9 may be Accellarics After, 


Actceſturies to Pica 


nor within 
28 A8. 2 29. 1 


23. 
G. 1 9361-93 


Generally any Aſfiflance | given 2 
Felen do hinder his beiug appte- 
bhended or tried, makes à Man 
Acteſſiry y after, eh. 20. ſedt. as. 

What Protection, Redtipt or Harbourihg & '} fe- 
- Joh, (hull 1 45 to ſuth Aſſiſtance, ch 29. 
ſect. 26, 27, 28, 2 

Whether the Reckipr of 'iolen  Reeziyt of. 

oods makes a Man an Acceſ- fol n Gods. 
after; ch. 29. ſet; 30- | 

t the Receiver be puniſhable for > Miſ- 

demennor without a Conviction of the Princi- 

whether 29. ſe&. 44. 
the — of a Felon Of 4 Perſon 
R o is pardoned 2 one an Nui. 
Acceſlary, ch. 29. ſect. 31. 

The Perſon received muſt be Knowledg e of 
known by the Receiver to have the 2 
been a Felon, ch. 29. ſect. 


CT ths HER 
Pirdty, 
ac. 
"= 
4 , iT] * 
4 dh l 


133 


Who are Ac- 
ce 2 wad 
ter. 


Whether his having been United 3 in the ſame 


County de ſufficient, ch. 29. ſe. 33. 

No other Relation but that of a a 
Wife to her Husband juſtifies Wife. 
Fodor ant of a Felon, ch, 29. | 


34 
The Felony muſt be compleat at the Time of the 


Receipt, ch. 29. ſect. 35. 


H. 


In vrhat Manner the Principal and Arbe i are 
to be arraigned. See Title Arraignment, Lett. B. 
Whether the Acceſſary can be tried before the 
Principal have appeared, ch. 29. leck. 46, 47. 
Whether the Principal and Acceſſary may 
both tried by the ſame Inqueſt, ch. 29. ſect. 47. 
In what Manner the Acceflary is to be tried 
where his Offence ariſes in a different County 
from that of the Principal, ch. 29. ſect. 48. 
The Statute bf 2 & 3 Ed. 6. concerning this 
Matter, ch. 29. ſect. 49, 50. 
Indictment againſt an Acceſlary y, how laid in 
purſuance of this Statute, ch. 29. ſect. 51. 
King's Bench and Lord High Steward within thi 
Natute, eh. 29. ſect. 52. 


In 


FN DIE X. 


la what Manner the Juſtices are to write ſor a Of what Place a Wife is to be named, ch. 23. 


Certificate in purſuance of this Statute, ch. 29. 


C8. 33, e 
Where [4 . as A ſhall recover 
Damages on the Acquittal of the Principal, 
ch. 23. ſect. 140. See the Title of Avtrefoits Ac- 


quit, Lett. B. and that of Appeal, Lett. C. 
Actord with Satisfaftion. 


A good Bar of an Appeal of Mayhem, ch. 23. ſet. Wh 


24. 
Qu See Pen. 

Aegultt al. 

Where a Plea to an Information, ch. 26. ſect. 64. 
What is. ſuch an Acquittal as intitles the Ap- 


pellee to his Damages, ch. 23. ſect. 140, 141, 
142, 143. See the Title of Autrefoits acquit. 


Addition. 


Common Law required no Addition, but only 
of the Name of Dignity, ch. 23, ſect. 103. 

1 H. 5. requires Additions generally where Pro- 
ceſs of Outlawry lies, ch. 23. ſect. 104. 

And extends as well to Indictments as Appeals, 
ch. 25. ſect. 72. .. 

Such Additions may be in Engliſh, ch. 23. ſect. 


105. 2 1 when : 
Muſt be put tothe firſt Name, not to that which 


comes under the alias dictus, ch. 25. ſect. 72. 
Perſons of the fame Name and Addition, how 


diſtinguiſhed, ch. 23. ſect. ms 8 

The preſent Eſtate or Degree of the Party muſt 
be ſet forth, ch. 23. ſect. 106, 117. . 

It muſt be clearly applied to bim, ch. 23. ſect. 
10 %% | | F< 

_ triſh Biſhoprick a good Addition, but no Hriſh 
Temporal Dignity, ch. 23. ſect. 108; _ 

Serjeant at Law, (ch. 23. ſect. 109.) Gentleman, 
= ; Yeoman, Cc. good Additions, ch. 23. 
ect. 110. | 


Whether Doctor be a good Addition, ch. 23. ſect. 


109, 1 fi. 

What other Additions of the Eſtate or Degree are 
good, ch. 23. ſect. 110, 111. | | 

What are g 
ſect. 112 10 117. 

It is a good Addition of a Town, &c. to name 
the Defendant late of it, ch. 23. ſect. 117. 

De Londino, or de Norwico, good Additions of 
1 Kind, not ſo Londini, Sc. ch. 23. ſect. 
118. 

Where one is named of a Town nat a County, 


the County mult be ſhewn, ibid. 
Where a Defendant is named of a Pariſh which 


contains more Towns than one, he may plead 


it in Abatement, ibid. 10 

Alio if he be nam'd of a Town which has an 
Addition, and ſuch Addition be omitted, 
he may plead it in Abatement, ch. 23. feQ. 
119. | | 

Of what Place he is to be nam'd who lives in a 
Hamlet of a Town, ch, 23. ſect. 120. 

He who lives in a Place known out of a Town, 
may be nam d of it, ch. 23. {eR. 121. 


Additions of the Myſtery, 6h; 23.” 


ſet. 122. 
A defective Addition is ſalved by an Appearance 


and pleading, ch. 23. ſect. 123. See Certiagri 
Lett. I. a 


Adjournment. 


The Power of Juſtices to allow Clergy after an 
_ Adjournment, ch. 33. ſect. 111. 
ere a Commiſſion 1s det ermined for want of 
it, and where not, ch. 5. ſect. 6. 
Juices appointed pro hac vice may adjourn, ch. 5 
ect. 1 


A ares ought to be in the preſent Tenſe, 
ch. 2 ſe. 14. + 
And ſhall not be intended where they are not 


' entred, ch. 5. ſect. 14. 
Void unleſs made by a Majority of Commiſ- 
ſioners, ch. 5. ſect. 6. c | | | 
| Adtunc & ibidem, ch. 23. ſect. 88, 89. 
Advice. | 
Where it makes a Man an Acceſſary to Felony, 
ch. 29. ſect. 16 70 23. 
OM Affeerment. 


How an Amercement ſhall be affeered, ch. 10. 
ſect. 19. | 


r 5 
Whos puniſhable in the Torn, and how, ch. 10. 
ect. 16. 
Who may arreſt an Affrayer, ch. 13. ſect. 8. 
Whether Doors may be broken open for ſuch Ar- 
reſt, ch. 14. ſect. 6. | 
1 Aid. | 
Not neceflary to be ſet forth ſpecially, ch. 29. 
ſect. 17. | | | 


Fatal to apply the Addition to what comes un- 
der it, ch. 25, fect. 72. 
. Alien. 


May have the Benefit of the Clergy, ch. 33: ſect. 


Mz 7 be challenged if returned on a Jury, ch. 43. 
ect. 10. 


How a Jury ſball be returned where one of the 


Parties is an Alien. See Title Challenge, Lett. 
D. and Scot. 


Amendment. 


Where a Writ or Count of Appeal is amendable, 


ch. 23. ſect. 127. 


| Anercement. | 
Where an Infant may be amerced, ch. 23. ſect. 


154+ _ | 

Where a Townſhip is to be amerced for ſuffering 
an Offender to eſcape, ch. 12. ſect. 2, 3. 

Where for ſuffering a Body to lie to Putrefa- 

| 2 berore the Coroner has viewed it, ch. 9. 

ect. 23. | 

Sherifts-Torn, or Court-Leets may amerce for 
Contempts, ch. 10. ſect. 17. 

Or upon Preſentments without Trial, ibid. 

9 of Jurors for not appearing, ch. 22. 

ect. 14. 

In what 1 an Amercement is to be award- 
ed, and whether it ought to expreſs a certain 
Sum, ch. 10. ſect. 18. | 

It muſt be affeered by Affeerors where it is award- 

ed for an Offence indicted, but ſhall be fix d 

by the Court when awarded tor a Contempt, 

ch. 10. ſect. 19. ch. 22. ſect. 27. | 

Clergymen not amerciable according to their Spi- 
ritual Benefices, ch. 22. ſect. 265 

Both Fines and Amercements in the Sheriff's 
Torn, Cc. are recoverable by Action of Debt 

or Diſtreſs, ch. 10. ſect. 20, 25. | 

How the Plaintiff is to proceed in ſuch Action or 
Diſtreſs, ch. 10. ſect. 21 to 322. 

See Sheriff 's Torn, Diſtreſs, and Debt. 


Annum, Diem, V. aftum, ch. 49. ſcet. 8. 
Apothecary. 
Whether privileged ſrom being Conſtable, ch. 
10. lect. 45. | 
Appeal. 
15 


How defined, ch. 23. ſect. 1. 
Writ of Ap- l 
peal. iſſuing, and where returnable, 
en | 

Bill is King's Bull of Appeal lies in King's Bench 
Bench. againſt any one in Cofadia Ma- 
reſchalli, ch. 23. ſect. 3. 


Filed. ww there is no need to file it, 
| ibid, Fi 
Conſequence Where Defendant appearing on a 
of abating a Writ of Appeal void or void- 
Writ of Ap- able may be committed, and 
peal, declared againſt in Cuſtodia Ma- 
reſchalli, ibid. 15 

Eyre. A Bill of Appeal lies alſo before 

| Juſtices of Eyre, (ch. 23. fect. 5.) 
Tuſtices ſpe- and before Juſtices ſpecially aſ- 
cially aſſign= ſigned, (ch. 23. ſect. 6,) and be- 
ed. fore Juſtices of Gaol-Delivery 
Juſtices of againſt any one in the Gao), or 


Gaol- Delide- bailed by them, not let to Main- 

7). Priſe, (ch. 23. ſect. 7.) or before 

Fuſtices of Aſſiſe, (ch. 23. ſect. 

S.) or Sheriff and Coroner, (ch. 

23. ſect. 10. See Coroner, D.) 

bur not before Juſtices of Peace, 
ch. 23. ſect. 9. 


The Proceedings are 


Writ of Appeal, from what Court 


B. 


No Appeal before the Conſtable Appeals be- 
and Marſhal, of Things deter- 6. Mar- 
41. 


minable by the Common Law, 

ch. 23. ſect. 11, 12, 13. See Let- 

ter F. 5 | 
Whether it lies for Death beyond Sea, or hap- 
pening here of a Wound beyond Sea, ch. 23. 

ſect. 12, 13. e | 

by the Civil Law, and cauſe 

no Corruption of Blood, ch. 4. ſect. 10. ch. 23. 
ect. 12, | : 
Cannot be before the Marſhal only, ch. 4. fect. 8. 

ch. 23. ſect. 12. | | 


No Appeal in Parliament, ch. 23. 


In Parlia- 
ſect. 14. 


C. 


Appeals de Pace, de Plagis, and de 

Impriſonamento, now out of Ule, 
ch. 23. ſect. 15. . 

An Appeal of Mayhem lies not 
where the Hurt was not done 
with an evil Intention, yet 
ſuch evil Intention needs not to 
be againſt the Perſon hurt, ch. 
23. lect. 16. | 

Every ſuch Appeal muſt have both 
the Words Mayhemiavit and fe- 
lonice, ch. 23. ſect. 17, 18. : 

It may procced againſt the Acceſſaries before, 
either as Principals or Acceſſaries, ch. 23. 
ſect. 19. ch. 29. ſect. 5. 


A Count of Battery abates the Writ, ch. 23. ſect. 
= 


Appeals not 
Capital. 


For nhat 
Hurts an Ap- 
peal of Mays. 
hem lies, 


The For of 
i. 


D. 


Recovery in an Appeal of May- How barred. 

hem bars not Treſpaſs, but a | | 

Recovery in Treſpaſs bars an Appeal of May- 
hem, ch 23. ſect. 22. 

Son Aſſault Demeſne, where a good Bar of an Ap- 
peal of Mayhem, ch. 23. ſect. 23. 

Abritrement or Accord with Satisfaction, good 

Bars of an Appeal of Mayhem, ch. 23. ſect. 


24. | 

What Releaſe is a good Bar of ſuch Appeal, ch. 
23. lect. 25. 3 | 

Where a Nonſuit in a former Action is a good 
Bar of ſuch Appeal, ch. 23. ſect. 26. 


E, 


Whether the Plaintiff were maim- 
ed or not, is triable at the Pray- 
er of the Defendant, either b 
the View of the Court, (whic 
Trial is peremptory) or by Jury; No Appear- 

and 1n order for ſuch View the ance by At- 
Plaintiff muſt appear in proper torney. 
Perſon, ch. 23. ſect. 27. 

Whether the Defendant may wage Battel, ch. 
23. lect. 28. 

F. Ap- 


How tried. 


Dd d dd d 


| 
: 
N 
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F. 


1 of © Appeals of Treaſon in the Courts 


reaſen. of Common Law are wholly 


out of Uſe at this * 6 


ſtill lie before the Conſtable and Marſhal for 
Treaſon done > rn Sea, notwithſtanding 
- the Statutes whic 

mon Law for all ſuch Treaſons, Cc. ch. 23. 
ſect. 29. ch. 4. ſect. 6. Vide ſupra Lett. B. 


| G. 5 
Appeals of _ Infancy, and Old Age, hinder not 


Felony in ge- the bringing an Appeal of Felo- 


neral, \ my, ch. 2 et 30. 


Neither ſhall the Parol demur in an Appeal for 


the Plaintiff's Nonage, ch. 23. ſect. 30. | 

But an Infant muſt proſecute by Guardian, and 
ſhall be nonſuited for the Non-appearance of 
the Guardian; yet if he deſire to nents 
the Suit, - the Court may diſcharge the Guar- 
dian, ibid. | | 


A Woman may bring any Appeal but of Death, | 


ch. 23. ſect. 31. - | 
An Ideot, or Outlaw, c. can bring no Appeal, 
ch. 23. ſect. 32. | | 


Whether an Appellee ſtanding mute ſhall be ad- 


judged to be hanged, or to his Penance, ch. 
00G ͤ Fa 7 | 


— 


„ | 
"Appeal of An Appeal of Death muſt be 
Death. brought within. the Year and 


Day after the Death or Receipt, 
Cc. ch. 23. ſect. 33. 


How ſuch Year and Day are to be computed, ch. 


23, ſect. 33, 34. | 


In what County an Appeal of Death is to be 


brought, ch. 23. ſect. 55. ED 
By the Wife, A lawful Wife may maintain an 
Appeal of the Death of her 
Husband, tho ſhe had eloped, or the Huſ- 
band were attainted, ch. 23. fect. 36 


8 
But ſhe loſes it by marrying a ſecond bd 


ch. 23. ſect. — - | . 
15 here the Deceaſed leaves a Wife 
By the H eir. innocent of his Death, the Heir 
I = can have. no Appeal, ch. 23. ſect. 


„ : 

Whoſoever brings an Appeal as Heir muſt be not 
only Heir, but alſo Helr general by the Couric 
of the Common Law, ch. 23. ſect. 40. 

Whether the Right of bringing an Appeal being 
veſted in one Heir, may be afterwards trant- 
ferred to another, ch. 23. ſect. 41. | 

Every ſuch Heir muſt be Heir male, ch. 23. ſect. 42. 

Whether he may not derive thro Females, ibid. 

The Appellant muſt ſnew how he is Heir, ch. 23. 
ſect. 43. * 1 | 


Appeal of A Special Property in the Appel- 


Larceny. - lantis ſufficient in an Appeal of 


By whom. Larceny, ch. 23. ſect, 44. 
| 2 4 


1 Trial by the Com- 


But not the bare Charge of Goods, ch. 23; ſect 


Servant or Maſter may appeal for the! 
of the Servant, ch. 35 lect. 45. Ty 
„One may appeal for the Robbery of one who 
robbed him, but not for the Robbery of 1 
Treſpaſſer, ibid. 5 
Executor cannot appeal for the Robbery. of his 
Teſtator, but a ſurviving Joint-Owner m 
0 for the Robbery of his Companion 
3 4 le : 


We 


It lies againſt Infants and Feme- Again} 
Coverts, ch. 23. fect. 46. uo. 
Muſt be brought in the proper Js wha Guy. 

County, ch. 23. fect. 47. 55. 
In ſome Caſes the Appellant has an Election to 
N it either in the County of A or B. 
1a. 8 F | 
It may be brought upon freſh Suit Within what 
after the Year and Day are paſ- Time. 


fed, ch. 23. ſect. 48. 


* 
x > s 
» 1 
* — — - 


An Appeal of Ra might be Appeal af 
ers by the Common Law the a 
by any Woman whatſoever, but 


not by a Feme-covert without By hn. 


the Husband, ch. 23. ſect. 58. 


It was taken away by Meſtm. 1. and reflored by 


Weſt, 2. ch. 23. ſect. 59. 60. 

Yet Meß. 2. reſtores not the old Law, but only 
makes a new one, ch. 23. ſect. 60, 70. 

Therefore Appeals of Rape muſt conclude con- 
tra jormam Statnti, ch. 23. ſect. 60. 

6 Ric. 2. gives the Land of Women 6 Ric, 2. 
who conſent to the Raviſher 
to the next of Blood, and ſuffers not the Ap- 
pellee to wage Battel, ch. 23. ſect. 61, 

Nunques acconple, a good Plea to How confru- 
an Appeal by a Husband on this ed. 

- Statute, ch. 23. ſect. 62. : 


Where the Count need not expreſs that the Wo- 


man conſented, ch. 23. ſect. 63. | 

Where the next of Kin to the next of Kin ſhall 
have the Appeal, ch. 23, ſect. 64. 

The Title of the next of Kin who firſt enters (hall 
not be defeated by any ſubſequent nearer Heir, 
ch. 23. ſect. 65. 

The next in Reverſion, being of Kin, ſhall have 
the Lands, tho another be nearer of Kin, but 
none but the very next of Kin ſhall have 
the Appeal, ch. 23. ſect. 66. | 

He who ſets out a Title as next of Kin muſt ſhe 
how he is ſo, ch. 23 ſect. 67. 

Cohabitation with a Raviſher,no concluſive Evi- 
dence of Conſent, ch. 23. ſect. 68. 

The Woman raviſhed ſhall not loſe her Lanc: 

1 under the Age of twelve Years, ch. 23. fecl. 
9. —— 
Whether in Appeals brought on this Statute 


there be any need to recite it, ch. 23. Kc 


70. 


Ap- 


INDEX 


In what 
County. in the proper County, ch. 23. 
Neth, ſect. 71. 1 

Within what They may be brought in any rea- 

Time. ſonable Time, ch. 23. ſect, 72. 

Arſon. Appeals of Arſon are obſolcte, ch. 
| 23. lect. 73. 111 

M. * 


Attorney, At Law neither the Appellant nor 
| Appellee could appear by At- 


torney, except in ſome Special Cafes. But 
by 3 H. 7. Plaintiff in an Appeal of Dcath 


may ſo appear, ch. 23. ſect. 7147. 
Alſo an Appellee after an Acquittal miay ſue for 
the Damages by Attorney, ch. 23. ſect. 74, 


23. ſect. 75. 


Abettors, lt may either charge the Abettors 
how declared with having done the Fact gene- 


149. Holt Ag 
The Count muſt not. vary from the Writ, ch. 


againſt. rally, or ſet forth the ſpecial 

| | Matter, ch. 23. ſect. 76. 
_ Periphraſis, No Periphraſit will ſupply the 
Want of technical Words, ch. 
: 23. ſect. 77. n 
Appeal de Appeals de morte, Gc. cujuſdam ig- 
morte 1gno- noti are not gocd, but Indict- 


tl. ments are, ch. 23. ſect. 78. 
In Appeals of Rape Felonice rapuit 


RNapuit. is ſufficient without Carnaliter 
cognovit, ch. 23. lect. 79. 

Price of the Whether it be neceſſary in an Ap- 

Thing ftoÞ n. eal of Larceny to ſhew the 


Price of the Thing ſtol'n, i- 


id. | 

The Count in an Appeal of Mayhem, muſt ſet 
forth the Special Manner of the Fact, ibid. 

So mult it in anAppeal of Death, ibid. | 

What Certainty is required in ſhewing in what 
Part ot the Body the Wound was given, ch. 
23. ſect. 80. 


What in ſhewing the Length and Breadth of the 


Wound, ch. 23. ſect. 81. 5 N 
Percuſſit. Whether the Word Percuſſu be 
; neceſlary, ch. 23. ſect. 82. 

No Intend- No Argument or Implication will 
ment, ſupply the Want of an expreſs 


ſhewing that the Death was 


cauſed by the Means ſuppoſed, ibid. | 
In what Manner it muſt be ſhewn that the 
Party died of the Hurt ſuppoſed, ch. 23. ſect. 


83. | 
Whether it be neceſſary to ſhew 
Weapon. what Weapon or other Means 
| was uſed in effecting the Death, 
| ch. 23. ſect. 84. | 
Vi & armis not neceſſary, ch. 23. ſect. 85. 


N. 
Time and How the Time and Place of the 
Place, Fact mult be ſhewn in the 
Count, in an Appeal, ch. 23. 
{ect. 86. 
An Omiſſion thereof not helped by a Conviction, 
. 1 


Appeals of Rape muſt be brought Whether it be neceſſary for the 


Count in an Appeal to ſet forth Hour. 
the Hour when the Fat was 
done, ch. 23. ſect. $7. + to 

It is fatal to ſet forth no Day ate 
all, or an uncertain or impoſ- Day. 
{ible one of the Stroke or Death, 
ch. 23. ſect. 88, 89. B 

On what Day the Death muſt be alledged where 
a Man dies on one Day of a Stroke given on a 
former Day, ibid, | 

With what Certainty the Year Tear. 
and Time of the King muſt be 
alledged, ch. 23, ſect. go. | 

With what Certaimy the Place Place. 
mult be alledged, ch. 23. ſect. 

9592, 92. e 


O. 


Whether one and the ſame Appeal ought to be 
againſt thoſe who do not appear as well as a- 
gainſt thoſe who do appear, and againſt the 
Acceſſaries as well as Principals, ch. 23. ſect. 


F. 


Where the Appellant ſhall be non- Nonſuit. 
ſuited, ch. 23. ſect. 94. 1 Ph 
Where the Writ, may be abated. Abatement. 
See Abatement. ha 
What Faults in a Writ or Count Amendment. 
of Appeal are amendable, ch. 23. | 
ſect. 127. : 
Q 
Where it isa good Plea in Bar that Pleas in Bar. 
the Appellant was not a lawful : 
Woiſe, or is not the Heir of the 
Deceaſed, or is an Ideot, or attainted, or 
hath ſlipt his Time, &c. ch. 23. fect. 128. 
A Nonſuit after Appearance, or Nonſuit and 
| Ketraxit of one Appeal are Bars Retraxit. 
of another, ch. 2 lect. 129. 
Whether the Diſcontinuance, (ch. Diſcontinu- 
23. ſect. 130.) or Abatement, ance. 
(ch. 23. ſect. 131.) of one Ap- 
peal be a Bar of another. 


Whether the bringing an Appeal againſt one Per- 


ſon will bar a ſublequent Appeal againſt any 

other not named in the firſt, ch. 23. lect, 132. 
Where a Releaſe will be a good 

Bar of an Appeal, ch. 23. fect. Releaſe. 


133. 
An lat may be barred by 
Releaſe, or Ketraxit, or Van- Where 4 Bar 
quiſhment, as to one Appellee, as to one. is 
and continue the Suit againlt 4 Bar as to 
the reſt; but a Nonſnit as to one «ll. 
is ſuch as to all, and ſo perhaps 
is a Diſcontinuance, ch. 23. 
ſect. 134. a | 
What Picas in Bar are conſiſtent What Pleas 
with the General Iſſue, ch. 23. are conſent 
ſect. 135. f with the ge- 
| ner al 7(1+: 
What 


» 


INDEX 


What Pleas may be received without pleading 
the General Iſſue together with them, ch. 23. 
ſect. 135. To: I 

An Acquittal on an Indictment of Death bars not 
an Appeal, but an Acquittal ou an * 
bars an Indictment or Appeal, ch. 35. fect. 


1 „ K | g 
00 the Title of Autrefoits Acquit, under Lett. 


4 


Damages in In What Manner an Appellee on 
V wen! his Acquittal may recover Da- 
| mages againſt the Appellant and 

his Abettors, ch. 23. ſect. 136. 
The Statute of Weſt. 2. which gives farther Re- 
medy for ſuch Damages, ſet forth at large, ch. 


23. ſect. 137. 
ee Whether Damages are recoverable 
of 


ing ſuch Da- any 3 of the Malice, ch. 

mages. 23. ſect. 138. | 

Toy without Malice within the Statute, 
ibid. 


Heir, Whether an Heir can be liable to 


Damages for having abetted his 


Mother, ibid. 


Felonies made ſuch by this or ſubſequent Statutes 


are within its Purview as to the Recovery of 
Damages, ch. 23. ſect. 139. 5 
Acquittal What is ſuch an Acquittal as will 
intitle the Appellee to his Da- 
mages, ch. 23. ſect. 140. | 
Proceſs erro- It is no Objection that the Pro- 


neous. ceſs was erroneous, ch. 23. ſect. 
141. fol. 0 0.. 
Releaſe. - Or that the Appellee hath taken a 


Releaſe, Cc. before his Acquit- 
tal, ch. 23. ſect. 142. fol. 200. 


Scire facias. Where a Scire facias is required a- 
| gainſt the Appellant before Judg- 


ment ſhall be given for Da- 
mages, ch. 23. ſect. 143. fol. 200. 


Niſi prius. Juſtices of Ni prius, as uch, have 
no Power to give Judgment for 


the Damages, but only to aſſeſs them, ch. 23. 
ſect. 141. fol 201. 


Damages en- Whether the Court may encreaſe 


creaſed and or abridge the Damages found 


abridged. by the Jury, ch. 23. 142. 
fol. 201. 

Severally Where there are ſeveral Appellees 

aſſeſſed. the Damages mult be ſeverally 

aſſeſſed, ch. 23. ſect. 143. fol. 


| 201. 
Whether a Monk, or Feme- covert may recover 
Damages in an Appeal, ch. 23. ſect. 144. 


8. 


Abettors only then liable to anſwer Damages 


when the Principal is inſufficient, ch. 23, ſect. 
145. 1 

In what Manner the Principal muſt be found 
inſufficient, ch. 23. lect. 146. 


I 


eſtm. 2. of Courſe againſt an Appellant 
12. concern- by Force of thisStatute, without 


* — 


The Abettors may traverſe the Ju- Tyan 
ry's finding ot the ee og 2 
or of the Inſufficiency of the Appellant, ch 

23. ſect. 147. | | 5 

The Jury may find that there were Abettcy, 
tho on the Acquittal of another Deſendant 
they had found that there was none, J id. 

Judgment againſt the Abettors for the Damzzes 
cannot be for Part, but only for the white 
ch 23. ſect. 148. _ 

The Appellee may ſue for Damages by Attorner. 

ch. 23. ſect. 149. ” 

Or by Original, and count for higher Damage 
than thoſe found by the Jury, ch. 23. ſect, 


150. | 

It he proceed by judicial Proceſs, a Difteſs i; 
moſt adviſeable, ch. 23. ſect. 151. 

He needs not ſhew the Time and Place of the 
Abetment till the Abettors appear, ch. 23, 
ſect. 152. | | 

A Nonſuit of one Suit no Bar of another, ch. 2;, 
ſect. 153. * e 

F. 


In what Caſe the Appellant is to be fined or a- 


merced, ch. 23. ſect. 154. 
Appearance. 


Where it ſalves Defects in meſue Proceſs, ch. 23, 
fect. 101, and 141. fol. 200. and ch. 27. 107 70 
I11. ch. 35. fect. 8. | 

Whether it ſalve the Defe& of an Addition, ch. 
23. ſect. 123. See Nowſyir. 


Apprentice, 


Not within 12 Anne, concerning Larceny in 


Houſes, ch. 33. ſect. 68. 
Approver. 


The Meaning of the Word, ch. 24. ſect. 1. 

When a Man may be ſaid to become an Appro- 
ver, ch. 24. ſect. 2. | 

A Peer cannot be an Approver, ch. 24. ſect. 3. 

Nor a Perſon attainted, nor, as ſome fay, a Fer- 

ſon outlawed in a Perſonal Action, ch. 29 

ſect. 4, 

Nor a Perſon in Holy Orders, ch. 24. fect. 7. 


Nor an Ideot, &c. nor an Intant under the Age 


of Diſcretion, ch. 24. ſect. 5. 

Whether a Woman, or Infant of the Age of 
' Diſcretion may be Approvers, ch. 24. {ect. 6. 
No one ſhall be an Approver till he has confeſſed 
the Crime in the Indictment, ch. 24. ſect. 5. 
Whether one who has pleaded Not guilty ma) 
be an Approver, ch. 4. ſect. 9. 8 
No one can be an Approver unleſs he be indict? 

ed of Treaſon or Felony, ch. 24. {cc 10, 


of 
If he be alſo appealed he*can ne longer be 
an Approver, ch. 24. fcct. 12, 

Nor can the Appellee of an Approver be an Ap 
prover, ch. 24. ſect. 13. | : 
Noone can approve another of any other Crime 

but that in the Indictment, ch. 24. ſect, 14;, 


If 


It 


N 


[ N D 


If it appear that there be no ſuch Perſons as thoſe 
appealed by the Approver, he may be hanged, 
ch. 24. ſect. 15. 5 

Before what Juſtices a Man may be admitted to 
bean Approver, ch. 24. ſect. 16. 


It is in the Diſcretion of the Court whether it 


will ſuffer one to be an Approver, ch. 24. ſect. 


17. 

A Cn ſhall be aſſigned to receive his Appeal, 
&c. ch. 24. ſect. 18 - 

How far ſuch Coroner is authoriſed to receive 
and proceed upon it, ch. 9. ſect. 43. 

Such Coroner ſhall limit the Time within which 
the Appeal ſhall be made, ch. 24. ſect. 19. 

The Approver ought to be at his Liberty during 
all that Time, ch. 24. ſect. 20. 

He mult make his Appeal every Day, and repeat 
it in Court,, ch. 24. lect. 21. 

What Proceſs is to be awarded againſt the Ap- 
pellees, ch. 24. ſect. 22. 


The Appellee may either wage Battel, or put him- 


{elf upon his Country, ch. 24. fect. 23. 
Whether the Approver or Appellee ſhall be 

obliged to fight more than once, ch. cg. ſect. 24. 
Whether an Approver being vanquiſhed by one, 
can carry on the Appeal againſt the reſt, ibid. 


An Approvement ceaſes by the King's Pardon 


either of the Approver or Appellee, ch. 24. 
ſect 25. | 


Whether it ouſt the Approver or Appellee of the 


Benefit of the Clergy, ch. 25. fect. 26. 
Where the Approver is to have his Wages and 
Pardon, ch. 24. fect. 27. | 


Whether the Appellee of an Approver be reple- 


viable, ch. 15. lect. 43, 52. 2 


The Penalty of purſuing a Pardon of an Appro- 


ver who becomes a Felon again, ch. 24. ſect. 27. 
Arbitrement. 
A good Bar of an Appeal, ch. 23. ſect. 24. 
| Argument. | 


Where it {hall not be received to ſupply the 
Want of an expreſs Allegation, ch. 23. ſect. 
$2. ch. 29, lect. 51. | 


Arms. 


Diſputes concerning them, where deierminable, 
ch. 4. ſect. 7. | 


Arraignment. 
A. 


Whether a Man may be arraigned upon an In- 
dictment while an Appeal for the fame Crime 
is depending againſt him, ch. 25. ſect. 15. 

The Perſon arraigned ought not to have his Hands 
tied together, nor Fetters on, ch. 28. lect. 2. 

on 1s it neceſſary that he hold up his Hand, 


ibid. | 

Where the Arraigniment ſhall be in Engliſh, and 
where in French, ch. 28. tect. 3. 

Where in the King's Bench on the Plea-Side, 
and where on the Crown- Side, ch. 28. lect. 4. 


But the Death or Pardon of t 


E X 


Where on the Count after a Nonſuit or Abates. 
ment of the Writ, Cc. ch. 28 lect, 7 to 13, 
Whether an Omiſſion of it be Error, ch. 28. tect. 


6. 
Where a Perſon ſhatibe * N on ſeveral Ap- 
peals or Indictments, ch. 28. ſect. 7, 8. 


” 


B. 


If the Principal be fully acquitted, ch. 29. ſect. 
36. or found guilty of Manſlaughter, ch. ag. lect: 
24. the Acceſſary thall not be arraigned, _ 

The Principal mult be conviR at the Suit of the 
King or Party reſpectively, before the Acceſ- 
fary can be arraigned at his Suit. ch. 29. ſect. 

9. 

Arr erroneous Attainder, while it ſtands untever- 

ſed, is ſufficient tor this Purpoſe, ch. 29. ſect. 


o. 

At Law where-ever the Attainder of the Principal 
was prevented by Death or otherwiſe, the Ac- 
ceſſiry cou'd not be arraigned, ch. 29. fect. 41. 

he Principal after 
his Attainder availed not the Acceſſary, ch. 
29. ſect, 42. „ 

At this Day a Conviction of the Principal is equi- 
valent to an Attainder as to this Purpoſe, ch. 
29. ſect. 43. 

Receivers of itol'n Goods, how puniſhable with- 
— a Conviction of the Principal, ch. 29. 

ec, 44. -- TRI 

Ws the Acceſſary may be arraigned before 

the Principal hath appeared, ch. 29. ſect. 45, 

46. | 


Array. 


Not to be challenged till a full Jury appear, ch. 
43. lect. 1. 


Arreſt, 
A. 


Where Perſons are liable to be By private 
fined and impriſoned for not ap- Perſons en- 
prehending an Offender, ch. 12. joined by Lan. 

ſect. 1, 2. ch. 29. lect. 10, 27. 
Where a Townſhip or Hundred may be amerced 
for the Eſcape of a Manſlayer, ch. 12. fect. 


2, 3. | | | 
How 3 all Perſons are bound to aſſiſt an Hue 


and Cry, ch. 12. ſect. 5. 
Upon whom it way be raiſed, ibid. 55 
1 for levying it without Cauſe, 
ibid, 
It what Manner it is to be raiſed, ch. 12. ſect. 5, 6. 
Private Perſons are bound to aſſiſt Officers of ſu- 
ſtice in making an Arreſt, & c. ch. 12. ſect. 7. 


B. 


What are ſuch probable Cauſes of ran ly 


Suſpicion as wil juſtiſy the Ar- Lan. 
reſt of an innocent Perſon tor 
Felony, ch. 12. lect. 8 co 15. 


Eeceee By 


1 
F 


_* Juſticeo 


[ND EX 


By whom the perſon muſt be ſuſpected who is 


arreſted on Suſpicion of Felony, ch. 12. ſect. 


15. 
Generally no Suſpicion will juſtify an Arreſt 
where no Treaſon or Felony hath been com- 


mitted, or dangerous Wound given, ch. 12. 
ſect. 16. | 


Whether this Rule holds as to Arreſts on an Hue 


and Cry, or by Vertue of a Warrant from a 
f Peace, ch. 12. ſect. 16, 17. 
In what Manner an Arreſt upon Suſpicion is to 
be juſtified in pleading, ch 12. ſect. 18. 
Where an Arreſt may be made for the Prevention 
of a Felony intended, ch. 12. ſect. 19. 


Night-walkers, and Common Cheats, &c. may 


be arreſted by Private Perſons of their own 
Authority, ch. 12. ſect. 20, 21. CEOs 


But generally an Arreſt for inferior Offences re- 


quires a Warrant from a juſtice of Peace, 


f C. 
Arreſts by The Reward for apprehending a 


Private Per- Highwayman, ch. 12. ſect. 72, 
rewarded. 


For apprehending a Counerſeiier or Clipper of 
the Coin, ch. 12. ſect. 25. 


For appechending a Shoplifter, Cc. ch. 12. ſect. 


For apprehending a Burglar, Cc. ch. 12. ſect. 
27. t 


D. 


Watchman, What Arreſts may be 2 way by 
67 6. 


Watchmen, ch. 13. 

Whether a Conſtable have a great- 

Conflable. er Power to make an Arreſt for 

. Felony than a Private i erſon, 
ch. 13. ſect. 7. 

4h. Hou far he has greater Power than 

ED a Private Perfon to make an Ar- 

reſt for an Affray, ch. 13. ſect. 8. 


Warrant. An Arreſt withouta Warrant can- 
. not be made good by a War- 


rant ſubſequent, ch. 13. ſcct. . 


| Eſcape. Whether the Conſtable may retake 


5 or retain one who has eſcaped, 
i ET EZ 
He cannot juſtify an Arreſt by Force of a Juftice' 
Warrant for a Matter ap ring to be out 

his Juriſdiction, ch. 13. * o. EE, 
As he may by Force of a general Warrant expreſ- 


ſing no certain Time, ibid, 


Whether he can juſtify the Execu-' 


Warrant to tion of a general Warrant to 
feareh for ſearch for Felons or ſtol'nu 
ſtol n Goods, Goods, ch. 13. ſect. 10, 17. 


Whether the Arreſt of an innocent Perſon may 
be juſtified by the Warrant of a Juſtice of 
Peace, ch. 13. ſect. 11. boy | 


Where Arreſts may be made by Bailif;, er 
Bailiffs of Town, ch. 13. leg. Tau 7 


12. 
Where by Juſtices of Peace, ch. Fuſtices of 


13. ſect. 13. Peace. 
Where a Jullice of Peace may ar- Pordl. 


reſt by Patol without Warrant, Warrant 
ch. 13. ſect. 14. : 

He may grant his Warrant not only for Offences 
againſt the Peace, but generally for all Mat- 
ters within his Juriſdiction, ch. 13. ſect, 15, 

Whether one Juſtice may grant his Warrant for 


an Offence not cognizable by leſs thin two, 


ch. 13. ſect. 16. 

Whether Suſpicion of Felony be Suſpicion, 
a good Ground for a Warrant | 
againſt a Perſon not indicted, ch. 13. ſect. 18, 


It is ſafeſt for the Party who has the Suſpicion to 


wake the Arreſt by Vertue of iuct Wartam, 
ch. 13. ſeQ. 19. 8 : 
Whether there be no Difference between ſuch 
Warrants for Cauſes which the Juttice 1124 
determine, and Warrants for Cavies wh ic} i: 
cannot determine, ch. 13. ſect. 20. 


What ought to be the Form of the Warrant, ci. 


13. ſect. 21 to 27. 


In what Manner it is to be executed, ch. 13. ſect. 


28, 29, 30. 


F. 


Where Doors may be broken Dur: broke 


open in order to make anArrelt, open. 


ch. 14. 
Whether an Arreſt of a Suitor may be diſcharg- 
ed by the Court, ch. 1. ſect. 18. 

What ſhall amount to an Arreſt, ch. 19. ſect. 1. 


Arreſt of Fudgment. 


May be moved after a Confeſſion of the lndici- 
ment, ch. 31. ſect. 4. : 

For 'what Faults, and at what -Time Judgment 

may be arreſted, ich. 41. ſect. 1. ch. 25. ſect. 149. 
150. | 


| Arſon. 
Appeal of it, ch. 23. ſect. 73 


What ſhall make a Man Acceſſary to it, ch. 29: 
ſect. 18, 21, 22. 


Not bailable, ch. 15. ſect. 45, 46, 49, 63. 
Whether excluded from Clergy, ch. 33. tcct, 38. 


Aſſault. See Son aſſault demeſre. 
A ſent. 


Where it makes a Man Acceſſary to Felony, ch. 
29. ſect. 10, 16, Se. 


Aſie 


The Power of Juſtices of Aſſize in criminal Mat- 
ters depends on Statute, ch. 7 ſect. 1 Thee 


„ 


2 


1 NÞ £ X, 


Their Power to deliver Gaols by the Statute de 
ſinibus, ch. 7. ſect. 2, 3. 

Whether their Power by this Statute extend as 
well to Treaſons as Felonies, ch. 7. ſect. 4, 6, 


Whether it require a Special Commiſſion, ch. 7. 
lect. 5. | 1 

Such Pee may have a Special Commiſſion as 
to Counterfeiters of the Coin, by Force ot 3 
H. 5 ch. 7. ſect. 6, 7. 15 


They may award Proceſs into any County againſt 


the Appellee of an Approrer, ch. 7. lect. 8. 
By what Warrant they hold Plea of an Appeal of 
Robbery, ch. 7. ſect. 9. i : 
Their Power in Relation to Conſpirators Main- 

tainers, Embraceors, Falſe Informers, &c. ch. 

7. ſect. 10, 11, 12, 13. af 
Their Power in Relation to Sheriffs, Bailiffs, 


Eſcheators, Coroners, Clerks, Bailifts and 


Stewards, Cc. ch. 7. ſect. 15, 16, 17. ; 
Their Power in Relation to Capital Offences tri- 
ed before them by Writ of Niſi prius, ch. 7. 
ſect. 17, 18. | _ ; 
They ſhall not exerciſe their Office in any Coun 


ty wherein they were born, or do inhabit, ch; W 


7. ſect. 19, 20. 


Plea in Abatement found againſt the Defendant. 


in Aſſiſe not peremptory, ch. 23. ſect. 129. 
| Aſſiciation, 


Commiſſion of Aſſociation, ch. 5. ſect. 15, 16. 
Not good without a Writ to the Party to 
aſſociated, ch. 5. ſec. 1. the 2d. 


| Attachment. 


By what Court, and againſt whom grantable, 

and in what Manner to be proceeded upon 
ch. 22. ſect. 1. ; TE 

Where grantable for not executing a Writ, ch. 
22. ſect. 2. 

Where for doing it oppreſlively, ch. 22. ſect. 3 


Where for not doing it eftectually, ch. 23. ſect. 


Where for making a Falſe Return, ch. 22. ſect. 


Wire aint Attorneys for appearing for a 
Man without any Warrant, or not cauſing 


the Warrant to be recorded, ch. 22 ſect. 6, 7, 


8 9. 7 a 

Where for Injuſtice to their Clients, or other 
Contemps of the Court, or diſhonett Practice, 
ch. 22. ſect. 10, 11. 


Where againſt other Officers of the Court, ch. 


22. ſect. 12. | = 

Where againſt Jurors for not appearing, ch. 22. 

__ ſet. 14. | | : 

Where for refuſing to be ſworn, or to give any 
Verdict, ch. 22. ſect. 15, 16, 23. 

Where for an Endeavour to impoſe upon the 
Court, ch. 22. ſect. 17. 

Where for a Misbehaviour after their Departure 
from the Bar, & 22. ſect. 18. 


Where for receiving Inſtructions from the Parties, 


ch. 22. ſect. 19, 
Whether for merely giving a Verdict againſt E- 
vidence, ch. 22. ſect. 26. = | 


* 


be 


Whether for not following the Dire ions of the 


© ,qaQo» As. 


315 32. 


ſect. 34. | 

Where for Contemps in the Face of the Court, 
ch. 22. ſect. 35. | | 

Where for comtemptuous Words or Writings 
concerning the Court, ch. 22. ſect. 36. 

here for Contempts of the Rules and Awards 
of the Court, ch. 22. fect. 37. 

Where for taking out Proceſs without colour 
of Right, ch. 22. ſect. 39. 


Where for making Uſe of it to help an inferior 
Court, ch. 22. ſect. 40. 
Where fot making 


ſe of it in a vexatious 
Manner, ch. 22. ſect. 41. 
Where for making ule of it 


oppreſſively or un- 
juſtly, ch. 23. fect. 42. 153 


Where tor Forger ies of Writs, and other Deceits 


and Abuſes of the Court, ch. 22. ſect. 43. 
Attainder. 


Perſons attainted for giving a Falſe Verdict may 
be challenged as Jurors, ch. 43. ſect. 25. 
Perſons attainted cannot be Approvers, ch. 24. 


1 | 
Nor Appellants, while the Attainder is in Force, 
ch. 23. ſect. 128. 0 8 
Whether all Perſons are bound to take Conuſance 

. Attainders in their own County, ch. 29. 
ect 33. | | | | 
A Perſon attainted is liable to perſonal Actions, 
ch. 36. ſect. 50 A. 
How 5 be 2 t with where he ſtands Mute, ch. 
30. ſect. 8. | 
Where bailable, ch. 15. ſect 40, 79. 
The Attainder of an Appellant but a temporary 
Bar of an Appeal, ch. 23. fect. 128. | 
It was an Eſcape to ſuffer a Clerk attainted to 
make his Purgation, ch. 33. ſect. 1 20. 
See the Titles of Corruption, Autreſuits acguit 
Attaint or Conzvitt, and of Fudgment. 


Attorney. See Præmunire. 


Privileged from being made a Coultable, ch. 10. 

ect. 39. * 

Whether in a Qui tam, either Party may appear 
by Attorney, ch. 26. ſect. 53, 2 75 8 


Whether 


Whether the Plaintiff or Defendant in an Ap- 
peal may appear by Attorney, ch. 23. ſect. 27, 


I ND E xX 


74. 
He 0 whom an Attachment is granted ſhall 
not appear by Attorney, ch. 22. ſect. 1. 


Averment. 


Lies not againſt the Proceedings of a Court of 


Record, ch. 1. ſect. 14. 92 

Cannot ſupply a DefeR in an Indictment, ch. 9. 
ſect. 16. | 
See Name. 


Autreſoits acquit, 
A. 
Where a good Plea in Bar, ch. 35. ſect. 1. 


What is the Ground of it, ibid. 


| Whether it muſt be pleaded with 
Profert, a Profert, ch. 35. lect. 2. 


Variance. Where a Variance between the Re- 
cord of Acquittal, and the In- 
dictment to which it is plead- 


7 


ed may be help'd, ch. 25. ſect. 
d may Wh 35 


Different ty will Bar a ſubſequent Prote- 
County, cution in another, ch. 35. lect 


» + | 8 
Treſpaſs. 4 in Treſpaſs no Bar of a 


Proſecution for Larceny, ch. 35. 
| 1 
Acquittal of one Felony bars not a Proſecution 
for another different in Subſtance, ibid. 


But an Acquittal of Murder bars a Proſecution ' 


for Petit Treaſon, ibid | 
Whether other Diſcharges of a 


| Other Di. Defendant have the ſame Effect, 


charge,  asto the barring of a ſubſequent 
| Proſecution, as an Acquittal by 
Verdict, ch. 35. ſect. 6, 7. 
Vanguiſh- Whether a Vanquiſhment of the 
ment. Appellant have the like Effect 
1 as an Acquittal by Baitel, ch. 
35: ſect. 7. 


Ws 


The Record of Acquittal pleaded in Bar of a «ſub- 


ſequent Proſecution mult be free trom Error, 
c. 35, ſect. 8. | 
And on a Suit brought by one who had Right 
to bring it, ch, 35. ſect. 9. 
But it is not material in what Court it was, fo 
that ſuch Court had a pro W gr erg. ch. 
8. — 10. See County, B. for Acquittals in 
ales. 
How far an Acquittal of a Man as Principal will 
bar a r Proſecution againſt him as 
Acceſſary, & e converſo, ch. 35. ſect. 11, 12, 


3 
By 3 H. 7. an Acquittal on an Inditment of 
Death, is no Bar ot an Appeal, ch. 35. ſect. 


14. 
The 3 of this Statute, ch. 35. ſc. 
15, 1 9 


2 


ere an kl in one Coun- 


C. 


Antreſoits attaint generally a good Autreſoi 
Bar of a ſubſequent Proſecution attaint. 
tor the ſame or another Felouy, 
ch. 36. ſect. 1. 
oy what 32 * N 
t was no Bar for one who had broken the p. 
of the Ordinary, ch. 36. ſect. 8. Frion 
Neither is it any Bar if the firſt Error, 
Attainder be reverſed for Error, 
ch. 36. lect. 2. 


Neither is an Attainder on an In- Par dun 


dictment, when pardon d, a 

Bar of an Appeal, ch. 36. ſect. 3. 
Neither is an Attainder of Felony a Bar to 35 

Indictment of High Treafon, ch. 36. ſect.g. 
Whether an Attainder of one Lar- 

ceuy can bar a Proſecution for Larcey, 
another, ch. 36. ſect. 5. 


A Perſon attainted of one Felony may be proſe. 


cuted ſor another, in order to bring the Ac. 
ceſſaries to ſuch other Felony to their Trial ch. 
36. ſect. 6. | | | 
Judgment againſt a Man for Treſ- Treſpuſ, 
paſs bars not a Proſecution tor 
} arceny, ch. 36, ſect. 7. 5 
Judgment of Pain fort & dure, whether a Bar of a 
tublequent Proſecution, ibid. 
Whether an Attainder on an Indictment of 
Death bar an Appeal, ch. 36. ſect. 9. 


D. 


Autrejoits convict of one Felony no Antrejuits 
Bar to a Proſecution for another, convitt. 
ch. 36. ſect. 10. 

But a Bar to a ſecond Proſecution for the fame 
Felony, except in the Caſe of Death, iid. 

How far Autrefoits convitt, and Clergy thereon 

| had, bars a ſubſequent Proſecution for the lame 
or a different Felony, ch. 36. fect. 11. 

Conviction of Manſlaughter, and Clergy had 
thereon, bars a ſubſequent Proſecution tor the 
lame Death, ch. 36. ſect. 12. : 

Not material whether the Appeal to which ſuch 
Conviction and Clergy are pleaded, were de- 
pending at the Time of the Conviction of na, 
ch. 36. ſect. 13. ; | 

Neither is it material whether the Party were 
called to Judgment or not before he prayed lis 
Clergy, ch. 36. ſect. 14. * 6 

But if the Record be erroneous it is no Bat, ch. 
36. lect. 15. * 171 

How the Plea of Autrefoits convict, and Clergy 
had thereon muſt conclude, ch. 36. fect. th. 

Whether a Verdict finding a Man guilty of Fs. 
cuſable Homicide will bar a ſubſequent Fro- 
ſecution for the ſame Death, ch. 36 ſect. 17: 


Where a Conviction on a penal Statute is ple 


able to a ſubſequent Proſecution, ch. 29. ſect. 

64, 65. | 

See Verditt. 
| Anard. 

Where an Attachment lies for diſobeyingan . 


ward made in purſuance of a Submiſſion 97 
Rule of Court, ch. 22. ſect. 37- 10 


an 


il. 


n — 


Bail. 
1 


8 * 
5 


WHERE a Priſoner may be diſcharged 


without Bail, ch. 15. ſect. 1. 


In what Reſpects bail and Mainpriſe agree, ch. 


15. ſect. 2 


| In; what they differ, ch. 15. ſe. 3. | 


- 


Whether thoſe who Bail a Man may detain him 
themſelves,, ibid. ; £ 
What ſhall be ſaid to be ſufficient Bail, ch. 15. 


ſect. 4. F RES 
lle who has taken inſufficient Bial may compel ' 


the Party to find better, ibid. 


But exceſſive Bail is not to be required, ch. 15. 


B. 


The Offence of taking inſufficient Bail, ch. 15. 
ſect. 6. 


The Offence of taking it where it ought to be 


denied, how puniſhable at Law, ch. 15. ſect. 
7. ch. 6. ect, 6. 


How by the Statute of Meſfm. 1. ch. 15. ſect. 8. 


How by 23 of Aſſiſe by force ot the Statute 


de finibus, ch. 6. ſect. 10, 11. ch. 15. ſect. 9. 

How by Juſtices of Gaol Delivery by force of 
4 E. 3. ch. 6. ſect, 12, 13. ch. 15. ſect. 10. See 
Gaol Delivery, A. 


| How by force of 1 & 2 Ph. & Ma. ch. 6. ſect. 14. 


ch. 15. fect. 11. 


| Thoſe who bail a Perſon muſt at their Peril in- 


form themſelves of the Cauſe of his Commit- 
ment, ch, 15. ſect. 12. 


C 
The Offence of denying, delaying or obſtructing 


Bail, how puniſhable at Law, ch. 15. ſect. 13. 


How by Weſtm. 1. ch. 15. ſect. 15. 
He who commits a Man for want of Bail nceds 


"2 | | 
In what Manner, and under what 
Habeas Cor- Penalty a Habeas Grpus made 
pus Act. out in purſuance of 31 Cur. 2. 


is to be obeyed by the Gaoler, 


Cc. ch. 15. ſect. 16. 19. 


In what Manner ſuch Habeas Corpus is to be 


be marked, ch. 15. ſect. 17. 


By whom, and upon what Requeſt, and when, 


and under what Penalties it is to be granted 
for Crimes under the Degree of Treaſon or Fe- 
lony, and the Party bailed, ch. 15. ſect. 17, 
18, 22. 
The Penalty for impriſoning the Party again after 
he haih been bailed, ch. 15. ſect. 20. 


Where ſuch Habeas Corpus is grantable for 


Treaſon or Felony, ch. 15. ſect. 21. 

During the Aſſiſes in any County, Priſoners are 
bailable only by the judge ot Aſſiſe, ch. 15. 
ſect. 22. 

Where a judge is liable to an Action for denying 
a Habeas Corpus, ch. 15. ſect. 24. 

2 


not demand of him to find it, ch. 15. ſect. 


FF 0 FE X 


4 74 

In what Caſs Bail is grantable by Rail by the y 

the Sheriff, ex Officio, ch. 15. ſect, Sheriff. 
25, 26, 27. | 5434 30 FTIN6LI 


Where by a Conſtable, ch. 16. ſeck. 26. * 55 


Neither Sheriff nor Conſtable can take Bail by 
Recognizance, but only by Obligation, ibid. 
Whether the Sherift have loſt his Power of bail- 
ing by the Statutes which authoriſe Juſtices 
of Peace, and that take away the Power of the 

Torn, ch. 15. ſect. 26, 271. 


Where the Sheriff may take Bail on the Writ 


= 


of odio & atia, ch. 15. fect. 29. 17 
Where on a Writ of Mainpriſe, ibid, ' 
Whether ſuch Writ be grantable at this Day, ch. 

18. fects 30. a 
Where on a Writ of Homine replegiando, ch. 15. 

ſect. 31. 22932 FL 


B. 


Who are repleviſable and who not Bail b 
by Weſtm, I. ch. 15, ſet, 32, Weſtm. 1. 


N i So 
Whether Perſons taken for the Death of a Man 
be repleviſable, ch. 15. ſect. 33, 34, 355. 


Whether thoſe taken by the Commandment o 


the King, ch. 15. ſect, 36. | 
Whether thoſe taken by the Commandment of 
the Juſtices, ch. 15. ſect. 37. | 


Whether thole taken for the Foreſt, ch. 15. ſect. 


38, 39. | | 
Whethss thoſe who are under a Judgment, Con- 
feſſion, Sentence or Conviction, ch. 15. fect. 


o. | | 
Where the King's Bench may bail a Perſon out- 
lawed, or convict of. Manſlaughter, ibid. 
Perſons taken with the Manner not repleviſable, 
ch. 1 5. ſect. 41. ; 
Nor thoſe who have broken Priſon, ch. 15. ſect. 


1 I-68; | 

Whether thoſe appealed by Approvers, ch. 15, 
ect. 43. | | 

Wherber Thieves openly known and notorious, 
ch. 15. ſect. 44. | 

Whether Perſons openly and manifeſtly guilty 
of Crimes under the Degree of Felony, ch. 15. 
ſect. 45, 56, 51. 

Whether thoſe taken for Arſon, falſe Money, 
falſifying the Seal, or Treaſon touching the 
King himſelf, ch. 15. fect. 45. | 


F. 


Whether the Sheriff be bound to impriſon thoſe 
who are accuſed of Crimes for which he can- 
not replevy them when once impriſoned, ch. 
18. fect. 46. | | 


U 


King's Bench not within Weſfm. 1. 15, ch. 16. ſect. 


47. 1 
Where Perſons indicted of Grand Larcenies, and 
other Felonies, are repleviſable, Cc. ch. 15. ſect. 


48, 49. 4 2 f f 2 

Where Perſons impriſoned for a light Suſpicion, 
ch. 15. ſect. 49. | | 

Where Perſons impriſoned for Petit Larceny, ch. 


15. ſect, 50. : 
Ffffft Where 


Where for Treſpaſs for which a Man ſhall not 
loſe Life or Member, ch. 15. ſect. 51. 
Whether Acceſſaries are bailable, ch. 15, ſect, 


| Whither iron Preſumptions of Guilt ſhall not 
ouſt them of the Benefit of Bail, as well as bad 

Reputation, ibid. 545 65 BYG 

By. Tuſices of | Regularly any one juſlice may 

Peace. 


PP 
* 


Bail a Perſon ind icted at Seſſions, 


or for a dangerous Wound, Cc. 
1% 577 en. ſect. 54, 62: 5 
And by 1 K. 3. any one ſuch j uſtice had the like 


Power in Relation to any Perſons impriſoned. 


for Suſpicion of Felony, ch. 18. ſect. 55, 

But 3 H. 7. requires two ſuch Juſtices, whereof 

. - one ſhall be of the Quoram, to take the Bail, 
and to certify it, Cc. ch. 15. ſect. 56. 

And 1 & 2 Ph, & AM. forbids Juſtices of Peace to 
bail any Perſons declared irrepleviſable by 

 Weſtm. 1. ch. 15. ſect. 58. ; 

And it requires the Juſtices to take the Examina- 

tion of thoſe whom they bail for Felony, and 
the Information of thoſe that bring them be- 

fore them, ch. 15. ſect. 59. | 


Allo it requires them to bind the Informers to 


give Evidence at the next Gaol-Delivery, &c, 
ch. 16. ſect. 60. Eo | 

But it faves the old Way of proceeding in Lon- 
don and Middleſex and Towns corporate, ch. 
15. fect. 61, 


Whether one Juſtice of Peace can bail a Perſon 


for aCrime not within his Conuſance, where- 
of ſuch Perſon hath not been indicted at Seſ- 
ſions, ch. 15, ſect. 62. 

What Power Juſtices of Peace have in Relation 
t6 the Bailment of Perſons declared to be ir- 
repleviſable by Meſtm. 1. as thoſe taken for 
Treaſon againſt the King's Perſon, Ar ſan and 

. Homicide, Cc. ch. 15. fect. 63, 66 

They ought not to bail on Froceſs in Civil 
Actions, or for Contempts to Superior Courts, 
ch, 15, ſect, 64. | 


H. 


By Fuſtices Where Juſtices of Gaol - Delivery 


JGaol- De- may bail a Perſon convicted of 
livery. excuſable Homicide, or of Man- 
| ſlaughter, ch. 15. ſect. 65. 
Whether they may bail an Appellee upon the 
Plea of Excommunication, ibia. | 
Where in other Caſes, ibid. 


J. 
By the Gurt The Court of King's Bench may 


of King's bail Perſons committed by co- 
Bench. _ wy an illegal Patent, ch.15, 
* ect. 66. ; 

On Commit- Or by Warrant from the Privy 
ment by Pri- Council declaring the Cauſe of 
2 Counſel. the Commitment, ibid. 

„ , The Arguments for and againſt its 
Or King's bailing Perſons committed by 
Special Com- Warrant . expreſſing no other 
mand, Cauſe but the King's ſpecial 


Command, ch. 15, ſect, 67, 68. 


INDEX 


How this Point is at this Day ſettled by Parlia. 
ment, ch. 15. ſect. 68, 69,70, 71 

Whether the Court of King's 8 
Bench will bail Perſons com- Or by either 
mitted by either Houſe of Par- Honſe of Par. 
liament for want of Form in liamen, 
the Commitment, ch. 15, ſect. 


72. | | 
Whether for a Matter not appearing to be cute 
the Juriſdiction of the Houſe, ibid. 25 


Whether upon a Diſſolntion or Prorogation, ch. 


15. ſect. 73. | | 
Whether upon an Impeachment, ch. 15+ fect, 


ij 5 
Whether upon a Commitment for a Contempt in 
the Court of Chancery, for being too genera], 
or for other want of Form, or for being ground- 


ed on a Decree concerning a Matter adjudged 


at Law, ch. 16. ſect. 75. 
Whether upon a Commitment by an inferior 
Court of Common Law for want of Form, oc 
other DefeR in the Commitment, ch. 15, ſec. 


Whether by confeſſing and avoiding the Return 
of the Habeas Corpus, ch. 15. ſect. 77. 

Where upon Examination of the Nature of Pro- 
ſecution whereon the Priſoner was indicted be- 
low, ch. 15. ſect. 78. 


Where it will bail Perſons irrepleviſable by fn. 


1. as thoſe attainted or convict of Felony, C. 
ch. 15. ſect. 79. | | 


K, 


Where bail is grantable by the By the other 

Courts of Chancery, Common Courts of 
Pleas or Exchequer, ch. 15.fect. Weſtmin- 
80, 81. | ſter-Hall. 

Where the Bail ſhall be bound in Form of the 
a certain Sum, and where Body Bail. piece. 
for Body, ch. 15. ſect. 82. 

"ny 3 of being bound Body for Bo- 

y, ibid. 3 

Whether the Recognizance on a Forfeitwe of 
Bailment for Felony be forfeited the Kecigni- 
by the 21 ſanding Mute, ane. 
ch. 15. ſect. 83. 


W by praying the Benefit of the Clergy, 
; | 


wid. 
What ſhall forfeit a Recognizance to appear to an 
Intormation, Cc. 83, | 


L. 


Whether the bailing one not bailable amountto 
an Eſcape, ch. 19. fect. 10. | 


Bailiff 
Where liable to an Attachment, ch. 22. ſect. 2, , 


Wbeie he needs not ſhew his Warrant when be 
makes an Arreſt, ch. 13. ſect, 28. | 

Puniſhable by Juſtices of Aſſiſe, ch. 7. fect. 2.4 

Cannot diftrain for an Amercement, Cc. 1 cect 
Torn without a Special Warrant, ch. 10. lect. 
30. | 


, 95 Baill 


< > 


Bailiffs of Towns. 


Their Power of arreſting wan en ch. 13. 
ſect. 12 


Fenn 
bebe a leg Puniſhment, ch. 4 K fer. 16. 


Bar, | 


For Pleas in Bar, ch. 35. In the Preſazory Part. 

That which hath, been a good Bar of one Indict- 

ment ar Appeal will be a good Bar of another 
- Indies or Appeal reſpectirely, ch. 35. ſect. 


The Attainder of an Appellant i is but a tempora- 
ry Bar of the Appeal, ch. 23. ſect. 128. 

See the Titles of 4wtrefoirs attaint, convict, 
and acquit, and Pardon. | 


Baronet, _ 


| Not within 1 E. 6. which will not ſuffer a Writ 


to be abated for the Plaintift's taking a new 
Name of Dignity, ch. 23. ſect. 103. 


| Good Plea in Abatement againſt one by the Name 


of J. S. Knight, that he is a Baronet and no 


: Hg © ch. 1 lect. 71. See ch. 27, ſect. 86. 


| Barretry. 
How indicted, Cc. ch. 25. fect. 61. 
Baſtard. 


May have the Benefit 2 Cler 3. FINS 


. 
What Evidence is ſufficient urder of 2 


Baſtard, ch. 46. fect, 43. 


Battery. 


A Count 4 Battery abates a Writ of Mayhem, 


ch. 23, ſect. 20. 

A Recovery in it bars aw Appeal of Mayhem, non 
e — ch. 23. ſect. 22. 

Whether an Action for it can be barred by a 


Nonſuit in an Appeal of We Cc. ch. 
23. ſect. 26. 


Battel. 


In what Caſes, and at whoſe Election there may 
be * by Battel, Cc. ch. 24. ſect. 23. ch. 
45. lect 

The — of waging it by the Civil Law, ch. 
45. 

The Manner of waging it by the Common Law, 

ch. 45. ct. 


Whether an over or Appellee be bound to 
fight more 12 r ch. 24+ ſect. 24. ch. 45. 

lect. 3. 

Againſt what e in Reſpect of their In- 
firmity, Dignity, or Privilege, there "org be 

no Wager of Battel, ch. 45. ſect. 4, 5, 6 

Whether Wager of Battel may þe counterplead- 
dd by Reaſon of a violent Preſumption of 
Guilt in the Arrellee, ch. 45. fect. 7, 


I is ould in Hos of Rape by Statute, ch. 
whine it lie in Appeals of __, ch. 23 
ſect. 28. 
See Vang uiſhment. 


Baud) 5-H. vaſe 


Frequenters of Bawdy- Houſes to be ro by 


Couſtables, ch. 10. ſect. 34. 
Behaviour, 
An Appeal by one diſabled. to be an Approver, 


where good Cauſe to * to the Good Be- 


. ch. 15. ſect. 4 


Whether a Recognizance fon it be TOY by 
a cue ch. 27. ſect. 6 5 


Bench. See King's ; Bench. 
| Bigamy. 


| Whether excluded from the Benefit of the Clergy 
ch. 33. ſeR. 6, 7 


Where indicable here the firſt Marriage was 

beyond Sea, and the ſecond in e. ch. 
25. ſect. 37. 
Bills of Exception. Sec Exc | 


IE 


Iriſh Biſhop, a good n ch. 23. ſect. 
108. 8 | 


Blank Warrant. 


Whether fling one up be a cou Ground for an 
Attachment, ch. 22. ſect. 3. 


Blind. 


Cannot have the Benefit of the Clergy, ch. 39. 


ſect. 
No . of Battel againſt a blind Man, ch 45 
ſect. 4. 
Booth. 


Robbery i in it, where ouſted. of Clergy, MM. 33. 
ſect. 90, 93. ; 


Bona & Catalla, ch 26. ſect. 76, 77. See bal. 
Breaking Priſon See Priſon. hs | 
Breaking Houſes, See Houſe-breaters. 
72 Briſtol. | 
Whether a good Addition, ch. 23, ſect. 118. 
Burgaliter. 
For Burglariter, Ec. fatal, chi 23. ſect. 96. 


Burgeſs 


In 
pF. | 
7 
i! 
1 
} 
Dj 1 
4 * 
, ' 
RF | 
11 
05 1 
"ts 
3. 
Wat | 
1 
3 
"1 
WEE 
ins 
1 
1 
1 
1 [F 
f } 
l 
' 
1 
1 
9 
41 
VB [| 
Ae 
j l 
. 
111: 
MW li 
my 
we © 
. 1 
4,8 
$ 146 i 
I 
} 
4'N 
.F = 
7 
Ad 
ih 
10 
i, 
. 
1, 
* 
1 
| 
24 
: 1 
1 
1 
if | 
1 
! 
| | 
| ö 
* 
' | 
| 


mm 


, , Burgeſs, | 
Not a good Addition, ch. 23. ſect. 111. 


19 


Burgh. 


A good Viſne, ch. 23. ſect. 92. | 
Who may be good Fern for Trials in Burghs, 
ch. 43. ſect. 12, 19, .. 


Burglar. 


Reward for ee him, ch. 12. ſect. 27. 
Where excluded from Clergy, © 
Vfw 3 > ns Fa Ss 3 
Where a Man found Guilty in one County of an 
Offence which amounted to Burglary in an- 
* is ouſted of his Clergy, ch. 33. ſect. 80 
to R . N 9 b AN 38 f 
What L the proper Word of Art to expreſs the 
Offence, ch. 25. ſect. 53. 
Whether the Ward Noettapter.be neceſſary, ch. 


* 


* . 


25. ſect. 59. DA 
| Burning in the Hand. Si J 


Ch. 33. ſect. 121, 124, 127 to 132. See Clergy, 
Lett. G. | 


Butler. See Charge. 


— - .— _ ——_ 


Canon Law. 


The Original Ground of the Privilege of the 
Clergy, and ſo far in Force as received in 
Engla | EP 


nd, ch. 33. ſect. 2. 112, 


| Capias. 


Where Doors may be broken open to execute it, 
ch. 14. ſect. 3, 4. Sec Outlawry, B. 


Capitage, Ch. 11. ſect. 2. 
Caption of an Indiftment. | 


Muſt ſhew that it was taken by twelve, Ec. ch, 
25. ſect. 15, 128. 


Where quaſhed for want of the Words proborum 
. Glep 


ium hominum, ch. 25. ſect. 16. 
Where amendable, ch. 25. ſect. 19. 
For other Matters, ſee Indictment, L. 


Carrier. 
May have an Appeal of Larceny for Goods ſtol'n 
rom him, ch, 23. ſect. 44. 


| Caſtle. 
A good Viſne, ch. 23. ſect. 92. 
Cepit. 


.  Neceſlary in an Appeal of Larceny, ch. 23. fect, 
77. 


h. 33. ſect. 40, 


ceſſary, 
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[Certificate, 
The Biſhop's Certificate ſhall try the Iiffve or 


n'unques accouple in loyal Matrimony, ch. 
ſect. 36, 62, , 18 


How the Offence of the Principal ſhall be cert;.. 


ficd in order to proceed againſt the Acceſſaty 
ch. 29. ſect. 53, ge Ts 
How a Conviction of Felony ſhall be certified 
in order to exclude the Offender from his Cle 
gy the ſecond Time, ch. 33. ſect. 14. 1 ec 


O. 8 . - 
Where the Judges ſhall ſend for a Certificate of 


a Conviction, &c. in their own Names, and 


where by Writ in the King's Name, ch. 20. 


lect. 53, 54. ch. 33. ſect. 18. 
| © Certiorart. © 


It may be taken out by a Stranger, ch. 23. ſect, 


124. 5 
Where an Appeal removed from an inferior 
Court Coftior 


| ar my be pleaded in Abate- 
ment of another Appeal, ibid, * © - 


Appeals removed into 3he King's Bench by Grtiv- 
'  rariſhall be arraigned on the Crown · ide, ch. 


26. {ec 41+ 7 F995 

It removes the Record, and therefore is not pro- 
per for the Removal ot the Record againſta 
2 in order to proceed againſt the Ac- 


29. lect. 54. 


It lies generally to all inferior To what 
Courts whether ancient or new- Com::. 

ly erected, ch. 27. ſect. 22. 

To Jullice in Eyre, of Gaol-Delivery, of Coun- 
ties-Palatine, College of Phyſicians, and Com: 
miſſioners of Sewers, ch. 27. ſect. 23, _ 
See the Titles of Eyre, Goal-Delivery, Palatine, 

and Sexers, _ 

Whether to the Courts of the Cinque-Ports, ch. 
27. ſect. 2 | hy 

Whether to thoſe of Wales, ch. 27. fect 25. 

Whether to. thoſe of London or Middieſex, ch. 
27. ſect. 26. 


C. 
It is grantable of Right at the In- Wher: the 


ſtſtance of the King for the Re- Curt has 4 


moval of an Indiò ment, but in «ijcretion4r) 
Diſcretion at the Prayer of a De- Poner 9 i 
fendant, ch. 27. ſect. 7. Fran . 
The Court will not grant it without _ 
Cauſe for the Removal of an Indictment be- 
fore Juſtices of Gaol-Delivery, ibid. _. 
Nor for the Removal of an IndiQtment of 900 
or Forgery, &c. or Recuſancy, ch. 25. ſct. 28, 


29. | | 

Nor for Removal of an Indictment or Appeal, 
ter Conviction, (ch. 27. ſect. 31.) except - - 
Caſe of Preſentments of Offences in Foretts b. 
fore Juſtices in Eyre, which are removable on 
ly after Conviction, ch. 27. ſect. 32. 


Not 


S8. 8 .-  -» 


1 ND E * 


Nor for the Removal of a Recognizance of Ap- 


arance in an inferior Couft, ch. 27. ſect. 3 3z 
e 


What ſhall be a Special Cauſe ſufficient for the 


Purpoſes, ch. 27. (ect. 27, 31. 

What is required previous to the filing of a Cer- 
tiorari for the Removal of an Order of Commil- 
ſioners of Sewers, ch. 27. ſect. 34. | 


D. 


here re- 1 Corpus, or Certiorari for the 
ſtrained by Removal of a Priſoner or Re- 
Statute. cogn ogy how to be ſigned, 


ch, 27. ſect, 35, 40. 
Where a Crtiorari requires a Motion and Rule 
of Court, ch. 27. fect. 36. 


Where not grantable for the Removal of Matters 


relating to the Highways, (ch. 27. fect. 37.) 
or ſmall Long ch. 2 ſect. 38. ) or 14 
King's * 27. ſect. 39. 


E. 


How 7 Fiat for a Certiorari is to be ſigned, ch. 
Whether be x" Wt of approved Precedents a Cer- 


tiorari may be directed to others than the Judge 
below, ch. 27. ſect. 


| I, 
Where to Executors, & . of ſuch Judge, ch 


ſect. 42, 
Whether a Certiorari for the Removal of a Re- 
cord of a Seſſions of the Peace, ſhall de direc- 


ted to the Cu «4 Rotulorum, or to the Jultices, 
Sc. ch. 27. 


| 4 
To whom it ſhall 11 62 directed! be the Remonal of 


an Appeal before the Coroner, ch. 9. ſect. * 
ch. 20 ſect. 41. 5 | 


F. 


Wbere a Record may be A N without any 


Writ of Certiorari, ch. 27. ſect. 44. 

Where a Certiorari mult be delivered at a Quar- 
ter -Seſſions, ch. 27. ſect. 4 45, 62 | 

Where the Proſecutor of a rtiorari muſt OR 
into a Recognizance for the Pa ; ax ag of N 
c. ch. 27, ſect. 45 to 50. and ſect. 60, 61. | 


The want of ſuch Recognizance ſaves — the 


eh of not returning the Certiorari, cli. 
27. ſect 
No Gunn" OP is required for Certiorari's taken 
out by the Proſecutor i in the Court below, ch. 
27. lect. 52. 
Whether * Statutes which 7 uire ſuch R 
ing Lab the Power of the Judges Recop: 
Bench as to the taking Recognizances on 
. s by the Common Law, ch. 27. ſect. 53. 
Sureties worth 200. not to be refuſed, ch. 27. 


ſect. 54. 

Whether an 8 againſt ſeveral ſhall be 
removed gy ho 1 ain * not find 4 
I, ch. 27. { 

What Colts are to 15 FS 27. ſect. 56 


Whether the Fine can ” 1 0 on ' 


have been accepted, ch. 27. ſect 
What ſhall forfeit the Recognizance, ch. 25. ſect. 


Wbetber the Indictment or Cilia can be 


quaitied after the Recognizance is forfeited, ch. 
7. lect 59. 


G. 


Whether a Certiorari for the Re- 
moval of an Indictment at Sef- Superſedeas. 
ſions be a Superſedeas, and make 
the ſubſequent Proceedings er- 
roneous, if delivered only to 
_ Juſtice of Peace, ch. 27. ſect, 


Whether a Sheriff can proceed in an Eutin 
after a Certiorari delivered, ch. 27 ſect. 63. 
Whether the bare Iſſuing, or Delivery of a (er- 
tiorari, make the ſubſequent Proceedings below 
erroneous, ch. 27. ſect. 64. 
3 what 5 it ought to be delivered, ch. 27. 
ect. 


Wberer it ſuperſede a Recognizagce for the 


Good Behaviour, or for Appcarance, ch. 27. 
lect. 65. 


How the inferior Court ſhall proceed after the 


Record is remanded, ch. 27, ſect. 66. 
Whether it be a Contempt to proceed without 
ſuch a Remand, ch. 27. tect. 67. 

No e after Cerciorari filed, ch. 27. ſect. 

68. 


H. 


Under what Seal a Certiorari is to Return. 
be returned, ch. 27. ſect. 70. 

Whether by the ve 2 ſame Perſons to whoin it is 
directed, ch. 27. ſect. 71. 

Where a Recognizance hall be returned by the 
Juſtice of Peace 3 who took it, and 
where by the Seſſions, ch. 27. fect. 72 

The Stile of Juſtices of 1 in the Perg to a 
Certiorari, ch. 27. ſect. 73. 

What Remedy againſt the ae Retro a Ger- | 

tiorari, ch. 27. fect. 74. Ste 

Whatſoever is put into a Reva: int. is not or- 
Mad to be returned, is not to be rogarded, ch. 
27. ſect. 7 tk * 

Where the rd: itſelf hall be 010 and 
where the Tenor of 1 it only, ch. 27. ſect. 6. 


: 9 
„ 


Gaben improperly directed or 


returned, removes nothing, ch. dee FE 
V. 27. ſect. 77. 07. 
It may remove a Record ſubſequent to 10 h, 
Whether it will remove an Todiement dien. 
tinued below, ch. 27. ſect. 79. 
It remoyes nothing where it varies from the Re. 
cord certified, as to the Number, or Names, 
or Additions of the 28 (ch. 27. ſect. 85 
or of the Thing which is the principal Sub 
. je of the Record, (ch. 27. fect. 82, 83 34. 9 
or of the Parties, (ch. 27. ſect. 85. 86.) 170 
Whether a Variance as to the Spelling wbichel- 
_ not the Sound do any Bun, chi J 


An Hemiſſon in in the Certharari of an Addivibn in 
the Record hurts not, non e converſo, ch. 27. 


ſec. 86. 
Where the Record is not removed by a Certiovarl | 
the Court will either quaſh the Writ, and 


688888 award 


* 
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award a new one, or ſuffer the Court below 
to proceed, ch. 27. ſect. 87. 

How the Court above ſhall proceed upon a Record 
removed 1 into it by Certiorari, ch. 27. n 7. 


Challenge, 

A. 
Ne to 3 taken till a full jury have appeared, 
W dale de Wit be challenged alter he bath 


ſworn, 

Whether the —4 can take. a peremptory Chal- 
lenge, ch. 43. ſect. 2. 

Whether he nerd ſhew his Guaſee of 2 


before the Panel is peruſed, c tie Veer 4 
A — cannot challenge any af his ers, ch. 43. 


ſect, 4+ 
A Jure! challenged and drawn as to one, on a 
Pa Fenire, mult be drawn as io all, ch. 43. 
ſect 
The Pritane muſt take all his Challenges bim- 
elf, ibi 
Whether a Graud Juror may be challenged, ch 
25. lect. 15. 


B. 


| Whether & peremptory Challen 
Ill capital Caſes, ch. 43. ſe 
Whethet in Miſpriſion ot Treaſoi bid. 
Whether on collateral. Iflues, ch. 43. ſect. 6. 
Hew neny might be N peremptorily at 
Common Law, ch. 43. ſect. 7 | 
How many at this Day, ch. 4 3. fc. 8 
Whether the Challenge of 98 than the Law 
allows ſubject the Party io judgment of Death, 
or ſhall be only over-ruled, ch. 43. ſect; 6, 9. 
Whether it ouſts a Man from the Benefir of the 
Whenhe i it 
ch. 30. ſcet. 2. 


Na ptiamptory Challenge after 2 Challen bor 
Cauſe, ch 42. ſect. = 1 85 


C. 


Where he wha challenges for Capie mult ſhew 
his Cauſd preſently; 5 9. ſert. 1i0o 
Good Cauſes of Challenge that a Juror i in an A. 

en, Minor, ar Villain, id. 
Whether Peerage be a good Cle of Challeng 

G.. fect. 111 

Whether want of Freehold pede good Chal- 
. Jroge at Common Law, ch. 4 fect. 12. 
Wheaktr the Freehold required by Common Law 
war ita be of any certain Value, ib. 
iche Uſe of a. Conditional Frecheld in 
e aine Caunty wee ape ry Win 

ri be ſuffiaient, ch. 4 — 
Whether Jutor can — 5 obe 61 


I 2. which tequired in certain Cates Free- | 


hold to the Value of 4o f. ibid. 


Whether lie may be challengal by: Farce of 2 K 


- Or wan of Frechold to ſuch Value, ch. 43. 


ſect. 15. 


Whether this Statute extend to collateral Iſſues, 
80 anch to Crimes not capital, ch. 63. leet, 167 as 


Ly - 
LR T Fr 


wie allowable in W 


Whether a Challenge to t 


(ball be adjudged a ſanding. Mute, 


Whether it be not re _ as to Treaſon 
2 Ph. & A. ch. 43. ea 18. bie 
Whether a Ceſlui que Uſe of Freehold, or a Feoff;e 
to an Uſe, or a Remainder Manon a State for 
= be a Frechold within it, ch. 43. fc; 


Where urote worth 40 J. in Goods may paſs on 

the Trial of Felonies in Towns Corporate, ch 
3: ſect. 19, 20. 

VV here Jurors muſt have Freehold worth 101, 5. 
Aunm in England, a and 6 J. in Wales, Oe, 5 | 
43. ſect. 22, 23. 

Where they may be challenged for Infamy, ch. 


43. {ect., LEN. 
Whether ord of Conviction muſt be pro- 
duced, to make a Challenge a principal ane, 


ibid. 
Whether Old Age, Sickneſs, or Non-Refidence, 


- ru: Cauſes of Challenge, ch. 43. fect, 
: D. 

An Indiftor may be of the Petit Jury, ch. 43, 
+ ſect; 27. 

Whether the having a Claim to a Forfeiture, or 
having declared an Opinion concerning the 
Cauſe beforehand, be a good Caufe of Chal- 

lenge, ch. 43. ſect. 28. 

hether it be a good Cauſe of Challenge that a 

yu bath found others Guilty of the tame 

üdictment, ch. 43. fect. 29. 

W 3 _ giring one's Br the Names of 

Witneſſes, ch. 43. ſect. 


beter may be ta- 
ken for or againſt the King, ch. 43. lect. 31, 


Whether the being of the Kiog's Livery, or his 


Tenant, be a principal Cauſe of Challenge, ch. 
33. fect. 33. Te 


1 
Where, one half of the Jury ſhall be Aliens, ch. 


ſect; 34 
Suck Jurces, need no Freehold, & c. ch. 43.69.35. 
e Aliens need not de Aliens, ch. 43. 
ect 
m bar Aliens required for Trials of Treaſon, 
43. lect. 3 

Nor e between Aliens and Aliens, ch 
Wie are are 3 wichia the Statute concerning 
this Marter, ch. 4 


ſect 
8 Triatyutt bep prayed, <<. 43. ſect. 
| Wherher Sata are Alters to this Purpoſe, ch. 43. 


ect 41. | b 
Whether the Aliens of the 1 Jury muſt be of we 
| lawe-Countrey wich thet of the afty, ch. 45 
tet. 1 95 it's 
Whether the Party. be contluded by the ach. 
Return ef Jutors a3: Alens, ha alf mot 


ck. 48 feck. 44. 
What 25 ht- 2 Ml my of the Return Return of [ihe 


id whettice- the full 


of 1 and Dentzens mult. appeals ns 45* 


ee 49. 


Whe- 


At 


Ir 


=” 
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Whether 4 Deficiency oy # be ſupplied by a 
Tales de Circumſtantibus, ibid. 

Egyptians have no Right to ſuch a Venire, ck. 43. 
lect. 46. | VVV 


Champions. 


The Battel in Appeal muſt be in Proper Perſon, 
and not by Champions, ch. 45. ſect. 4. 


| Chancery. 


. Whether Perſons cominitted by it be bailable by 


other Courts, ch. 1. lect. 75 
Charge. 


He who has the bare Charge of Goods without 
a Poſſeſſion, as a Butler or cannot maiu- 
tain an Appeal, ch. 23. ſect. 44. 


Cheat. 


Any one may arreſt a notorious Cheat, ch. 12. 
ſect. 20. . 


| Chief Pledge. 


Anciently the fame with Petit Conſtable, ch. 10. 
ſect. 33. | 


 Church-narden. 


May ſue an Appeal for the Goods of the Church 


which were in his Poſſeſſion, ch. 23. fect. 44. | 


Cinque Ports. 
Whether a Certiorari lic to their Courts, ch. 27. 


Wo 5 


In what Manner to be directed, ch. 27. ſect. 41+ 
| Citizen. 

No Ken's 3 23. ſeR. 111. 

Whether a good Vine, ch. 23; ſect. 97. 


A City and the County thereof ſhall be taken 


primi facie to be of the ſame Extent, ch. 23. 
ſect. 118. 5 

Who may be Jurors for Trials in Cities, ch. 43. 
ſect. 12, 19, 24 | 


Grail Law, 


A Condemnation by it corrupts not the Blood, 
ch. 4. lect. 10. ch. 23. ſect. 12. 

What Appeals are triable by it, ch. 4. fect. 10. 
ch. 23. ſect. 11, 12, 29. —_ ſect. 2. ; 

What Credit the Courts of Common Law give 


to its Proceedings and to the Certificates of 


its Judges, ch. 4. fect. 10. 


A new Felony by Statute 


| Clergy. See Clerk. 
A. 


That the Benefit of the Clergy was 8 
anciently claimed as deduced D ſhall 
from the Law of God, ch. 33. have it. 
fects 1 | : 

That it was originally owing to the Canon Law, 

ch. 33. ſect. 2, 112. 3 

Not allowable to thoſe who had abjured, or con- 
ſeſſed, before Articuli cleri, ch. 33 lect. 3. 

Sometimes denied to thoſe in inferior S 38 

well as Laymen, before 25 E. 3. ch. 33. ſect. 


* 


4 | 
In later Times allowed generally to all qualified 


to take Haly Orders, not being Hereticks con- 
vict, Cc. ch. 33. ne = 
Whether allowable to a Perſon married ſucceſ- 
ſively to two Women, or to a Widow, ch. 33. 
ſect. 5, 6. 
Whether allowable ro Women, ch. 33. ſect. 5, 


77 8. | 11 4 =o 
Whether to Sacrilegious Perſons, or to thoſe who 


had broken Priſon, ch. 33. fect, pg .. 


Whether allowable more than once to Perſons 
not in Holy Orders, ch. 33. ſect. 10, 11. 

What greater Privilege than others, Perſons in 

| Holy Orders have in Refſpe& of the ae” 
C the Clergy, ch. 33. fect. 10, 11, 12, 13. Ke 

kx. | 

Peers ſhall neither be burnt, nor put to read, ch. 

33. ſect. 109, 115. OLI PLES 


At Law Clergy was generally al- For what 


lowable except for High Traſon Crimes. 

and Sacrilege, ch. 33. fect. 20. 
Whether for Petit Treaton, ch. 33. ſect. 21. 
Whether to infidiatores viaram, &c. ch. 33. ſect. 


22, | 
In other Caſes the Denial of it mult be ground - 
ed on ſome Statute, ch. 33. ſect. 23. | 
tha Cler- Whether te 
gy unlels expreſsly excluded, ch. Felonirs by 
33. lect 24. e 
How far the Indictment, c. and Evidence which 
ſhall exclude a Man from his Clergy by Force 
of a Statute mult bring him within the Letter 
of it, ch. 33. ſect. 25, 79. 7 51 
Whether a Statute by excluding Whether 10 
Principals from their Clergy Acre ſſaries. 
ſhall be conſtrued to enctude iim 
Acceſlaries, & e oonverſo, ch. 33. 
lect. 26, Ek IV 
Whether Outlaws, and thoſe who Ontlev:, 
ſtand Mute, Cc. ſha} have their Aate, c. 
Clergy, ch. 30. lect- 24. ch. 33. 
ſect. 27. 


N 
1 


Whether Approvers. ch. 24 ſect. 25. 
Whether thole who challenge perempterily mor 
than the Number allowed by Law, ch. 33. ſect. 
27, 28, 31, 36, 48, 49, 62, 64. „ en 
Whether a Siatute by excluding thofe who are 
found Guilty, exclude! thaje- who e e 
| Fe „ Han 
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ſtand Mute, Sec. ch. 30. ſect. 24. ch. 33. ſea, Whether Robbery in general be ouſted of Ctcr. 


28, 
o C. ** 

A eneral 23 H. 8. 1. ſet forth and expound- 
View of the "< ch. 33. ſect. 30, * 
Statutes 25 H. 8. 3. ſet forth and expound- 
which ouſt the ed, ch. 33. ſect. 32> 3. 

Benefit of 1 E. 6. 12. ſet forth and expound- 
Clergy. ed, ch. 33. ſect. 34 to 42. 


5 & 6 E4.6, 10. ſet forth, ch 33. 


5 ſec, 42. ; 
Whether it revives 23 or 25 H. 8. ch. 33. ſect. 
43, 44+ \- | | 1 


F. 


Whether Petit Treaſon be ouſted of Clergy, ch. 
3. ſect. 50 0 6 4. | 
Whether Homicide, ch. 33. ſect. 54 to 59. 
Whether cutting a Purſe, ch. 33. ſect. 59, 60. 
Whether Horſe-ſtealing, ch. 33. ſect. 61, 62, 63. 
Whether Realing to the Value of 40 s. out of a 
+ Shop or Houle, Cc. ch. 33. ſect. 65, 68. 
Whether ſtealing Woolen Manufactures from the 
+ Temters, ch. 33. ſect. 69. 6 
Whether Realing Naval Stores, ch. 33 ſect. 70. 
Whether Sacrilege, ch. 33. ſect. 72 1076. 
Whether Robbery in or near the Highway, ch. 
1 E 78, 79. = - 
Robbery. How ſuch Robbery muſt be laid 
in the Indictment, ch.33. ſect. 79. 
Whether one found Guilty in one County of an 


Offence amounting to Robbery or Burglary 


in another be excluded from his Clergy, ch. 
8 555 fect. 8o, 81. . 

Where it mult appear by Evidence, and where 
by Examination, that the Offence in the other 
County amounted to Robbery or Burglary, ch. 

i 8 

Vhe 


County wherein he is tried of an Offence 


vhich needs the Benefit ol the Clergy, ch. 33. H 


ſect. 84. B4E 
Where Robbery in a Dwelling-houſe, putting a 

Perfon in Fear, is ouſted of Clergy, ch. 33. 

ſet. 85, 86. : 5 | 
Where Houſe- breaking, wh ſect. 87. 
Whether: there muſt be an actual Breaking, ch, 


7 33: ſect. 7. ; CE 

Where Robbery in a Houſe which ſome Perſon is 
in at the Time, is ouſted of Clergy, ch. 33. 
ſedt 89 to 994. | | 

Whether a Sojourner's being in a Houſe, brings 
it within 5 & 6 E. 6, ch. 33. ſect. 93. 

How an Offence of this Kind in Mhite- Hall is to 
be proceeded agianſt, ch. 33. ſect. 93. | 
Where Robbery in a Houſe which no Perſon is 

in at the Time, is .ouſted of Clergy, ch. 33. 


ſec. 95. | 

Whether ſuch Robbery muſt be accompanied 

with breaking, ch. 33. ſect. 96. . 

Whether a Chamber in an Inn of Court, or a 
Lodging in Mhite- Hall or Somerſet-Hoyſe be 
within 39 El. 15. ch. 33. ſect. 97. 

Whether Abettors who are preſent but do not 

2 are within the ſaid Statute, ch. 33. ſe. 
98. 

3 


ther the Party muſt be found Guilty in the I 


gy, ch. 33. ſect. 103. 
Whether Br lary, chu 33. ſect. 104 to 10). 
Whether A. ſon, ch. 33. lect. 107, 108. 


B. 


Clergy was anciently demandable A nh 
before any Proceeding againſt Time de- 
the Clerk, ch. 33. ſect. 110. mandable, 

But * at this Day till after Trial. 
ibid. | 

Where it may be allowed after Judgment 
even under the Gallows, ad — an br, 

BY omg pe ch. 33. ſect. 111. 

Where the Court may in Diſcre- Demand, 

tion allow it, without any De- nhether w- 


mand either by the Priſoner or ceſſar). 


Ordinary, ch. 33. ſect. 112, 
1 13. . . * 5; | | 
The Temporal Judge is to determine whether the 
Party who demands it be intitled to it ot 
not, ch. 33. ſect. 113. 
The Neceſſity of reading a Verſe is 
ouſted as to Peers by 1 E. 6. and Reading, 
as to all Perſons in general by | 
5 Anne 6. ch. 33. ſect. 114, 115. 
How the Ordinary ſhall be puniſhed for demand- 
| ing or refuſing a Clerk againſt Law, ch. 33. 
esl. 116. 5 | 


F. 

Whether a Clerk ſhall be delivered to the Or- 
dinary before he is arraigned of all the Crimes 
whereof he is indicted, ch. 33. ſect. 117. 

Anciently Clerks convict being delivered to the 


Ordinary were kept in his Priſon till tried by 
a Jury of Clerks, ch. 33. ſect. 117. 


The Benefit of Purgation or Acquittal by ſucli 


Jury, ch. 33. ſect. 117. | 
he Conſequence of not being able to make Pur- 
gation, ch. 33. ſect. 118. | : 
ow the Ordinary might be compelled to admit 
2 a Clerk to his Purgation, ch. 33. fect. 119. 
Where a Clerk ſhould be. delivered to the Ordi- 
nary generally, and where ſpecially, «bq* 
3 facienda, ch. 33. ſect. 120. 


here it was an Eſcape to ſuffer a Purgation,ivid. | 
Whether a Clerk having been delivered to the 


Ordinary could be afterwards remanded, cl. 
32, fect. 117, 122. e 


G. 
In what Manner one admitted to his Cletgy Is 
to be marked, ch. 33. ſect. 121. 


Whether he may be bailed or committed and for 
what Time, ch. 33. ſect. 121, 125. 


The Miſchief at Common Law that Perſons ad- 


mitted to their Clergy could not be after in 

peached for any precedemtOffence,ch33.fect.122- 
But now they ſhall anſwer all other Felonis — 

within the Benefit of the Clergy, and tba 


be diſcharged only as to thoſe which are with 


in the Benefit of it, ch. 33. fect. 123, 12% 


127. ; 
And after burning in the Hand ſhall be delivercd 
without Purgation, ch. 33. fect. 124+ Whe- 


In 


v 
v 
v 

4 
f 
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| 
| 
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Whether ſuch burning ſhall enure by way of 


Purgation, or Statute-Pardon, or of both, ch. 


3. lect. 128. ; 

It reſtores the Party to his Credit, and gives a 
Capacity to purchaſe Goods and retain the 
Profits of Lands, but doth not reſtore any 
Thing that was forfeited, ch. 33. ſect. 129. 

Whether it take from the Spiritual Court the 
Power of depriving for the Erime for which 
the Clergy is allowed, ch. 3 ſect. 130. 

Thoſe who are exempt from burning have the 
ſame Privilege without it, as others with it, ch. 

3. ſect. 131. | 

Adionable to call them Felons, ch. 33. ſect. 

. 8 


H. 


Where Perſons conviR of Larceny may be award- 


ed to the Houſe of Correction, and for what 
Time, ch. 33. ſect. 134. 


In what Caſes, and in what Manner, Perſons 


convict of Felonies, within or without the 
Benefit of the Clergy, may be tranſported, Oc. 
ch. 33. fect. 134, GG. | | 

The Penalty of returning without Leave, ch. 33. 
ſect. 134. | | 


Clerk. 


| Whether Perſons in Holy Orders are the only 


' Perſons intitled to the Privilege of the Cler- 
wi ch. 33; lect. 1, 2, 4 8. 


ether they may demand it more than once, ch. 


33. ſect. 20, 11. : | 
Whether they are intitled to it where others 

are not, ch. 33. ſect. 12, 13, 30, 35, 50, 107. 
Whether they are to be burnt in the Hand, ch. 

33. ſect. 121, 131. | 


The Import of the Word Cericus, ch. 33. ſect. 


6 oak Addition, ch. 23. ſect. 109. | 

Perſons in Holy Orders cannot be Approvers, 
ch. 24. ſect. 7. | 

Being Appellants the Defendant cannot wage 
his Battel, ch. 45. ſect. 4. . 

Are not to be amerced according to their Spiritual 


Benefices, ch. 22. ſect. 26. 
Clerk of the Crown, of Aſſiſe, and of Peace, &c. 


In what Manner to certify the Conviction or 
Attainder of one admitted to his Clergy in 
order to ouſt him of the Demand of it a ſecond 
Time, ch. 33. fect. 14 to 20. 


Clipping. See Coin. 
Coin. 


Ju - t in Treaſon for counterfeiting it, ch. 

Reward for apprehending a Counterſeiter or Clip- 
per of it. ch. 12. ſect. 25. 

Where Clippers, &c. diſcovering others, are inti- 
tled to a Pardon, ch. 37. ſect. 4,5. 


Collateral, See Iſſue. 


Whether collateral Matters in a different Coun- 


ty from that of an Indictment may be found 
in it, ch. 25. ſect. 33. 


College of Phyſicians, See Phyſician. 
Command. | 
Where it makes a Man an Acceſſary before the 
Fact, ch. 29. ſect. 16, 18 to 23. 


Whether Perſons impriſoned by the Command 
of the King, (ch. 15. ſect. 36, 66 10 71.) or of 


his Juſtices, (ch, 15. ſect. 37.) be bailable. 


See Title Bail, under Lett. E. I, 
Commiſſion. 


Whether the Court of the Conſtable and Mar- 
ſhal can be holden by Commiſſion, ch. 4. ſect. 


13. | 
Alt” Commons mult be agreeable to known 
ſtated Forms, ch. 5. ſect. 1. the 2d. 


Whether Commiſſions of Oyer, &c. come not 


under the general Notions of Writs, ibid. 
Whether any new Commiſſion not warranted 
by Precedents be legal, ch. 1. ſect. 4 to 10. ch. 

6. ſect. 1. | | | | 
Whether Commiſſions to ſeiſe Goods without le- 

gal Proceſs, or to inquire of Offences without 

giving an Authority to determine them, be 

legal, ch. 1. ſect. 7. ch. 5. ſect. 1. the 2d. 

See Aſſociation, Oyer and Terminer, Cc. Gaol- 

Delivery, Peace and Fuſtices. 


How Commiſſioners are to be aſſigned by the 
King for the Trial of Foreign Treaſons, ch. 


25. let. 49. See Courts, Lett. A. and Judges. 
Whether Judges Commiſſions be determined by 
the Demiſe of the King, ch. 1. ſect. 11, 12, 


= 958 | 
What Commiſſions for the Peace are not fo de- 
termined, ch. 8. ſect. 30. 


Commitment. 
| 


Whether a Clerk convicted of Manſlaughter ſhall 
be committed or bailed, &c. ch. 33. ſect. 121, 
125. | | 

Where Priſoners are bailable for want of Form 

in their Commitment, See Bail. under Lett, I. 

Perſons apprehended for Crimes not bailable, 

or not offering Bail for Crimes bailable, are 
to be committed, ch. 16. ſect. 1. 


| my = Juſtice of Peace may commit thoſe 
e 


who Yefuſe to be bound over, or to do the 


Thing he has Power to require them to do, ch. 
16. ſect. 2. 


Whether a Conſtable or Private Perſon may com- 
mit Felons arreſted by them, or whether ſuch 


Commitment muſt be by Warrant by ſome 


Magiſtrate, ch. 16. ſect. 3. 


H h h h h h | A Privy 


A Privy Counſellor, or Secretary of State may 
commit for State-Offences, ch. 16. ſect. 4. 


B. 


A Commitment to any Priſon out of the Realm 


is illegal, ch. 16. ſect. 5. 

Whether it muſt be to the Common Caol, ch. 
16. ſect. 6. 

Where a Priſoner may be lawfully detained out 
of the Common Gaol, ch. 16. ſect. 9. | 

Whether the King's Grant can authoriſe a Private 
Prifon, ch. 16. ſect. 7. | ; 

Who may claim a Priſon as a Franchiſe, ibid. 

To what Gaol he ſhall be committed who is ar- 
reſted in one County for a Felony done in an- 
other, ch. 16. ſect. g 

Where a Priſoner ſhall be kept whom the Gaoler 
will not receive, ch. 16. ſect. 9. 

The Penalty of removing a Priſoner from one 
Priſon to another without proper Authority, 

and what is a proper Authority for this Pur- 
poſe, ch. 43. ſect. 10. 


How Juſtices are to take the Examination of Of- 


fenders, and the Information of others, before 
they make a Commitment, and how they 


ought to certify ſuch Examinations and Infor- 


mat1ons, ch. 16. ſect. 11. 
How long a Juſtice may detain a Priſoner in 
order for ſuch Examination, ch. 16. ſect. 12. 


C. 


The Form of Under whoſe Hand and Seal a 
the Commit- Commitment muſt be, and to 
ment. whom directed, ch. 16. ſect. 


; 1 5 f 
Whether it muſt be in Writing, and ſhew the 
Authority of him that made 1t, and the Time 
and Place, ibid, | | | 
In whoſe Name, and under whoſe Teſte it muſt 
be-made, ch. 16. ſect. 14. ; 
Whether it may order a ſafe and cloſe Cuſtody, 
ch. 16. ſect. 15. 
With what Certainty it muſt expreſs the Crime, 
and whether a Commitment for Treaſon or 
Felony in general be good, ch. 16. ſect. 16. 
Whether it muſt ſhew that the Party was charged 
on Oath, ch. 16. ſect. 455 | 
What is a good Concluſion of ſuch Mittimus, 
ch. 16. ſect. 18. „ 


D. 


In what Manner Offenders ſent to Priſon are 

compellable to bear the Charges of the Con- 

, veyance, ch. 16. ſect. 19, 20. No; 

To what Juſtices Commitments are to be gertiſied, 

and how the Perſons committed are fo be de- 
livered, ch. 16. fect. 21, 22. 


Common Law. 


14 2 P. & M. which orders that all Trials of 
Treaſons ſhall be according to the Common 
Law, doth not abrogate 35 H. 8. concerning 
the Trial of Foreign Treaſon (ch. 25. ſect. 510 
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Nor 26 or 33 H. 8. concerning Forfeitures ſot 
Treaſon, ch. 49. ſect. 21. 


Whether it abrogate 16 5 & 6 E. 6. concerui 
two Witneſſes in Treaſon, (ch. 25. tect. 131,144, 
ch.49.ſect. 2.) or 33 H. 8. concerning the Trial 
of Treaſon, Ec. examined by the Privy 
Council, ch. 40. ſect. 2. 


Commons. 


Commons of Counties in 28 E. 3. equivalent 
to Freeholders, ch. 9. ſect. 9, 10, 11. 


Computation, See Tear and Day. 


Concealment. 
Petit Jurors in a Leet amerceable for conceꝛ ing 
aà Matter preſentable, ch. 22, ſect. 24 ch. II. 
ſect. 4. 


: Confeſſion, | 


What is ſuch a Confeſſion as makes no Witneſ- 
{es neceſſary, ch. 25. ſect. 142. | 
Expreſs Confeſſion, what, ch. 31. ſect. 1. 


bs "00 to be received after Not Guilty pleaded, 
ibid. | 


Whether it eſtop a Defendant from pleading Not 


Guilty, ch. 31. ſect. 2 


An . e Confeſſion, t. and the Effect of 


it, ch. 31. ſect. 3, Tc. » 

Whether any Confeſſion bar the Party from mo- 
ving in Arreſt of Judgment, ch. 31. lect. 4. 
m_ it may be allowed for Evidence, ch. 46. 

ect. 3. — 9 55 
Whether the Witneſſes of a Confeſſion out of 
Court be Evidence, ch. 46. fect. 4. 
Whether a Confeſſion when given in Evidere 
can be taken by Parcels, ch. 46. ſect. 5. 
Whether a Confeſſion exclude from Bail, ch. 15. 
ſect. 40. ' | 


Whether from Clergy, ch. 33. ſect. 3. | 


EN 
Whether from making Purgation, ch. 33. {ect | 


LO... 

A Statute taking away Clergy from thoſe whoarc 
found Guilty, extends to thoſe who are con- 
victed by Confeſſion, ch. 33. ſect. 28. 


Whether one 'who has confeſſed can be {aid to 


- ſtand mute in ReſpeR of his ſubſequent Silence, 
ch. 30: fert. 4. | 
Set Demurrer. = 


Conſent. 


"Whether a Woman's Living with a Raviſber, 


Gc. be concluſive Evidence of her Conſent, ch. 
23. ſect. 68. _ Ye 
Whether one under the Age of twelve Leas, 

can conſent to a Raviſher, ch. 23. ſect 9, a 
Whit is forfeited by ſuch Conſent, ch. 23. lee 


| Conſervators of the Peace, See Peace, A 


Con- 
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Conſpiracy. 


Conviction of Conſpiracy diſables a Man from 
being a Witneſs or Juror, ch. 43. ſect. 25. ch. 
46. lect. 19. 


Conflable, 
A. 


Care of Con" The Antiquity and Nature of the 
Fable and Office of High- ( onſtable of 
Marſhal. England, ch. 4. ſect. 1, 3. 


He is a Keeper of the Peace throughout the Realm, 
ch. 8. ſect. 2. 


| Conſtable and Marſhil reftrained by Statute 


trom meddling with Pleas and Suits touching 
the Common Law, and reſtrained to Things 
touching Deeds of Arms out of the Realm, and 
to Things that touch War within the Realm, 
and to Appeals of Things done out of the 
Realm, not determinable by the Common 
2 ch. 4. ſect. 4, 5. See Appeals under Lett. 


Whether they have Conuſance of Diſputes con- 
cerning e and Satisfaction in Points 

of Honour, and falſly aſſuming Arms, and 
2 of the Gentility of Families, ch. 4. 
ect. 7. . 

Whether they can puniſh Private Perſons for 
Marſhalling Funerals, ch. 4. fect. 7. the 2d. 

Whether the Lord Marſhal can hold the Court 

without a Conſtable, ch. 4. ſect. 8. 

In what Manner, and by what Law the Court 
proceeds, ch. 4. ſect. 10. 


Whether an Information lie in it, ch. 4. ſect. 
11. | 


Whether it may be prohibited, ch. 4. ſect. 12, 
Whether it may be holden. by Commiſſion, ch. 4. 


ſect. 13. 
B. 


Conftables of The Antiquity of the Offices of 
Hundreds, Conftables of Hundreds and 


. Tithings, Sc. ch. 10. ſect. 33. 
Their Power to keep the Peace, ch. 8. ect. 


6, II. : 
Affrayers, Nightwalkers, and Haunters of Baw- 


N Ce. to be arreſted by them, ch. 10. 
88. 34. 


3 | F 
Thoſe who expoſe Children in the Streets, ch. 12. 


ſect. 19. 

Felons. See Arreſt under Lett. D. 

Where in making an Arreſt they need not ſhew 
their Warrant, ch. 13. ſect. 28. 

Where they may execute a Warrant out of their 
own Precincts, ch. 13. ſect. 30. 

Whether they have Power to commit or bail 


thoſe whom they have arreſted, ch. 15. ſect. 8 
o 


What Offences are to be prefented by them, ch. 


10. ſect. 34. 

They 88 Officers for executing the War- 
rants of Juſtices of Peace, ch. 10. ſect, 335. 

Whether of Common Right they may act by 

Deputy, ch. 10. ſect. 36, 37.5 8 
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7. | 1 
Whether : Cuſtom that the Inhabitants of a 


5 


C. 


Whether they are to be appointed How appoint- 
by the Sheriff, or Steward, &c. el. 


or choſen by the Decennary, ch. 
10. ſect. 5 


Town ſhall ſerve the Office of Conſtable by 
Turns be good, ibid. f 


Whether a Woman may ſerve the Office of Con- 
ſtable, ibid. | | 
By whom a Conſtable may be removed, ch. 10. 
ſect. 38. ' N Fa 
Whether Attoruics and Barreſters Mho are pri- 
are privileged from being Con- vileged from 
ſtables, ch. 10. ſect. 39. bring Con- 
ſtables. 
Whether Aldermen of London, ch. 
10. ſect. 9. . 
bas Captains of the King's Guards, ch. 10. 
ect. 41. | 
Whether Apothecaries, ch. 10. ſect. 45, 
Whether all practiſing Phyſicians as well as thoſe 


of London, ch. 10 ſect. 41, 44. | 
Whether all Surgeons as well as thoſe of London, 
ch. 10. ſect. 42, 43. f . | 
Whether Gentlemen of Quality, ch. 10. fect. 
D. 
Whether one may be committed, fined, or a- 


merced or indicted, for refuſing to be ſworn 
Conſtable, ch. 10. ſect. 46. 


What ought to be the Form of the Indictment, 


ibid. 


Whether the Court of King's Bench will com- 
mand an Admiſſion or Reſtitution into, or 
— from the Office of Conſtable, ch. 10. 

ſect. 47. | 

What Power of this Kind Juſtices of Peace 


have in Relation to Conſtables, ch. 10. fect. 
48, 49, 50. | 


Conſtruttion. See Statute, 
Contempt. 


Where it makes a Man liable to an Attachment, 
See the Title of Attachment. 

It 18 a Contempt to adviſe one againft whom a 
Warrant is iſſued, to abſent bimſelf, ch. 29. 


4. | 

Whether the Temporalities of a Biſhop may be 
ſeiſed for Contempts, ch. 33. ſect. 116. 

Commitments for Comtempts, whether bailable, 
ch. 15. lect. 37. 64, 75. See Bail, Lett. I. 

Contempts in any Court of Record fineable, &c. 
ch. 10. ſect. 15, 17. 1 

And puniſhable by Impriſonment alſo by any 

Court of Record except the Leet, ch. 1. ſect. 
15. , ; ,  #. 

An Amercement for a Contempt needs no Affeer- 
ment, ch. 10. ſect. 19. _ 


Contra pacem, Contra Coronam, &c. See Inditts 


Contra 
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Election. 
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Contra formam Statuti. See Inaiłtment, K. and 
Statute. 


Coxvilt ion. 


Whether on a Joint Indictment ſome of the De- 


fendants may be acquitted and others con- 

victed, ch. 25. ſect. 91. 1 

Whether a Conviction on one Proſecution may 
be pleaded to another. See Autrefoits Acquit, 


&c, Lett. C. 


Where a Conviction diſables a Man from being 
a Witneſs or Juror, ch. 46. ſect. 19 to 24. ch. 


43. lect. 25. 
Whether a Certiorari be grantable after a Con- 


viction, ch. 27. ſect. 31, 


2. 

Statutes excluding from Clergy Perſons found 
Guilty extend to thoſe who are convicted by 
Confeſſion, ch. 3: ſect. 28, 31. 

Perſons convict of Fel 
cept by the King's Bench in Special Caſes, ch. 
15. ſect. 40, 79. 


Cook. See Charge. 
Copy. 


Where a Defendant ſhall have a Copy of the In- 
dictment, ch. 39. ſect. 13, 14, 15. | 


Copyhold. 


Whether forfeitable for Treaſon or Felony, ch: 


49, lect. 7. 
Corber, Sir Jobn, his Caſe, ch. 16. ſect, 67 to 50: 
| Coroner. 
I 


Coroner an antient Officer, ch. 9. ſect; 1. 

Whence ſo called, ibid. 5 

The Number of them in each County, ibid. 

Knights, Weſtm. 1. requires that they ſhall 

be Knights, ch. 9. ſect. 2. 

Whether the Intent hereof be not anſwered by 
chooſing Men of good Ability, ch. . ſect. 3. 

14 5: requires that they have Land in Fee, ch. 
9. lect. 4. 3 

Their Office determines not by the Demiſe of the 
King, ch. 9. ſect, . | 

The Form of the Writ for their E- 

n co lection, ch.. ſect, 6. 

In what Manner they are to be ſworn, ch. 9. ſect; 


By © T7008 | 
Tf 3 the County muſt anſwer, ch. 9. 
ect. &. 


They are to be choſen by the Frecholders, ch. 9. 


fect. 9, 10. 


The 8 of making them cannot be claimed 


reſcription, ch. 9. ſect. 11. 


by 
Diſcharge. Writ they may be diſcharged, 
ch, 9. ſect. 12. 


How the Writ for their Diſcharge may be ſuper- 
ſeded, ch. 9. ſect. 13. 
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ony, Cc. not bailable, ex- 


For what Cauſes, and by what 


B. 


Whether a Coroner be a Keeper of the Peace, aud 
may grant Proceſs, and may take Sureties for 
Ut, „ „ . | 

How far he has Juriſdiction over Ses. 
Offences on the Seas, ch. tect.1 4. 

How far over Offences within Verge ib 
the Verge of the King's Court, Cour, 
ch. 9 fect. 15. | 

An Indictment before a Coroner of the Coun 
and a Coroner of the King's Houſe, of am 
Offence not laid within the Verge, void, ch. 
9. ſect. 16. | | | 

Whether an Indictment can be well taken by 
one and the ſame Perſon being Coroner of the 

County, and of the King's Houſe, chi 9. ſect. j. 

Where the Coroner of the King's Houſe may in- 
uire of Death without the Coroner of the 
ounty, ch. 9. ſect, 18. 


C. 


In what Manner he is to take an Inquiſition of 
Inquiſition of Death, ch. 9. Death. 
oct. 19, 20--— 5 

He is to inquire of the Death of thoſe who die 


in Priſon, tho' not mentioned in the Statute 


De officio Coronatoris, ch. 9. ſect. 21. 


The Inquiſition muſt ſhew where it was taken, 


and the Jurors Names, and that they were 

tworn, but needs not ſhew that they were of 

the next adjacent Towns, ch. 9. fect. 22. 
How it muſt ſhew that the Coroner was Coroner 

of the Place, ch. 25. ſect. 121,130. 
It is void unleis taken on View, ch. 9. ſect. 23. 
Who ſhall take the Inqueſt where the Body cau- 
not be viewed, ibid. 
Townfhip, &c. amerced for ſuffering a Body to 
lie till it be putrefied, ibid. | 
Where a Body may be taken up in order to be 

viewed, ibid. _ 


Where an Inquiſition ſhall not be received for 


having been taken too long a Time after the 
Body hath been buried, ch. 9. ſect. 24. 


Whether the Inquiſition mult be taken in the 


ſame Place where the Body was view'd, ch. 9. 
ſect. 25. : ; 4 
Whether it be void as to Acceſſaries, ch. 9. ſe 
26, 27. ; [4 z $ 
Whether it ought not to inquire of the Clean 
| ſtances and Cauſes of the Death, ch. 9. ſect. - 
Where it ſhall cauſe the Townſhip to be 1 
which ſuffers the Offender to eſcape, or throu 
whole Neglect of repairing a Bridge, ©. the 
„Death happened, ch. 9. fect. 28, 29. ug 
The Puniſhent of a Coroner for being remus in 
taking an Inquiſition, ch. 9. ſect. 29, 5 . 
For not certifying it to the next General 20 
Delivery, ch. 9. ſect. 30. * 
In what Manner, and under what Penalty iT 
to take and certify the Evidence, and bind o 
the Witneſſes, ch. 9. ſect. 31. 1 Jur 
Whether the Judges may compel the Frog 8 
acquitting a Defendant of ſuch an Inquii * 
to find by what other Means the Decea 
came by his Death, ch. 9. ſect. 33. D be 


* 
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* 
D. 


Whether a Coroner may inquire of Houſe- break - 
ing, Rape, and Breach of Priſon, ch. g. ſect. 


W *. of Treaſure-Trove, and Royal Fiſhes, 
ch. 9. ſect. 36, 37. : | . 
He may receive Appeals of Ielony and Mayhem, 

ch. 9. lect. 39. | 


9 ; 1 
Whether he be the only Judge in ſuch Appeals, 


and the Sheriff's Pretence be only required for 
his taking a Counter-Roll, ibid. 


Whether he can receive an Appeal or Ab- 


juration of an Offence out of the County, 

ch. 9. ſect. 40, 43. | 
Whether he can try the Appellees, and what 

Proceſs he may award againſt thein, ch. 9. ſect. 


5 
The Certiorari for the Removal of ſuch 1 
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muſt be directed to him and the Sheriff, 
r | 


Whether he may receive the Appeal of an Ap- 


prover of an Offence in the ſame or a different 
County, and what Proceſs he may award 
| thereon, and whether he may award an Exi- 
gent, ch. 9. ſect. 43. ch. 24. ſect. 22. 
How far he may take an Abjuration, or the 
Caiteſſion of the Breach of Priſon, or the 
Confeſſion of that or any other Felony by an 
Approver, ch. 9. ſect. 44- | 5 


| E. 
Where Coroners act judicially the AR of any one 


of them is the Act of all, but not where they 


act miniſterially, ch. 9. ſect. 45. | 
After a Cauſe is attached in one as Judge, the 
Proceeding of any other will be void, ibid. 
Whether a Coroner may take a 
Fee, Dee in any other Caſe except 
that of Perfons ſlain, and he- 


ther in Caſe of Death by Miſadventure, ch. 9. 


ſect. 46, 47, 48. 
| . 


Whether a Coroner's Record of an Abjuration, or 
Coufeſſion, admit of any Traverſe to its Truth, 
or Plea of its being unfairly taken, or con- 

cerning the Identity of the Perſon, ch. 9. ſect. 


49. 

Whether the Judge may may not take an Inqui- 

ry Ad informandam conſcientiam, ibid. 

Whether an Eſcape found befote a Coroner be 
traverſable, ch. 9. lect. 50. 

Whether the Flight of one found Guilty of Ho- 
micide before the Coroner be traverſable, and 
whether it ſhall be avoided by a contrary 
finding before Juſtices of Oyer, and what is for- 
feited by it, ch. 9. ſect. 51. ch. 49. ſect. 14 

Whether a Coroner's Inqueſt finding one a felo 
de ſe, be traverſable, ch. 9. ſect. 52. 


Where a Melins inquirendum (hall be awarded on 


ſuch Inqueit for the Coroner's Misbehaviour, 
ch. 9. ſect. 53. 


Corporation. 


Whether there be any Neceſſity that Jurors have 
a Freehold for Trials in Corporations, ch. 43. 
ſect. 12, 14, 24. | 


Correction. 


Where Perſons convict of Larceny may be ſent to 
the Houſe of Correction, ch. 33. ſect. 134. 


Corruption of Blood, 


Judgment by the Civil Law corrupts not the 
Blood, ch. 4. fect. 10. ch. 23. fect. 12. 
Every Aitainder of Treaton and Felony takes 
away the Nodihty and Gentility of the Perton 
attainted, ch. 49. ſe. 47. 1 
And diſenables him from inheriting or being in- 
herited, ch. 49. ſect. 48. IP | 
And bars all others from deriving a Deſcent from 
any Anceſtor thro' him, ch. 49. ſect. 49. 
Yet it leaves the Party a Capacity to purchaſe for 
the King's Benefit, neither will it during his 


Life ſuffer his Younger Brother to be Heir to 


the Father, ch. 49. fect 50. 


It cannot be abiolutly ſalved without an Ac of 


Parliament, ch. 37, fect. 57. ch. 49. lect. 51. 
Cojts; | 


For Coſts on an Information Criminal, or 44 


tam, See Information, A. F. 3 | 
Where a Pardon will oy” Colts given by a 


Spiritual Court, ch. 37.1 43» 53: 


Indictment by Certiorari, ch. 27. ſect. 36, 37. 
| Counſel, ; i; 


No one ſhall have Counſel on the General Iſſue, 
unleſs ſome doubtful Point of Law ariſe, ch. 
mee, $5 e 

Inſtances of ſuch Points, ch. 39. ſect. 4. 
The Reaſon of the Law in this Cale, ch. 39. ſect. 2. 


The Priſoner muſt propoſe the Point, ch. 39. ſect. 


4» | F425 TY. 

But in Appeals, (ch. 39. ſect. 3.) and upon Spe- 
cial Pleas and Aſſignments of Error, ch. 25. 
ſect. 28. ch. 39. ſect. 5.) the Defendant ſhall 
have Counſel. Rai 

But not for a Queſtion concerning Parliamentary 

 Froceedings, ch. 39. fect. 6. IE TT 

Whether any one may be Counſel who is not 
aſſigned by the Court, ch. 39. ſect. 5, 7. 

3 > Ara Countel may be 1o aſſigned, 
ch. 39. ſect. 9. 

Whealtcr a Counſel once afligned can be diſchar- 
gd *** the Priſoner's Conſent, ch. 39. 
ect. 8. | 


What Proviſion is made by Statute for; Counſel 
in Treaſon, ch. 39. ſect. 10, 11, 12. 


Covin, See Pleading. 


\Tiitii- | | (9 - 


How they are to be tax d on the Removal of an 


- — x — 3 — — 


. 


{I ND E X. 
e * 
Ounſellor. | . 


Where liable to an Attachment, ch. 22. ſect. 30. Whether one be indictable here for a feccn 
© RY | Marriage where the firſt was beyond gen = 

„ » EIS . converſo, ch. 26. fect. 37. PETS 

FW Where; scuptkrfeiting the Coin, and Felonics in 


* 


A Count which doth not purſue a Writ abates Wales are indictable, ch. 25 ſect. 39. All 
it. See Abatement. | Whether un Acquittal in Wales be a good Bar 4 t 
For the Form of the Count in an Appeal. Sce an Indictment in England, ch. 25. lect, 40. c WI 
- Appeal, Lett. M, N, O. | T5: fe %o La f 
For the Form of a Count or Avowry for the Re- 5 8 WWI 
covery of an Amercement in the Torn or Leet, CG 
6 | 3 | WI 
Where a Woman's Conſent to a Raviſher ſhall be It what County Treafons and Felonies upon th. 7 
taken 172 in a Count in Appeal of Sca are indictable, ch. 25. fect, 41 to 46, ; , 
+ Rape, ch. 23. ſect. 63. In what County Treaſon beyond Sea was indi. wi 
How an Appellee may be proceeded againſt at able at Common Law, ch. 25. tc&. 46, 
the Suit of the King on the Count in Appeal In what County by 35 H. 8. ch. 25, fect, 17. | 
after a Nonkuit of the Appellant, ch. 2g. ſect. From what County the Petit Jurors thall come 
7 10 13. - ED | where the Court which took the Indictment ot | 
1 | W | tuch Treaſon, removes into a different Couny Cor 
"or a dt uy, 
Counter · Roll. ch. 25. leck. 48. | cor 
1 . | What is a ſufficient Aſſignment of Commiſſioners 
Sheriff to have a Counter-Roll with the Coroner, y the King in purtuance of this Statute, | 
e | „ 2% ſeat 49. ch 
| 71 WhetherTreatons in Ireland are within the Pur- W 
| County. view of it, ch. 25 ſect. 50. | 
| Whether it be repealed by 1 & 2 Ph. & Ma. ch. V 
A. 25. lect. 51. | PI | 
. „ Acceſſary in one County to a Felony in another, H 
In what County Appeals are to be brought, cl. where indictable, ch. 25. fect. 52. ch, 29. lect. 
223. fect. 35, 47, 71. | 48. to the End of the Chapter. Ces V 
Whether a Coroner may receive an Appeal of In what 2 a Qui tam may be brought, Ke 
an Offence out of his own County, or award Iormation, C. | tn Ir 
Proceis out of it. ch. 9. ſect. 40, 43. Sce From what County the Jury for the Trial of a 
Sal- Deliver. | OK Cauſe is to be returned, ch. 40. dee Juror. bi 
Whether Juſtices of Oyer, Cc. may fit in one A. : og | | 
County to try Offences in another, ch. 5. ſect.18. How far Juftices o. Peace for the County may 
- Whether a Man can be put to antwer in one act out of it, or within a Liberty, ch. 5. tect. 
| County for an Offence in another, ch. 25. ſect.33. 29. 8 | 
| Whether aGrandJury can find an Indid ment of an - | \ 
g Offence out of their own County ch. 25. ſect. 5 3. | | D. 
Whether a Man can be found Guilty of an In- 85 | | 
dictment on Evidence of a Fact out of the Where a Man found Guilty in one County of a 
County, ch. 35, ſect. 3, 4. ch. 25. ſect. 33, 34, capital Offence therein, within the Beneft of 1 
ch. 46. ſect. 34. © the Clergy, thall be oulicd of his Cierzy in 
Whether an Acquittal of an Offence in one Relpect ot an Offence in another Coun, ch. . 
County, be any Bar to an Indictment 1 33. lect. 80, 81, 82, 83, 84, 94, 102, 
another, ch. 35. iect. 3, 4. Io what Gaol a Man thall be committed whois 
Whether the County in which the Offence aroſe taken in one County tor an Offence in another, 
be ſufficiently ſhewn by being put into the ch. 16. lect. 8. ny ; 
Margent of the Indictment ; and whether in Whether a Man may be executed in a difterent 
any Caſe it may be taken by Intendment, ch. County from that in which he was concen” 
MM, We 23, 5 . 5 ned, ch. 51. tect. 2. 1 | 
Whether there be any Difference in this Reſpect Where Procets may be awarded into i County | 
between Offences tranſitory and local, ch. 25. different trom that wherein the Count tits, ck. 
| lect. 34. Er ee 5 928 | 27. lect. 1. | o_ 
| In what County Homicide in one County from | 
" a Stroke in another is indictable, ch. 25. ſect. e i | 
35. the iſt. „ ? | | : | 
q In what County a Nuſance in one County to Whether all Perſons be bound to tale Coe: 
another, ch. 25. fect. 35. 2d. cot Aitainders in their own Couniy, ch. 29: 
In what County Goods ſtol'n in one County and ſect. 39. See Norice, © e 
carried into another, ch. 25. ſect. 36. A City and the County thetcof prima facie dul. 


In what County a Woman taken by Force in one valent, ch. 23. lect. 118. 
Coumty and carried imo another, ch. 25 ſect. 38. | 


2 | "gy 


* 


7 BB X 


o Palatine. See Palatine. 
Cort. 
A. 


all Courts muſt derive their Juriſdiction from 
the Crown, ch. 1. lect. 1. 5 

Whether the King in Perſon can ſit in Judgment 
upon an Indictment, ch. f. fect. 2. 

Whether in Cauſes between Party and Party, ch. 
1. ſeet. 3. . 9 

Whether 6 can add to or otherwiſe alter the ]u- 


riſdiction of an ancient Court, ch. 3. fect. 3, 


8 eee e ee 
Whither he * delegated his whole judicial 
Power to his Courts, ch. 1. ſect. 3, 4. 


B. 
8 f Re- Whether all Courts of Record 
cord, may fine and impriſon and keep 


the Peace, and whether any o- 


ther Court have the like Power, 


ch. 1 . ſect. 14, 15. ch. 8. ſect. 3. ; 
Whether their Proceedings be removable without 
Writ of Error or Certiorari, ch. 1. ſect, 14. 


Whether they admit of any Averment againſt | 


their Truth, ibid. 


How they may puniſh Contempts, ch. 1. ſect. 


15. | 

Whether they may diſcharge the Arreſt of their 
Suitors, Cc. ch. 1. ſect. 18. 

In what Courts an Informer qui tam muſt ſue. 
See Information, C. : 

Judgment for ſtriking, Cc. in a Superior Court, 

ch. 48. ſect. 11, 12, | 


. 


Where the Court ſhall judge in Diſcretion what 


1s a reaſonable. Time for bringing an Appeal 
of Larceny or Rape, ch. 23. tcct. 48, 51, 52, 


2. "2 "OE 
Whether it may allow a Clerk his Clergy ,who 
doth not demand it, ch. 33. ſect. 112. 
Whether the Court or Ordmary thall determine 


whether a Perſon be intitled to the Benefit of 


the Clergy, ch. 33. ſect: 113. 


Whether the Court may inquire without a Jury 


of freſh Suit, ch. 23. fect. 52. 
Whether of other Matters inquirable by an In- 


queſt of Office, as ot the Damages of an Ap- 


pellant, ch. 23. ſect. 52, 53, 142, fol. 
RN 
Whether it may encreaſe or abtidge the Damages 
found by an Inqueſt of Office, ch. 23. ſect. 
142. fol. 201. and ſect. 146. | ; 


Whether it may inquire of the Sufficiency of an 


Appellant to antwer Damages, ch. 23, ſect. 
146 


46. 
It is not bound of Right to admit one to be an 


Approver, ch. 24 lect. 9, 12. 


Its Delay ought not to prejudice any one, ch. 36. 
lect. 14. 5 | 


Where Perſons under the Commitment of a 
Court are bailable, See Bail under Lett. E. I. 


Do 


Inferior Courts, where liable to an Inferior - 


Attachment tor acting without Courts, 
8 F ne 
Where for acting unjultly, oppreſſively, ot ir- 

reguiarly; ch. 22 1eere 266 i. 
Where for refuſing to do Jultice, ch. 22. ſect. 


27. 8 
Where for Contempts of Superior Courts, ch. 
22, lect. 28, 29. 


Where it is good Ground of an Attachment 


to make Ule of the Proceſs of a Superior 
Court as a Stale to help the Juriſdiction of an 
Infertor one, ch. 22. ſect. 40. | 
Where Perſons committed by inferior Courts 
are bailable, ch. 15, ſect. 96, 77, 78. | 
Where an inferior Court may be ſuperſeded by 
a Certiurari. Sce Certiorari, Lett. G. 


In what Caſes, and how far a Suit in a Spiritual | 


Court may be diſcharged by the King's Par- 
don, ch. 37. ſect. 41, 42, 43. 8 85 
For other Matters, See Commiſſion, Fadges, 

Juriſdiction, and Office of the Cours, and 
Diſcretion, and Verge of the Court. 
The Conſequence of becoming a Craven or cry- 

ing Coward, ch. 45. fect. 3. 


Reſtored by Burning in the Hand, ch. 33. ſe. 
I 29. ww 
Or by a Pardon, ch. 37. ſect. 48 10 53. 


Cuſtodia Mareſchalli, ch. 6. ſect. 5. ch. 23 ſect: 4. 


Cuſtoms. 
Whether it be a good Cuſtom to ſerve the Of 


ice of Conſtable by Turns; Cc. ch. 10. ſect, 37. 
Whether 2 1 2 e e Peas 


b uſtom of any other Place ſhall 
prevail againſt the Privileges of the Officers of 
the Courts of Meſtminſter- Hall, ch. 10. ſect. 39. 

Whether a Cuſtom to make By-Laws in a Leer 
concerning Matters of Private Intereſt be 
good, ch. 10. fect, 63. | 


| Cuſtos Rotulor um. 


Whether he can certify the Records of the Seſ- 
ſions of the Peace, ch. 27. ſect. 42. 


Cu > pur -ſe. 


Mibether oulted of Clergy, ch. 33. fect. 59, 


On indictment of what Form, ch. 33. fect. 25. 


Dam ages, 


; * 


— 


8 %. a 


Damages. 


F ON 8 in Appeal. See Appeal under 
ett. R. | 
Whether they may be aſſeſſed by the Court with- 


out any Inquiry by Jury, ch. 23. ſect. 52, 53, 
140. | 
Whether Damages found by a Jury may be en- 


| creaſed or abridged by the Court, ch. 23. fect. 
142. fol. 201. 

Whether any Damages can be given upon an In- 

dictment to the Party grieved, ch. 28. ſect. 3. 


Day. 
No Fraction of it to be allowed, ch. 23: ſect. 
150 far neceſſary to be ſet forth in an Indict- 


ment or Appeal, ch. 25. fect. 79 to 85. ch. 23. 


ſect. 86 to 90. See Indiłtments, H. | 
Miſtake of the Day not material upon Evidence, 
. ſect. 88. ch. 46. lect. 32. ch. 25. lect. 
Where Suits are put R Day by the De- 
miſe ot the King, ch. 27. ſect. 104, 15. 
Where by the juſtices not coming, ch. 27. ſect. 
106. See Diſcontinuance, N 


Deceit. 


Where a Deceit tending to imgoſe on a Court is 


a good Ground of Attachment. ch. 22. ſect. 
43. | | 


Deer-ftealers. 


What Recognizance is required for a Certiorari 


for Removal of a Conviction of Deer ſtealing, 


ch. 27. ſect. 60, 
Default. 


y What Proceſs ſhall be awarded upon a Default, 


ch. 27. ſect. 19, 20. 
VVV 
No one ſhall receive Prejudice by the Delay of 
the Court, ch. 36. ſect. 14. . 
Where ſuch Delay is a good Ground of an At- 
tachment, ch. 22. ſect. 27. | 
Demand. 


Whether the Benefit of the Clergy ſhall be al- 


lowed where it is not demanded, ch. 33, ſect. 


I 12. | 
At what Time it may be demanded, ch. 33. ſect. 
110. pms 
Whether it may be demanded by the Ordinary 
on the Behalf of a Priſoner, ch. 33. ſect. 
113. | 

2 


Demiſe. 


Whether all Commiſſions determine by the Pe. 


miſe of the King, ch. 1. fect. 11, 12, 12, 


Whether Suits are put by it without Day, >. 


27. ſect. 104, 105. 
Demurrer. 


Whether a general Demurrer being adjudeed 
gainſt a Priſoner, Judgment nd nk 

ſhall go againſt him, or whether he nay plead 
the General Iſſue, ch. 31. ſect. i. 

Whether a Demurrer for the Inſufficiency of an 
Appeal, or concluding with a Prayer that the 
Writ may be quaſhed, bar the Party from; ta. 
king the General Iſſue, ch. 31. ſect. 6. 

a9 there be any Demurrer in Abatement, 
ibid. | 

Whether a Demurrer may be received after Iſſue 
or Verdict, ch. 3 1. fect, 8 | 

Whether he who demurs can be ſaid to ſtand 
Mute, ch. 30. ſect. 3. 

Whether an Appellant may be nonſuited afict à 
Demurrer, ch. 31. ſect. 94. 


Whether an Informer qui tam may demur to a 


Plea without the Attorney General, ch. 26. 


Denizen. 


Who are Denizens within the Statute de medie- 
tate lingue, ch. 43. ſect. 39. 


Depending, 


Whzreit is a good Plea that another Indictment, 


Information, or Appeal are depending for the 
ſame Thing, ch. 34. ſect. 1. ch. 26. ſect. 63, 
Whether an Appeal depending before juſtices in 
Hsre be. pleadable to one brought in the Kings 

Bench in the ſame County, ch. 3. ſect. 11. 

Where an Appeal removed by Certiorari may be 
ſaid to be depending in the Court above, ch. 

„ 5 

Where an Information, Sc. may be faid to be 
depending, ch. 26. ſect. 63. 


' Depoſuions, 
Where Evidence, ch. 46. ſect. 6 10 14: 
| Deprivation, 
Where avoidable by 4 ſubſequent pardon, ch. 
37. ſect 54 P 33 
Whether a Clerk who has been admitted to his 
Clergy for a Crime inay be afterwards depft. 
ved for it, ch. 33, fect. 130. 


Dopa 5. 


Whether a Judge may act by Deputy, ch. I. | 
ſect. 9, 


Whether a Certiorari directed to a Judge may be 
returned by his Deputy without ſhewing 3 


Power to make a Deputy, ch. 27. fect. 71: 
5 l Whether 


Fi: 


UN DUES 


Whether a Conſtable of Common Right may act Or a Variance between the firſt and ſubſequent 


by Deputy, ch. 10. fect. 36, 37. 
Gaoler, ref far puniſhable for The Default of a 


Deputy, ch. 19. ſect. 27. 
Deſcent. 

No one can derive a Deſcent thro' one whoſe 
Blood is corrupted, ch. 49 ſect. 49. 7 
Deſcent from Brother to Brother is immediate, 
ibid, 

De ſon tort Demeſne. 


Whether it anſwers all the ſeveral Matters at- 
ledged in a Bar, ch. 12. fect. 18. 


Debt. 6 


Fines and Amercements in the Torn or Leet are 
' recoverable by Action of Debt, ch. 10. fect. 


20. | 8 
| What ought to be the Form of the Declaration 


in ſuch Action, ch. 10. ſect. 21, 22. 
Whether the Defendant may wage his Law, ch. 
10. ſect. 31. N 


Detainer. 


Where an Attorne) may juſtify the idetaining 
of his Clients Writings, ch. 22. ſect. 10. 


Dignity. 
Whether a Juſtice's Commiſſion is determined by 


the Acceptance of a new Name of Dignity, 
ch. 5. ſect. 5. 


A Peer 1s to be named by his moſt Noble Name 


of Dignity, ch. 23. ſect. 102. | 


A Nobleman's Name of Dignity will ſupply the „ 
Whether it can in any Caſe ſuſpend a Whole 
Statute, or introduce a Monopoly, or preju- 


Want of the Surname, ch. 23. ſect. 100. 
Garter King at Arms, a Name of Dignity, ch. 
25. fect. 71. Os. | 
The Omiſſion of a Name of Dignity,a good Plea 

in Abatement, ch. 23. fect. 100. ch. 25, ſect. 


7 I - 
Diſcontinuance. 
A. 


What ſhall be called a Diſcontinuance, and what 

. a Miſcontinuance, ch. 27. ſect- 89, 103. 

Whether a Diſtringas being returnable a Day af- 
2 the Venire make a Diſcontinuance, ch. 27. 

« JO. | | 

Whether a Term intervening between the Teſte 
and Return of a Capias, ch. 27. lect. 91. 

Or a Day given to a diſtant Term, ch. 27. ſect. 


92. | 
Or an Adjournment of the Term without an Ad- 
journment of the Suit, ch. 27. ſect. 93. 


Or a Variance between the Original and Proceſs, | 


Cc. as to the Deſcription of the Parties, ch. 
27, ſect. 94. = 

Or the Want of a Continuance of the Proceſs 
againſt the Jurors, ch. 27. ſect. 95. 


3 


Proceſs againſt Jurors, or an Omiſſion in ſuch 
Proceſs, or the iſſuing of it without any 
Award, ch. 27. ſect. 96, 97, 98, 99. 


* 


Or the making a new Commiſſion of Juſtices, 
Sc. or altering the old one, ch. 27. ſect. 101. 
ch. 5. ſect. 11. | FT on TH 

Or the removing an Indictment after Iſſue joined, 
ch. 27. ſect. 102. | | 


B. 


Whether a Diſcontinuance, or a Miſcontinuance 
be lalved by an Appearance, ch. 27. ſect. 107, 
108, 109. : 

Whether the Diſcontinuance of one Appeal be a 
Bar to another, ch. 23. ſect. 139, 134. 

Whether a Certiorari will remove an Indictment 

which is diſcontinued below, ch. 27, ſect. 


79. 
Where a Replication omitting Part of the Bar, 


diſcontinues the Suit, ch. 23. ſect. 135. 
Diſcretion, 


He who wants it cannot be a Witneſs, ch. 46. 
ſect. 27. 


Whether the Court have a Diſcretionary Power 


as to Matters of Right, wherein it has an Au- 
thority by Statute, ch. 26. ſect. 13. 


Where it may give a Diſcretionary Judgment, 


ch. 48. ſect. 4. See King's Bench, A. 
 Diſpenſation. | 


Whether it can tolerate any Thing that is malum 


in ſe, as Eſcapes ſuffered by Gaolers, Cc. ch. 

77 ſect. 28. ö | | 
Whether it can tolerate what is merely malum pro- 

hibitum, ch. 37. lect. 29. Z 


dice the Private Intereſt of ti Subject, ibid. 
Whether by Non obſtante in ſome Caſes it may 
diſpenſe with a Statute which ſays that in 


ſuch Caſes a Non obſtante ſhall be void, ch. 37. 


fect. 29. 


Whether a Diſpenſation of the Statutes of Mort- 
main need a Non obſtante, ch. 37 1ect. 30. 


No Diſpenſation by Non obſtante is good at ihis 
Day, ch. 37. ſect. 31. 8 
No Statute can be diſpenſed with before it is 
made, ch. 37. ſect. 32. 1 5 
Whether the King can grant over the Power of 
diſpenſing with a Penal Statute, ch. 26. ſect. 
79, 80, 81, 82. 9305 


Diſſolution. 


Whether a Commitment by Parliament be de- 
termined by a Diſſolution, ch. 15. ſect. 73. 


Diſtreſi. 


To what Fines and Amercements in a Court-Leet 
it is incident of Common Right, ch. 10. ſect. 
25. 


Kkkkkk In 


In what Lands ſuch Diſtreſs may be taken, ch. 

10. ſect. 26. | 

Whether in the Highway, ch. 10. ſect. 29, 

Whether of a Stranger's Beaſts, ch. 10. ſect. 28. 

—_—_— without a Special Warrant, ch. 10. 
ect; 20, : 

Whether the Goods diſtrained may be fold, ch. 
10, ſect. 29. ! | 


In what Manner the Avowry for ſich Diſtreſs 


is to be made, ch. 10. fect. 21, 22. | 
Diſtreſs infinite, where awardable, ch: 27. ſect. 


10. ; 
Where a Diſtringas is the proper Proceſs againſt 
a Peer or Corporation, ch. 27. ſect. 12, 14. 


Dali 
Doctor in Divinity, whether a good Addicion, 
ch. 23. ſect. 109. 


Where they may be broken open to make an 
Arreſt, ch. 14. | 


Dower, 


Whether Dowers of all Kinds were forfeited at 
Law for Treaſon and Felony, into whoſe ſo- 
ever Hands the Lands came, and tho' the At- 
tainder were pardaned, ch. 49. ſect. 42. | 
Whether Land given jointly to Husband and 

Wife be forfeitable by Husband's Attainder, 
ch 49. 1ect--43- $7 

Whether the Husband being erroneouſly attaint- 


ed and levying a Fine, the Wife may not 


brog Dower within five Years after the Re- 

verſal of the Attainder, ch. 49. lect. 44. | 

At this Day Dower 1s not forfeited by an Attain- 
der of Felony, but only by an Attainder of 

- Treaſon, ch. . » 46. 

Where a Womah may have an Appeal of the 

_  Husband's 2 and yet be barr'd of her 
Dower, ch. 23. ſect. 37. | 


An Approver may diſavow an Appeal taken from 
him by Dureſs, ch 24 ſect. 20. 1 8572 


Dnelling- Houſe, 
Whither a Chamber, or Lodgings, Ge. may 


come under the Notion of a Dwething- Houſe, 
ch, 33. lect. 97. Fo 14 . 


— ah — a Ol. 


J JUDO hangs Frog i 
Eccleſiaſtira- Court. See Canre. 
Egyptians. 1 


| OT intitled to a Trial per medi dani 11 
N ch. 43. lect. 46. e N 


« i J * * 
. 1 I 
* 5 9 
= o F 8 1 x » 7 


e D 
18 


| Eleflias. 
Confervators of the Peace by Election, ch. 8, fia 


The Appellee has the Election to wage Bittel or 


1 General Iſſue, ch. 24. lect, 23. ch. 45. 


Election into an Office, how ſet forth j 
dictment for refuſing to act in it, 2 8 
59. | 

Elopement. 


Bars a Woman of her Dower, but = 
Appeal, ch. 23. fect. 37. n of her 


S Enemies. 


Their reſcuing a Priſoner excuſes the Gaoler, <>, 


19. lect. 9 and 15. EY 
Emgliſh. 


Additions may be in Engliſh, ch 23. ſect. 105. 

The Body of an Indictnent in Expliſh is void 
ch. 25. ſect. 89. 

Where a Criminal is to be arraigned in Enylih 
Cc. ch. 28. ſect. 3. i 


. 


Writ of Error lies not of the Proceedings be- 


fore the Conſtable and Marſhal, ch. 4. {cct. 


16. 

Nor of a Conviction, ch. 50. ſect. i. 

Whether an Acquittal, or Conviction on an er- 
roneous Indictment or Appeal be pleadable to 
a ſecond Proſecution, ch. 36. ſect. 2 aud 15. ch. 

5 ſect. 8, 9. 

Where Errors in Proceſs are fatal, ch. 27. ſect. 
107, 108, 109. Diſcontinuance, B. 
Writ of Error of no Effect, unleſs the Record be 
certified in Time, ch. 27, ſect. 64. 
Whether it remove the Record where it is mil- 
directed, ch. 27. ſect. 71. 5 
Whether it remove a Judgment given after its 
Tefte, ch. 27. ſect. 78. 

Brings an inferior Court into Contempt for pro- 
ceeding after it, ch. 22. ſect. 28. 

An erroneous Attainder ef the Husband bars the 
Wife's Dower ; but when it is reverſed it a- 

- youds the Bar of a Fine of and Nonclaim ch. 
49. ſect. 44 1 

An erroneous Attainder of the Principal is ſut- 

. ficient farthe proceeding againſt the Acccflay, 
ch. 29. lect. 0. 

Whether a Perton 1 be bailable upon at 
e en an Error in the Record, ch. 15: 

Iect. Jv. | | | 

Whether a Certiorari to an Inferior Court make 
its Proceedings errongaus, See Cerciorart (. 

How —— may be avoided by ar without 

Win 

Oulan 


Eſcape. 


Error. Ste Falſching Trudgments aud 


a” 8 


Eſcape. | | 
A. | ; 12 | ; : i 
IVhat ſhall ke Whether there can be an Eſcape 


adjudged an where there was no actual Ar- 
28 from telt, ch. 19. ſect. 1. 
an Officer. | | 


How tar ſuch Arreſt muſt be juſtifiable, ch. 19. 
ſect. 2. | | f 

How far the Cauſe for which it was made muſt 
be criminal, ch. 19. ſect. 3. ch. 22. ſect. 32. 

Whether the Suffering the Eicape of one detain- 
ed only for his Fees be criminal, ch. 14. ſect. 


1 i 
Whether it be an * to ſuffer a Priſoner to 
21 


have more Liberty than by Law he ought to 
wang ch. 19. ſect. 5, 10. 


How 
Furſuit excuſes an Eſcape, ch. 19. ſect. 6, 13. 
Whether a Priſoner's obtaining the Privilege of 

a Sanctuary in his Way to Gaol amounts to 
an Eſcape, ch. 19. ſect. 7. | 
How far the admitting one to a Purgation a- 


mounts to an Eſcape, ch. 19. ſect. 8, 10. ch. 
33. ſect. 120. 


Where a Reſcous, ch. 19. ſect. 9. 
B. 


Where volun- What Eſcape is voluntary, and 

tary, and | 

where negli- 11. | 

gent, 5 | 

Whether the bailing a Perſon not bailable a- 
mount to an Eſcape, ch. 19. ſect. 10. 

Whether every Eſcape not excuſed ſhall be ad- 
judged voluntary, ch. 19. ſect. 15. 


Whether a Priſoner can be reta- 


Retaking. ken after an Eſcape, ch. 13. ſect. 
M 5. ch 19.68, 13. , 

| | What ought to be the Form of an 
Inditment. 


Indictment for an Eſcape, ch. 

5 ſect. 68. ch. 19. ſect. 1 

How an Eſcape of Perſons committed by a Conn 
18 to be tried and 1 6 ch. 19. ſect. 15. 

row the Eſcape of other Perſons, ch. 19. lect. 


16. . 
Where it mult be judged by Juſtices in Eyre, or 


the King's Bench, ch. 19. ſect. 17, 18. | 
Whether it be puniſhable by Juſtices of Gaol- 
Delivery, or of Peace, ch. 19. ſect. 19, 20. 


Whether a Preſentment of it be traveriable, ch. 
19. ſect. 21. 


D. 

Puniſhment. Whether a voluntary E be 

— -__ _ puniſhable iu the ſame ee 

with the, Crime for which the Party was in 

Cuſtody, and in what Caſes, ch. 19. ſect. 22. 

Whether a Gaoler de facto be as much puniſhable 
as a rightful Gaoler, ch 19. ſect. 23, 27. 


ar the retaking of a Priſoner on a freſh 


what negligent, ch. 19. ſect. 10, 


D E X 


Whether a Defe& in the Warrant of Comaut- 


ment excuſe the Gaoler, ch. 19 ſect. 24. 


How far it is neceflary that the Crime for which 


the Farty was in Cuſtody, was a capital one 

at the Time of the Eſcape, ch. *19. fect. 25. 
Whether it is neceſſary in order to proceed againſt 
a Man for an Eſcape that the Party eſcaping be 

attainted, ch. 19. ſect. 26. 
The Principal, how far puniſhable for the De- 
fault of the Deputy, ch. 19. fect. 27, 29. 
Whether the Office of a Gaoler thall be forteited 
by an Eſcape, ch. 19. fect. 39, | 
Whether the Sum adjudged to be paid for a neg- 
ligent Eſcage be moti properly a Fine or A- 
mercement, ch. 19. ſect. 31. 
Where * * ſtated, and 
onary, ch. 19. ſect. 33, 35. _ 

Whether _ Eicape cinte pardoned 28 it hap- 

pens, ch. 19. fect. 32. ch 37. ſect. 28. c 
Bos the Marſhal is ble tor an Eſcape by 
5 E. 3. ch. 19. ſect. 3 


EE. 
How Gaolers are punithable by 19 H. 7. ch. 19. 
lect. 3 


where diſcretiy, 


Where 4 is amerceable for ſuffering a Cri- 


minal to eſcape, and whether ſuch Eſcape found 


by a Coroner's Inqueſt be traverſable, ch. 9. 
lect, 50. ch. 12, ſect. 2. | | 


E. 

Where a Private Perſon ſhall be 
adjudged Guilty of an Eicape tor Eſcape from 
ſuffering a Felon arreſted by lum, Private Per- 

or delivered into his Hands, to ſors. 


get out of his Culicdy, &c. ch. 
20, lect. 1, 2, 3, 4, 5: 


In what Manner he punſhable for ſuch an 


Eſcape, ch. 20 ſect. 6. 


How far the Party himſelf who eſcapes from an 
Arreſt is puniſhable, ch. 17. ſect. 5. | 


Eſcheat. 


No Eſcheat of Things not lying in Tenure, ch. 


49. ſect. 4. 8 
Whether the Land go to the King by Way o 
Eſcheat for Treaſon, as it does for Felony, cht 
49- {cR, 29. WET» 
Whether a Title of Eſcheat once veſted ſhall be 
develted by Matter fubſequent, ch. 36. ſect, 


Whether the Lord by Eſcheat may enter without 


due Proceſs or Special Grant from the King 
ch. 49. ſect. 3. : 


Eſquire. Sec Gemleman. 
Whether a good Addition, ch. 23. ſect. 102. 
Eftoppel. 
Where a Confſeſſion eſtops a Man from pleading 


the General Iſſue, ch. 31. ſect. 2, 3. 
See Conjeſſion and General 1ſue. | 


INDEX 


_ Eves-droppers. 
Indictable in the Torn, ch. 10. Gn: 59. 
. Evidence. 
. 


Wbere it muſt be given in the Priſoner's Pre- 


ſence, ch. 46. fect. . | 
Whether the Common Law in any Caſe required 

a certain Number of Witneſſes, ch. 25. ſect. 

131. ch. 46. fect. 2. * ; 

| Whether 1 & 2 Ed. 6. which re- 
A Witneſ= quired two Witneſſes in Treaſon, 
. ſes. 


was repealed by 1 & 2 Ph. & 


Ma. ibid. 


How far two Witneſſes are required by 1 & 2E. 


6. and how far by 7 M. 3. ibid. 
Sy Where the Confeſſion of a Defen- 
- Confeſſn. dant out of Court may be 


gee in Evidence againſt him, 
ch. 


| | 46. ſect. 3. 
Whether two Witneſſes of 15 a Confeſſion are 
ſufficient within the Meaning of the Statutes 
which require two Witneſſes, ch. 46. ſect. 4. 
Whether ſuch a Confeſſion can be given in Evi- 
dence by Parcels, ch. 46. ſect. 5. | 
In what Caſes Depoſitions taken 


Depoſitions. out of Court, or at a former 

e Trial, may be given in Evidence, 
| ch. 46. ſect. 6 to 14. MO 
Hearſay. How far Hear ſay is Genes, ch. 


46. lect. 14. See Hear ſay. 
Similitude ef Whether Similitude of Hands be 
| Hands, Evidence, ch. 46, ſect. 15. 


1 


Who are Good Whether a Husband or Wife may 
Witneſſes, be Witneſſes for or againſt one 
another, ch. 46. ſect. 16. 

Whether a Judge or Juror may be a Witneſs, 
ch. 46. ſect. 17. 

Whether an Accomplice can be a good Witneſs, 
ch. 46. ſect. 18. | 

Where one ſhall be diſabled from being a Wit- 


neſs by Reaſon of an Attainder, or Conviction, 


or Outlawry, ch. 46. ſect. 19, 21, 23.' 
Whether it be neceſſary to produce the of 


the Attainder or Conviction, ch. 46. ſect. 20. 


Whether a Witneſs's Credit can be impeached 
by Proof of Particular Crimes whereof he hath 
not been convicted, ibid, 

Whether he ſhall be asked any Queſtion which 
nw make him accuſe himſelf, ibid. 

Whether a convict of Felony be reftored to his 
Credit by being burnt in the Hand, ch. 46. 
ſect. 21. | 

Whether a Perſon attainted or convicted of a 


Crime be reſtor'd to his Credit by the King's 


Pardon, ch. 46. ſect. 22. 
C. 


Intereſt, A good Exception againſt a Wit- 


neſs that he is concerned in Iu- 


tereſt, ch. 46. ſect, 24. 


4 
4 4 


Whether a Man's Bail can give Evidence for him 
ca. 46. fect. % ⁊ ) 

Whether the Party to an uſurious Contract, or 
he who ſuffers by a Cheat, Forgery, or Perjv. 
ly, or Battery, can give Evidence at the Triat, 
ibid. | 


Whether it be a good Exception that a Witness 
hath a Maintenance from the King, or hath 
received a Reward, Cc. ch. 46. ſect. 25. 

Whether Infidelity, Want of Diſcretion, Infinc 

Villenage, or Birth beyond Sea, be good Ex. 
ceptions, ch. 46. ſect. 27, 28. 


D. 


Whether the Defendant's Wit- 
neſſes be to be ſworn as well as Oath. 
thoſe againſt him, ch. 46. ſect. 29. 

Whether a Defendant have Right Proceſs, 

to Proceſs to bring in his Wit- 
nefſes, ch. 46. ſect, 30. 


2 


Whether Evidence of an Offence What Epi- 
at Common Law will maintain dence main- 
an Indictment on a Statute, ch. tains an In- 
46. ſect. 31. dittment, 


Whether one may be found Guilty as Principal 


on Evidence againſt him as Acceſſary, ch. 35. 
{ect. 11. | 
Where a Defendant may be found 
Guilty on Evidence of a Fact Time. 
proved at a different Time from | 
that which is laid, ch. 46. ſect. 32, ch. 23, 
lect. 87, 88, 89. ch. 25. ſect. 83. 
Whether in ſuch Caſe the Verdict may find the 
Defendant guilty generally or ſpecially, and 
how far it may be falſified, c. 46. ſect. 33. 
Where a Place is laid as Part of 
the Deſcription of the Fact, a Place. 
Variance from it in the Evidence 
is fatal, but not where it is laid only as a Ve- 
2 ch. 46. ſect. 34. ch. 23. ſect, 91. ch. 25. ſect. 
6 


Whether an Overt Act of Treaſon in one County 
may be given in Evidence on an Indictment 
in another, ch. 46. ſect. 34. 5 

How far it is neceſſary that Acts of Hoſtility, or 
treaſonable Letters, or other Overt Act given 
in Evidence, be expreſsly laid in the Indict- 
ment, ibid. 

Whether it be neceſſary to prove all the Opert 
Acts that are laid, ch. 46. ſect. 35 

Where it is ſufficient to prove the Subſtance ol a 
Libel, or Deed, and where it is neceffary to 
prove the very Words, ch. 46. ſect. 36. n 

A Variance between an Indictment of Dea 6 
and the Evidence as to the inſtrumental Gauic 
of the Death is not material, ſo that, lt 

roved that the Party died the ſame Kind 
ath, ch, 46. ſect. 37. 


Where a Variance between the Indicinent and 


Evidence in Reſpect of a Charge againli the 
Defendants as Principals, or Acceſſaries, 
no Hurt, ch. 46. fect. 38, 39, 40. 


A Va- 


py LT 


gi E . 
3 


— 


A Variance betwveen an Indictment of Peach and 
the Evidence, as to the Manner of the Malice, 
or the Circumſtances of the Fact, is not material, 


„ 5 


41. . ; 
Wines Violent Preſumptidn amounts to full 
a ‚ 


, ch. 46. ſect. 42. 


What is good Evidence of a Woman's having 


murgered her Baſtard, ch. 46, ſect. 43. 


F. 
Son aſſault Where Son er demeſne may be 
Demelne. given in Eyidence on the Gene- 
ral Hue, ch. 46. ſect. 44. 
Exceptin. Where an Exception in a Statute 


ny Þe given in Eyidence on an fect. 18. 5 f 
Inf 8 Whetbs Exerurion muſt by jn ths Fane County 
in which the Party yas” ai eh 51 


mation upon it, ibid. 
Examination. 


Where the Examination of an Offender, or of In- 
CP, wy be given in Evidence. See Epi- 


af” ce, | : 
In what Manner Juſtices of Peace (ch. 15. ſect. 


59, 60, 61. ch. 16. ſect. 11. 12.) and Coroners W 


(ch. 9. ſect. 31.) are to take the Examinations 


of Felons and Informers, upon a Bailment or 


Commitment, &c. 

Whether they may take Examinations of Trea- 
ſon and Felonies not within their Commiſſion, 
ch. 8. ſect. 33, 34. : 


Whether a Bill of Exceptions lie in Criminal 
Caſes, ch. 46 ſect. 1. 


Where an Exception in a Statute may be given in 
Eyidence on an Information upon it, ch. 46. 


ect. 44. a 5 
Whether an Exception of Felonies in a General 


Pardon extend to thoſe whereof any Perſons 


are attainted, ch. 37 · ſect. 


13. 
How ea General Pardon of Felonies and Petit 


. excepting Murder, ſhall be conſtru- 
ed, ch. 37. ſect. 19, 20. Back 
How Advantage fhall be taken of a Parhamen- 


tary Pardon which hath Exceptions, ch. 37. ; 
b 8 3 . have an Appeal for a Larceny from his 


tor, ch. 23. ſect. 35 | 3 
But may have a Writ of Error to reyerſe his At- 


ſect. 60 to 64. 
Elrcbeguer. See King's Bench, B. 
Exciſe. 


Proceedings concerning it 
by a Certiorari, ch. 27. fect. 39. 


Excommunication. 


- 


Perſons excommunicate not repleviſable, . 


ſect. 40, 65, 19. 
May ad dt of the Clergy, ch. 33. ſect. 


| Whether they may be Jurors, ch. 43. ſect. 25. 
Whether an Appellee upon his pleading Excom- 
munication in Diſability of the Appellant be 
to be bailed, ch. 15. ſect. 65, 79. 


not to be ſuperſeded oo | "Ws 
* The Difference between a Record executed and 


Erteniin. 


ſo that the Subſtance be proved, ch. 46. ſect. 


N A. | 
What Eretütion is to Yr awarded again 11 
OY attainted ſtanding Mute, ch. 30. 
ect. A | by . 
| How the Identity of the Perſon hall he tried, 
where one attainted denies that he is the fame 


Perſon; ch. 51; ſect. 3. | 
Whether the King's Bench may award Execution, 


and in Nhat Manner, and into what Coungy 
a ls Pros Conde by othet Cour % 
©. CN. 1. FT . W | LICE | 
Whetdr ls wah dard it againſt a Peer, ch, 44; 


* 


ſect; „ 

It may be pardoned for Part only, or for the 

” Whos Kits the Jud whe ninth Nai Ba Fm 
in other ReſpeRs, ch. 37; Teck. 1 100 51. ect. 

Whether it peed a Writ, ch. 51. ſect 


ether it can be We y RE ing from 
Hanging to Beheathpg, . d 
It muſt be done by the proper Officer, ch. 51. ſect. 
What muſt be done with one wha has been hang- 
ed and comes to läcaglin e 5 155 3 
Whether the Body may be hanged in Chains, 
ch. 48. ſect. 2. | 
8. 
Where the Execution of Proceſs after a Super ſe- 
' deas, is 2 5 nl. 27 ct. 03. 5 per 
Whether Execution ſhall be awarded againſt an 
Appellee where the Appellanr dies or marries 
after Judgment, ch. 23. ſect. 38, 41. 
Againſt what Perſons it may be awarded by Ju- 
ſtices of Gaol-Delivery, ch. 6: ſect. 6, 18. 
Execntor: | 


| | 8 | 
88 nothing which he has as ſuch, ch. 49. 
ect. 9 | T0 Fea Fit: $607.06; JIE 1488" 


tainder, ch. 50. fect, 1 


Exxecutory; 


 Executgry, 23 to the Remoyal by" Cree, 
TTT 


Exigent. See Outlawry, B. 


What is forfeited by a Default till the Award of 

i it, ch. 49. ſect. 15. 4 we $. a#-3-% „ #4 1115 | 

Whether it put the Iflue, &c. without Day, ch. 
27. ſect: 19, 20. ME | 


L1IIII Exiſtent. 


_"Exiſtens, 


The Difference of its Conſtruction as to the Time 
when applied to a Perſon, and when to a Fact, 
ch. 29. ſect, 63, 114. = 


L . 


Expreſſio eorum que tacite inſunt nibil operatur, ch. 


29. lect, 14. ch. 5. ſect, 32. 
EI e 
Form of Indifment for'it, ch 25, ſec. 6. 
Eyre, See Dipending and King's Bench, B. 


& 
Juſtices in Eyre may receive Appeals by Bill, or 
by Approvers, ch 23. ſect. 5. ch. 24. ſect. 16. 
May order a Jury to be returned immediately, 
May award Proceſs into any County in England, 
„Fo | | 
Their Proceedings, where removable by Certiorari, 
ch. 27, ſect. 23, 32. 3 
County, ch. 24. ſect, 22. | 
Fon 8 be adjudged before them, ch. 19. 
ect. 17, 18. . . 
How far the Preſence of the King's Bench ſu- 
ſpends their Power, ch. 3. ſe. 11. 


4 N 


Fallo. 


A Gaoler de facto puniſhable for an Eſcape, | 


ch, 19. ſect, 23. 
Falſifying Fudgments, 
. 


How a Judgment of Outlawry may be avoided 


without Writ of Error in Reſpect of a Super- 
ſedeas, Miſreturn, Omiſſion or Variance, or 


other Fault apparent of Record, ch. 50. ſect. 


eee 
Where a Judgment may be ſo avoided as to the 
. . Tine, and even as to the Point of the Offence, 
ch. 50. ſect. 2. ch. 46. ſeR. 33. | 
Where it may be ſo 9 for a Defect of the 
Commiſſion of the Judges, ch. 50. ſect. 3. 
Where by a Parliamentary Pardon, ch. 50. ſect. 4; 
Whether by Letters Patents reverſing an Attain- 
der, ch. 30. ſect. 5 5 
Where by the Plea of Impriſonment, or King's Ser- 
vice, or being beyond Sea, ch. 50. ſect. 6, 7, 8. 
Whether by the Plea of Miſnoſmer, ch. 50. ſect. 


5 
Whether the Reverſal of the Attainder of the 
Principal reverſe that of the Acceſſary, ibid. 


B. 


The Heir or Executor of a Perſon attainted may 
bring Error, ch. 50. ſect. 10. 8 


hether they may award Proceſs into a Foreign 


„„ 


What is required in order to reverſe an Again. 


der of Treaſon or Felony, ch. 50. ſect. 13. 


Attainders by Common Law of High Treafon 


not erroneous, have the ſame Author 
| thoſe by Parliament, ch. 50. ſect. 14. nos ha 
By 28 Eliz. no Attainder of High Treafon t 


; a 
in Force, Cc. can be reverted, ch, 59, . 


lect, 


15. | | 
Where Error lies of Attainders before the Hioh. 
Steward, ch. 50. ſect. 16, | 5 


C. 


The Effect of the Reverlal of a Judgment 28 to. 


putting the Party to plead to the Indictmem, 
or reverſing the Execution, or entting upon 
the King's Patentee, ch. 50. ſect. 17, 18, 19. 
Fal ſuy. See Return. 
Fame. | 


Where Common Fame juſtifies an Arreſt tar Fe- 
lony, ch. 12. ſect. 9. ; 


Farmer. 


Whether a good Addition, ch. 23. ſe. 115, 


_ Father. 


Cannot have an Appeal for the Death of the Son, 
ch. 23. ſect. 40. _ Ls 
Is an Acceſſary to his Felony by receiving him, 


ch. 29. ſect. 34. 


Fees. © 


Ho far a Gaoler may inſiſt on them, ch. 22. 


„ | | | 
What Fees are due on the Allowance of a Par- 
don, ch. 37. ſect. 71. 
Whether a Toner may claim any, and what 
Fees, ch. 9. ſect. 46, 47, | 


. | : 
How far the Eſcape of one detained only for his 


Fees is criminal, ch. 19. ſect. 4. 


Felo de fe. 


Whether pardoned by a General Pardon of all Fe- 


lonies, except Murder, ch. 37. ſect. 20. 
Whether an Inquiſition of Self. Murder be tra- 
verſable, ch. 9. ſect. 52. 


Where a new one ſhall be taken for a Detect in 


the Firſt, ch. 9. fect. 53. 
Felonice. 


A neceſſary Term in Appeals of Mayhem, and 
for what Reaſon, ch. 23. ſect. 18. 
Alſo neceſſary in all other Appeals, ch. 23. {ct: 


77, 96. 
Felony, 


All Felonies are ſeveral, ch. 37. ſect. 22, 24. b 
Whether Perſons indicted for * ary * le, 
ch. 15. ſect. 48. See Bail, 5 1 Whether 


=» . a > | = == 


INDEX 


Whether a SanQuary were a Protection as to all 
Felonies, ch. 32. ſect. 4. | | 
What makes a Man an Acceflary to it. See Atteſ- 


Je, A. 
Grant of Felons Goods, how expounded, ch. 3o. 


lect, 21. 
What is required in a Pardon of Felony, See Par- 
don, B. n 
Whether it forfeit the Wife's Dower, ch. 47. ſect. 
2 t0 46. | 3 
Where 5 Arreſt for it is juſtifiable. See Arr. 
Whether Felonies by Statute are inquirable in 
the Torn, ch. 10. ſect. 51, 52. 
Whether they have the Benefit of the Clergy, ch. 
33. ſect. 24. „ 
What Judgment is to be given in it, ch. 48. ſect. 
7. See Mute. | 
For other Matters, ſee Peace aud Examination, 


Fens, 


No Certiorari lies to the Commiſſioners of th 


U 


'- Cambridgſhire Fens, ch. 27. ſect. 22. 
Fiat. 


Fiat for a Certiorari how to be ſigned, ch. 27. 
LW be (6 e os 
Fiction. 


Relations, and other Fictions of Law, how fat 
they ſhall NN and whether to other Pur- 

note than thoſe for which they were intro- 
_ duced, ch. 19. ſect. 25. ch. 23. ſe, 88, 89. 


# 


ch. 29. ſect. 35. ch. 49. lect. 30. 
Figures. 


None but Roman Figures allowed in legal Pro- 


ceedings, ch. 25. ſect. 129. 
Filing. 


Where there is no need of filing a Bill againſt an 
Appellee, ch. 23. ſect, 4. ; 
Whether a Caption of an Indictment be amend- 
able after it is filed, ch. 25. ſect. 99. 
Whether a Record can be remanded after it is!filed, 
ch. 27. ſect. 68, ch. 3. ſect. 7. | 
Where the King's Bench will not ſuffer a Re- 
cord removed by Certiorari to be filed, ch. 3. 
ſect. 7. ch. 27. lect, 37. Ie 
See Certiorari. | 


Fine. See Amercement. 


Whether a Fine may be aggravated after Coſts 
have been accepted, ch. 27. fect. 57 | 
Where an Appellaut is to be fined, ch. 23. ſect. 


"I. 

Whether the Money impoſed on a Gaoler for an 
Eſcape be properly a Fine or Amercement, ch. 
19. fect. 3 

Whether a joint Fine be erroneous, ch. 10. ſect, 
16. ch. 48. lect. 18. 158 0 

The Difference between a Fing and Ranſom, ch. 
48, lect, 19. | 


I 


Whether the Defendant muſt be in Court when 
be is fined, ch. 48. ſet. 17. | 
How a Fine may be mitigated, ch. 48. ſect. 20. 
or what Offences the Sheriff may impoſe a Fine 
in his Torn, ch. 10. ſect. 15. 
How ſuch Fines may be recovered, ch. 10. ſect, 
20 to 32. See Torn, B. : ns 
Sce Information, B. 


Flight. 


The Offence of flying from an Arreſt, ch. 17. 

WY Ty! 1 

What is forfeited by a fugam fecit found before a 
Coroner, ch. 9. fect. 27. ch. 49. ſect. 14. 1 

Whether ſuch a Finding be traverſable, ch. 9. ſect] 
» ch. 49. ſect. 14. ee at Tv 

What is forteited by a Preſentment of a Flight 
from an Arteſt, ch. 49. ſect. 16. 1 

Where Goods are forfeited by being waived by a 
Felon in his Flight, ch. 49. ſect. 17. + 


Force, Forcible Marriage and Entry. 7 


| * what County a Man ſhall be indicted for ta- 


king a Woman by Force in one County, and 
marrying her in another, ch. 25. ſect. 38. 

Whether all who fire Parties to tuch Force be 

Principals in the Felony, ch. 29. ſect. 12. 

Where an Indictment of Forcible Entry is inſuf- 
ficient as to the Time of the Seiſin, ch. 25. 
lect. 63. | 

Where it is repugnant, ch. 25. ſect. 64. 


Foreign. 


Oſfences beyond Sea, where indidable, ch. 25 


lect. 27. See Sea. | 


From what County the Jury is to be returned for 
on Trial of a Forcign Plea, ch. 40. ſect. 6, 7, 


Foreſt. 


Whether thoſe taken for Offences in it be reple- 
viſable, ch. 15. ſect. 38, 39. 

Whether a Foreſt be a good Venue, 
hs | 


9 4 * os | 
Proceedings for Offences in it, how removable. 
See Certiorari, C. oe or 


ch. 23. ſect, 


Forfeiture. 
A. 


What Lands, or Rights to Lands, Lands, how 
are forfeited by Common Law forfeited by 
by an Attainder of Treaſon or Common Lam. 
Felony, ch. 49. ſect. 2. Me 

Whether Lands are forfeited by ſtanding Mute, 
ch. 30. ſect. 19. EM 

What was required to veſt the actual Poſſeſſion 
of them in the King, ch. 49. ſect. 2. See In- 
queſt of Office. | 

What to entitle the Lord by Eſcheat to his Entry, 
ch. 49. ſect. 3. | x 

Whether Things not lying in Tenure ſhall be 
torteited, and to whom, ch. 49. ſect. 4- 

Whether 


IL VD E X 


Whether Rights, Titles, Uſes, Gonditions, 
Ln itil = 2 5 forfcrable at Law, 
„ LECT. 8. an LT 
How far 605 ma forfeit his Es Lind, or Land 
which he has for his Life only, ch. 49. fect, 6. 
How far a Copybold, ch. 49. ſect. . 
| How the King is intitled to the Yea, a and 
Waſte, ch. 49. ſect. 8. 


B. 4 | 
Goods, $ are. forfeited by Randi 
te, ch. 30 2 19. ng 


What Ache to a Forſeirur as Part of a Perſo · | 


ate, ch. 
Whether a Bohd's or Te c. ta in Trud, 
c. ch. 49. fect. 10, 11. See 1 
Whether a Power of Revocatiob, « PR Ne. 12. 
Revocation. 


What 3 is forfeiced upon a coin, ch. 40. 


1 
What = n the finding a4; Japan fecit, ch. 49. dect. 
14. ch. 9. ſect. 27. See 

What upon a n tin che Award of the Exi- 


What onthe been of a Flight 0 n 


Fa ens ae To oh . feet. 1j = 
V tat by: a lik admitted to His Clergy, d. 33 
ect. TIO, 120. | 


4 5 
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+ > T3 
. „ 


Forfeiture by Rll Lands ef Inheritance in Uſt or 
Statute. Poſſeſſion, how forfeited by Sta- 


tute, ch. 49. ſect. 18. 
Lang Iggy , how veſted in the King without 
19. 
The eb of Strangers, how faved, ch. 49. fect 


Tele Statutes are not repealed by 1 te. ch. 49. 
ſect. 21. 


Whether Land in Tail be forfeited by them, ch. 


49. ſect. 22. See Tuil. 
Rig t of Action, or Entry whether forfeited, 
adjudged in Poſ- 


49. ſect. See Right, 
Where the King tha not Je 
49. fect. 23. See In- 


Jeſſion without Offoe, ch. 


e 
| Right to an Intail whereof the Re- 
be Crown ſhall be forfeited, ch. 


verſion 1 wy int 
whe ſect. 2 
ether a +: feaſible Intail in Poſſeſſion accom- 
nied with a Right to an ancient Intail which 


is diſcontinued, ſhall be forfeited, ch. 49. ſe. 

White the Power of revoking the Uſes of a Set- 
tlement ſhall be forfeited,” ch. 49. ſect. 26. See 
rtr ation. 


Whether an Annuity pr 0 g or an Office re- 
iring Skill, G. K 49. ſect. 2 

W ether Intails are — by the Statutes of 

"  Premunire, or by Statutes which mention all 


* of what: mags ſoever, ch. 49. ſect. 
20 


tions, . The, . of a Saving againſt the Corruption of 


ood, or of a my of the La d 
Her ch. 49, (ed. 29 pa 


| Where the Forfeiture ſhall relate Relation, 


to the Time of the Offence, and 


where to that of Attainder or Conviction on 
ch. 49. ſect. 30, 31, 32. gen 


Where to the Lane li laid in the Indictment, and 


. where to that found by TR ch. $46 est. 
* 


b. 


Whether a Perſon indicded may Gout Sold, 
ſell his Goods, ch. 49. fect. 33. 
Whether his Goods may be ſeiſed, Seiſed, 
or removed, or inventeried, or 
22 . Lr they 4 
ually 1 9, ſe to 
Wien il n they are to be dived to A we 
and how far the Townlhip is anſwerable for 
them, ch. 49. ſect. 35 #9 42. 
* er of Dower, ſee Dorer, and ch. 49. 


Wt hat at Fell fottrir the Recopni. Bal. 
1 given by Bail, ch. 15. ſect. 


What ſhall forfeit the Recogni- Certinari. 
zZance given on a Gertiorari for a 
* Removal of an Indictment, ch. 27, ſect 


Wicker It be neceffary in an Indictment on a 
Statute to recite the dlauſe of Forfeuure, ch. 
25. ſect. 111. 


Whether it be erf to give any, and what 
e for the Forfeiture, ch. 26. ſect. 76. 


85 ſball forfeit a 1 ch. 31. et. . dee 
Grant. 


For ogery.. 
Whether indictable before Juſtices of Peace, ch. 
8. ſect. 38. 


3 
Indictment for it whether removable by Certurari, 
ch. 27. ſect. 28. 
Conviction of it a good Cauſe of Challenge of a 
* or Witneſs, ch. 43. ſect. 25. ch. 46. f & 
I9, 
Forgery af a Writ x good Ground for an Aitach- 
mem, ch. 22. ſect. 4 8 
Whether he who ſulitts: by it can be a Witacls 
to prove it, ch. 46. ſect. 24. 


Porefdlling.. 


How indicted, ch. 25. ſect. 112. 

Whether Suits for it be to be branght in the pro- 
per County, and within a certain Time, 
256. ſect. 27, 30, 50. 


Fradtion. 
No Fraction of a Day, ch. 23. ſect 34. 


r | Fran- 


Ht; N+ DEX 


Franchiſe, 


All Franchiſes muſt yield to the King's Preroga- 


gative, ch. 27. ſect. 17; 
Freehold. 


Where neceſlary for a Petit Juror, ch. 43. ſect. 
12 25. See Challenge, C. and Indiftment, C, 


D ; 
Where for an Indictor, ch. 25. ſect. 18 ro 22. 
None but Freeholders have a Voice at the Elec- 

tion of a Coroner, ch. 9. ſect. 9, 10. 

Free · pledge, or Tything. 
The Nature of it, ch. 10. ſect. 2. . 
All Perſons are bound to be of ſome Free- pledge, 
ch. 10. ſect. 2, 10, 34. 
French, 


Appeals are to be arraigned in French ch. 28; 
2 2: | 8 15 


Freſh Suit and Purſair. 


Whether there muſt be a Freſh Suit to intitle ari 


Appellee in an Appeal of Larceny toa Reftitu- 


tion, ch. 23. ſect. 50, 56. See Reſtitution, 


What ſhall be eſteemed a freſh Suit, ch. 23. ſet. 


I. 
By who, and in what Manner it ſhall be in- 
quired and adjudged, ch. 23. ſect. 52. 
What ſhall be ſuch a freth Purſuit as ſhall excuſe 
a Gaoler for an Eſcape, ch, 19. ſect. 6, 13. 


* 
*** 
— 


Gallons. | 


| 2 allowed under the Callows, ch. 33. 


{ect 111. | 
; Game, 


| Offences relating to it not removable by Certio- 


Ll 


rari, ch, 27. lect. 60, 61. 
Gaol, 

Whether a Private Perſon may ſend a Man to 

the Common Gaol, ch. 16. ect. 3. . 
Who ſhall have tlie Cuſtody of it, ch. 19. ſect. 6, 
Whecher the King's Bench may commit to any 

Priſon, ch. 5. ſect. 3. \ 
What is a lawful Gaol. See Commitment, B. 

Gasl-Delivery. 
A. 


The Form of the Commiſſion, ch. 6. ſect. 1: 
Whether Juſtices of Gaol-Delivery may proceed 


4 


by IodiQments taken before other Juſtices, ck 
. ſect. 2. 
Whether as ſuck they have Power to take In- 
dictments, ch. 6, ſect. 3. ; 
Whether as ſuch they have Power to delivet the 
Gaol of Perſons committed for High Treaſon, 
ch. 6. lect. 4. | 
Whether they can proceed againſt any not in 
8 and where againſt Perſons let to Bail, 
ch. 6. ſe&. 3. 
Whether they may diſcharge thoſe againſt whom 
there is no Evidence, ch. 6. ſect. 5, the ed. 
Whether they _y Execution againſt Pet- 
ſans outlawed before Juſtices of Peace, ot con- 
demned by formet Jultices of Gol-Delivety, 
ch.. 6. ſect. 6. 18. | 
Whether they may otder an Execution or Ne- 
owe after their Seſſion, ch. 6. ſect. 7. | 
Whether they may puniſh thofe who unduly bail 
Priſoners, ch. 6, ſect. 8. ch. 9. ſect. 30, if ch. 
19. ſect. 1M ch. 15. ſect. 60. See Bail, B. 
Whether they may order a T ales, ch. 42. fect. 19. 


Whether they may award Procefs into a Fotcigtt 


County againſt an Appellee, ch. 6. ſect. 9. ch. 
24. fect. 22. SE - —— 
Whether they may have a Jury returned before 
2 without Precept by a bare Award, ch. 41. 
.. 
Whether they may order a jury to be returned 
before them immediately, ch. 41. ſect. 4. 
How they may puniſh Sheriffs aud Gaolers refu- 
ling to take Felons into their Cuſtody, ch. 6. 
vets: 25+ 
1 E. 6. Chis them to give Judgment againſt 
Perſons reprieved by former Jultices of Gaol- 
Delivery, not of Oyer, &c. ch. 6. ſect. 16, 17. 
. go ge Power over Perſons condemned, ch. 
, ſect. 18. 


The Power of ſuch Juſtices over Offences by Sta- 


tute, ch. 6. fect. 19. | 
In Place they are to hold their Seſſions, 


5 
For their Power of bailing Priſoners, ch. 18. ſect. 


65. 
, See Bail H. and HFumicidt. EL 
Whether they may receive an Appeal, ch. 23. fect. 
7. ch. 24. ſect. 16. 
Their Power to write for the Certificate of a Con- 
viction, Cc. ch. 33. ſect. 16, 17. 
Whether Indictmeuts before them may be re- 
moved by Certiorari, ch. 27. ſect. 7. 


Gaol, See Priſon ant Commitment, B. 


| Gaoler, 


Where liable to an Attachment, chi: 225 ſect; 


31. | | 
How puniſhable for refuſing to receive a Felon, 
ch. 6. ſect. 15. For other Matters, ſee Fees, 
and Habeas Corpus, Eſcape, A, 8.5 | 
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INDEX 
Garter, 3 | 


Garter King at Arms, a Name of Dignity, ch. 


25. ſect. 71. 
General Iſſue, ch. 38. ſect. 1, 
| Whether it be well joincd for the King by one 


who ſhews not himſelf to be the proper Officer, 


ch. 38. ſect. 2. 


Where there is no neceſſity of joining expreſsly 
for the King, ch. 38. ſect. 3. 


Where a 2 1 all be eſtopped to plead it 


by a Confeſſion, or a former Iſſue found a- 
gainſt him, ch. 38. ſect. 4. See Confeſſion, 


From what County the Jury 1s to be returned Ga 
for the Trial of it, ch. 40. ſect, 1, See- 


uror', | 
at Pleas are conſiſtent with it, ch. 23. ſect. 
g 1255 on. 25. ſect. 25. ch, 26. ſect. 62, ch. 37. 
ſect, 67. 5 on | | 

Where Son aſſault Demeſne may be given in Evi- 
dence on it, ch. 46. lect. 44. 

Where a Detendant in a gu tam may take Ad- 
vantage on the General Iſſue, that the Offence 
aroſe out of the County (ch. 26. ſect. 31, 67, 
70, 71.) or ſince the Time limited by Statute, 
ch, 26, ſect. 44. Ts 

Where a Defendant ſhall have Counſel upon it. 
See Counſel, N Bog | | | | y 


Gentility, 


Loſt by Attainder, ch. 49. ſect, 47 
Scandal of it where determinable, ch. 4. ſect. 7.. 


Gentleman: 


A good Addition, ch. 8 ſect. 110. | 

Whether it be a good Plea in Abatement that 
an Eſquire is named only Gentleman, ch. 23, 
F | 

Whether a Gentleman be privileged from being 
made Conſtable, ch. 10. ſect, 41, 1 8 


Good. 


Whete forſeited. See Forfeiture, 3 1 | 
What ſhall be done with them beſore they are 
. forfeited, » See Forfeiture, Kk. 


Indictment for ſtealing Bona Ecclefie, ch. 26. 


. LP, 5 
With what Certainty the Goods ſtolen are to be 


ſet forth in an Indictment, ch. 25 ſect, 76. 
See [ndiftment, G. e 


Grand Seſſions. 


An Acquittal there pleadable to an Indictment 


of Death in England, ch. 35. ſect, 10. ch 25. 
> hp lect, 40. SF | : 2 


Grant. 


Giant of Goods forfeited, how to be pleaded and 


Tonſtrued, ch. 30. ſect, 290. 112. 
4 


Guardian. | 


7 


h * Power in Relation to Appeals. See Appeal: 


Habeas Corpus. 


HW grantable by 31 Car. 2. See Bail, Gy 


The Truth of the Return of it not to be 
controverted, ch. 15, ſect. 77. $7, 

It brings an Inferior Court into Contempt for 
proceeding after it, ch. 22. ſect. 28. 

oler, how puniſhable for diſobeying it, ch, 

22 ſect. 31. | 

Where it mult be ſigned by a Judge, ch. 27. ſect, 
* ö | 


Hamlet. 
Whether a good Venue, ch. 23. ſect. 92. 
Hear ſay. 


Where Evidence, ch. 46. ſect. 14. ch. 25, ſect. 
141. 1 


Heir. 


Who may bring an Appeal as Heir, and in what 


Manner, Cc. ch. 23. ſect. 39 to 44. 
Whether the Heir who abets his Mother be liable 
to Damages, ch. 23. ſect, 138, See Corruption, 


Heretick. 


Whether he may claim the Benefit of the Clergy, 
ch. 33. fect. 5, 113. 


Highway. 


Where a Diſtreſs may be lawfully taken in it, 
ch 10, feet. 29, | | 

Whether Indictments concerning it be removable 
by Certiorari, ch. 27. ſect. 37. 


Whether an Indictment for its Want of Repaits 


need name any Perſon in certain, ch. 25. [ct 
70. 


15 | Highwayman, 
Reward for apprehending him, ch. 12. ſect 22, 


23, 24. : 
Where he is ouſted of his Clergy, ch. 33. {ect 
77 10 85. | 
Homicide. See Manſlaughter and Murder. 


Whether there can be an Acceſſary to exculabl 
Homicide, or to Manſlaughter, ch. 29. ſect. 


24. : i 1 of Ex- 
Whether a Verdict hong Man Guilty 0 
cuſable Homicide, &c. 
ſequent Proſecution, ch. 36, ſect. 17. 


pleadable to a ſub- 
Whether 


I VB E X 


W it intitle him to a Pard 
ect. 2; | 
Whether thoſe impriſoned for it were repleviſa- 
ble at Law, ch. 15. ſect. 33, 46, 49, 63. 
Whether they are bailable by Juices of Peace 
where they appear plainly guilty of the Fact, 


ch. 15. ſect. 34, 46, 49, 63. 
Whether they are bailable *. the Juſtices of the 


King's Bench, or of Gaol-Delivery, and in 
what Caſes, ch. 15. ſect. 40, 65, 79. 

Where a Perſon acquitted of Homicide may be 
remitted to Priſon, or bailed, ch. 15. ſect. 35. 
Whether thoſe convicted of it ſhall be in like 

Manner committed or bailed, ch. 33. ſect. 121. 
What the Sheriff is to do with a Perſon brought 
before him on a ſlight Suſpicion of Homicide, 

ch. 15. ſect: 46, 49. | 
In what Cafes Homicide is excluded from Cler- 
y, Ch. 33. ſect. 54 70 59. ; 
at Fee is due to a Coroner on taking an In- 
queſt of it, ch. 9. ſect. 47, 48 | 


In what County a Man is indictable for a Homi- 


cide in one County, from a Stroke in another, 
ch, 25. lect. 35. 


_—_ replegiando, ch. 15. ſect. 31, Cc. See Bail, 


2, 


Honour, 


Points of Honour, where determinable, ch, 4. 
ſect. 7. 5 ; . ; 


Hor ſe-flealers. 
Where excluded from their Clergy, ch. 33. ſect. 


4, 39, 61 62, 63. : 
Where intitled to a Fardon, ch. 37, ſect. 6. 


Hoſtler 
Whether a good Addition, ch. 23. ſect. 117. 
Hour. 


Whether neceſſary to be ſet forth in an Appeal, 
or Indictment, and whether material upon E- 
vidence, ch. 23. ſect. 87. ch. 25. ſect. 78. 


| Houſe. 
Larceny in it, where excluded from Clergy, ch. 
33. ſect. 64, 65, 66, 67, 68, 85, 86. See Clergy, 
D. aud Hon fe: breaker, 485 
Houſeobreaker. 
Where excluded from 
40, 87, 88. 3 2 
Whether: indictable before the Coroner, ch. 9. 
lect. 35. A ] 
Where erte to a Pardon, ch. 37. ſect. 6, 7. 
Houſe Correction. See Correttion, 


Flic and Gy. | 


* 
7 


Clergy, ch. 33 ſect. 34, 


Io what Manner to be made, ch. 12 ſect. 5, 6, 
7. 


on, ch. 37. A Default in it inquirable in the Torn, ch. 10. 


How far it makes an Arreſt for Felony neceſſary, . 


ſect. 59. | 

or juſtifiable, ch. 12. ſect. 4, 14, 16. 

Whether thote who are taken upon it be bail- 
able, ch. 15. ſect. 41. | ENT 


Hundred. 
Where amerceable for an Eſcape, ch. 12. ſect. 2. 
Huband. See Wife. 


Whether he can have any Title to Damages by 
Reaſon of a malicious Appeal againſt his Wite, 
ch. 23. ſect. 144, pt” 

Whether he may receive his Wife having been 
guilty of Felony, Cc. ch. 29. ſect. 34. 

Whether he or his Wife may be Witneſſes for or, 
againſt one another, ch. 46. ſect. 16. 


. 


| Idempnitate nominis, ch. 50. ſect. 9. 
Ideot. 


Cannot bring an Appeal, ch. 23. ſect. 32. 
Nor be an Approver, ch. 24. lect. 5. 


7. | 
Whether intitled to the Benefit of the Clergy, ch. 


3. ſect 


ſect. 535. 
On what Scripture to be ſworn, ch. 46. ſect. 
e | 57 5 


Euoti. See Known. 


Imparlance. 


F N 


Where an Appeal may be abated before or after 


it, ch. 23. lect. 102. 
Impeachment. 


Not to be barred by the King's Pardon, ch. 37. 


deck. 44. 
Whether Perſons impeached be bailable, ch. 15. 


ſect. 74. Is 
5 Implication. See Intendment. 
Inpoſſiiliry. 2 Sh 


Where it viciates an Indictment, ch. 25; {8 
64, 79. 9 179 

Indiftment, 

For Indicimnets in | the Torn, See Tws, D. 


The Difference betwen an Indictment and Pre- 
ſentment, ch. 25. fect. 1, . 5 


7 
( 


Whe: 


I ND E X. 


or Specially, or Conditionally, 


Whether a Bill may be found in Part true, and i 
Rr falſe, 2 ch 
26. ſect. 2. ; 


Whether any Damages can be given upon an In- 


dicment to the Party grieved, ch. 25. b 
All Offences of a Publick Nature are indictable, 
but no Private Injuries, ch. 25. ſect. 4 | 
What Offences againſt Statute be indidtable, ch. 
25. ſect. 4, 23. 1 


— 


Indictment, Where one may be tried without 


where nat ue» an Indictment as having been 
ceſſary, taken with the Manner, ch. 25. 


ect. 5. 
lay one may be 0 ied on a Verdict finding 
im Guilty in a Civil Action, or in an In- 
dictment againſt others, ch. 20. ſect. 6. 
Whether upon the Sheriff's Return, ch. 25. ſect. 


tt. 
Where upon an Appeal by a Common Appellant. 


or Approver, not proſecuted, ch. 25. fect. 7. 
A Perſon both indicted and appealed thall be ar- 
raigned on the Appeal, ch. 25. ſect. 8. 
Where an Appellee by Writ ſhall be arraigned 
on the Appeal after a Nanſuit, ch. 25. ſect. . 
Whether in all Caſes where an Appeal well com- 
menced is determined without an Acquiital, 
the Appellee ſhall be arraigued at the Suit of 
the King, ch. 25. ſect. 10. 
The Appellee ſhall never be arraigned at the Suit 
of * an Appeal ill commenced, ch. 
25. ſect. 11. | 
Whatſoever may be pleaded to an Appeal while 
carried on at the Suit of the Party, may be 
| pleaded to it when carried on at the Suit of 
- the King, ch. 28. ſect. 12. | | 
Alſo a 1 the King may he pleaded to an 
Appeal carried on at his Suit, ch. 25. ſect. 


13. 

Wbeiher one againſt whom an Appeal is depend- 

ing, may be atraigued on an Indictment, ch. 
25. lect. 14. 83 N 


- 
+ 


C. 


The Quality By hom many; and what Kind of 
of th ie PLD 7 by whom re- 


4's turned, an Indictment. is to, be 


found, ch. 25. ſect. 15. See 


Torn, D. 

Whether the Words Proboram & legalium homi- 
num, be neceſſary, ch. 25. ſect. 16. 

Whether it were a pod Nea at Common Law 
in Avoidance of an Outlawry on an Indict- 
ment, that ue of the IndiQais was outlawed, 
ch. 25. ſect. 17. th 


* D. \ 
| Whether, Common Law required 
Freehold. _ Grand ae 484.28 be 
5 | rechotders,, 2 » FG 29. 
How. far er. 2. th. 28. grixileges Perſons aboy 
the Age of Seventy, or fick, or dwelling. out 
of the County, ch. 25. fect. 19. 


Whether Weſt. 2. ch. 20. which requires t : 
rors ſhall have Freehold of 4 a Ven. 
tend to Grand Jurors, ch. 25. ſect. 20. 


What Statutes expreſsly require that Grand Ju- 


rors be Freeholders, ibid. 


How Sheriffs are puniſhable for impanelling in- 


ſufficient Jugors contrary to theſe Statutes, ch, 
25. lect, 21. 
(6: | E. 
In what Manner 1 H. 4. makes 
Indictments void taken by Per- Lanfal 
ſons outlawed, or returned at People, and 
the Denomination of the Party, well returned. 
Ec. ch. 25. ſect. 22. 
How one may be puniſhed for procuring himſelf 


to be ſworn on a Grand Jury contrary to this 
Statute, ch. 25. ſect. 23. 


Whether Indictments for Offences not capital, or 


before Juſtices of Peace, and Coroners In- 
queſts be within this Statute, ch. 25, ſect. 24. 
In what Manner, and at what Time one indicted 
contrary to the Statute may take Advantage ot 
it, ch. 25, ſect. 25, 26, 27. 
Whether he (hall have Counſel, ch. 25. ſe ct. 28. 


© Counſei. 
Whether Outlawry ina Perſonal Action be with- 
in the Statute, ch. 25. ſect. 30. 


In what Manner Juſtices of Gaol- Delivery and 


Juſtices of Peace may reform the Panel of a 
Grand Jury, by 3 H. 8. ch. 25. ſect. 31. 
Whether this Statute have repealed 11 H. 4. ch, 
25, lect. 32. 
Within what Place the Offences 
indicted muſt ariſe. See County, County. 
A,B, C. 
F. 


* 


The Omiſſion of roper Words of The Form of 


Art not to be ſupplied by any an Indict- 


Circumlocution, ch. 25. fect. 2 as to the 


; att, 
How the Offence is to be ſet forth in an Indict- 
ment, of Rape, ch. 25. ſect. 58. Sce Kapuit. 
With what Certainty. the Special Manner of the 
whole Fact is to be ſet forth, ch. 25. ſect. 59. 
A disjunctive Charge is void, ch. 25. lect. G0. 
So is a general one, except in ſome Special Caſes, 
as Barretry, Scolding, Cc. ch. 25. lect, 61, 


So * Indictment laying the Crime by way of 
Recital, and not directly alledging every _ 
Material, but wanting the Help of ſome In- 
tendment, ch. 25. ſect. 62. See ntendment. 

The Word Exiftens when applied to. a Fer ſon 
needs not the Addition of the Time, as it 
does when applied to a Fact, ch. 25. fect. 63. 


Where an Indictment is void for Repugnancy or 


a Impoſſibility, ch. 257 ſect. 6% See Kepig- 


nancy. 25 i 
The Gene of Abettars, how to be laid, ch. 25. 
ſect. 66. : F 
How that of Receivers, ch. 25. ſect. 67, 2 
How an Eſcape, ch. 25. ſect. 68, ch. 19. ſect. 14- 


G. In- 


kg k. 


I XN IKE X 


G. 


As to the I ndictment of the Highways needs 
Perſons. not name any Defendant in cer- 
tain, ch. 25. ſect. 70. 5 

How far a Miſnoſmer, or want of an Addition 
are fatal, ch. 25. lect. 71, 72. See Addition, 
Abatement, Alias dictus, Miſuoſmer, and Name, 
and Surname, and infra Lett. K. 

How far the Want of Certainty in deſcribing the 
other Perſons beſides the Defendant mentioned 
in an Indictment is fatal, and where an Indict- 
ment for having killed quendam ig notum, Cc. 
is good, ch. 25. fect. 73, 74. : 

Whether it be ſufficient to deſcribe the Party in- 


jured by the Crime in the Indictment by his 


Name of Baptiſin, ibid. | 
Whether it be neceſſary to alledge that he was in 
the Peace of the King, ch. 25. fect. 7. 

| With 1 ar Thing 

As to the Rolen, taken, or carried away, or 

Things otherwiſe the {ſubject Matter of 

the Crime, muſt be ſet forth, ch. 

25. ſect. 76. 

What Difference is to be obſerved between 
Things living, and Things dead, ch. 25. ſect. 77. 

How the Value is to be thewn, ibid. 

H. 

Hour, Time. Whether it be neceſſary to mention 
the Hour, ch. 25. ſect. 78. 

How far neceſſary to ſhew the Year and Day, and 
in what Manner, ch. 25. fect. 79 to 85. 

The Effect of the Words adtunc & ibidem, ch. 25. 

ect. 80. | 

Whether an Indictment for a bare Omiſſion need 
ſhew any Tune, ch. 25. fect. 81. 

Whether it be neceſſary to expreſs the Year of the 
King, ch. 25. ſect. 82. . 

Whether the very Day muſt be expreſs'd, ch. 25. 
ſect. 8 : 

Wha. an Inditment ſetting forth one Day 
only certainly, and others uncertainly, be void 
as to.thole ſet forth uncertainly, ibid. 

See Time, and Day, and Evidence, E. 


the Crime muſt be certain andfree 

| | from Repugnancy,ch. 25. lect. 85. 

Whether it be needful to ſet forth the Place where 
the Things happened which brought the De- 
fendant within the Deſcriptions of a Statute, 
ch. 25. ſect. 86. cn A 

Whether the laying a Crime in a certain ſuppo- 
{ed Place, where there is no ſuch in the Coun- 
ty, vitiate the Indictment by Force of any, and 
what Statute, ch. 25. fect. 86, 87. 

See Evidence, E. 


J. 


Place. 


Where falſe Latin will vitiate an Indictmeat, ch. 
25. ſect 88. 1 | 
Where the Ule of a Word which is not Latin, 

ch. 25. lect. 89, 103. | 
Where tuch Faults arc holpen by an Axglice, ch. 
25+ ſect. 90. 
| 1 


Where the Offences, may be laid Fur Ialict- 
jointly, and where ſeverally, ment. 
and where both Ways, and where the Offen- 
ces of ſeveral may be laid in one Indictnicut, 
ch 25. ſect. 91. | 

Whether the Words vi & armisr 
were neceſſary at the Common Vi & armis. 
Law, ch. 25. ſect. 92. 

Whether they be neceſſary fince the Statute of 37 
H. 8. ch. 25. ſect. 92, 93. 

Whether the Words contra pacem 


Contra pa- 
be neceſſary, ch. 25. fect 94, 


CT, 


. | | 

Whither the Words contra coronam Contra co- 
& dignitatem Regis, ch. 25.tect.96. ronam. 

Whether the Words in contemprum Regis, cli. 25, 
{ect. 97. 

Whether the Word illicite, ch. 25. ſect. 98. 

Whether an Indictment be amendable by the 

Court or Grand Jury, ch. 25. lect. 99. 


K. 


Whether an Indictment on a Sta- 
tute need recite it, ch. 25. ſect. 
102, | = 

Where the Mitrecital of a ſubſtantial Part of a 
Statute 1s fatal, ch, 25. fect. 103,104, 105 

Where the Miſrecital of the Time or Place at 
which the Parliament was holden, ch. 25. ſect. 
106. | 

Where a Miſrecital of the Title of the Statute, 
ch. 25. ſect 107. 

Where other Mitrecitals or Omiſſions are fatal, as 
of the Time of the Commencement of the Sta- 
tute, or of the Preamble, or Purvicw, or 

Clauſe of Forfeiture, c ch. 25. ſect. 108 to 112. 

How far it is neceſſuy to bring Hon the Sta- 
the Offence withing the Words rare muſt be 
of the Statute, ch. 25. ſect. 112. purſuzd. 

Whether it be always fuſficient to purſue the ve- 
ry Words of the Statute, ch. 25. fect. 113. 

In what Manner the Detendant is to be brought 


within the Deſcriptions of the Act, ch. 25. ſect. 
114. | 


Recital, 


o 


See Exiftens, and ſupra Lett. G. 


Whether it be needful to alledge 
How the Allegation of the Place of 


that he is not within the Benefit Proviſo's. 
of the Provito's,ch. 25. ſect. 115. | 

What Omiſſions in the Recital of Contra for- 
a Statute in an Indictment are mam Statu- 
ſupplied by its concluding contra ti. 
formam Statuti, ch. 25. ſect. 1 16. 

Whether an Indictment concluding contra for- 
mam Statuti may be made good as an Indict- 
ment at Common Law, ch. 25. fect. 117, 118. 

Mhether Judgment on a Statute can in any Caſe 

given on an Indictment not concluding 
contra jormam Statuti, ch. 25. ſect. 118. 

Where an Indictment ought to conclude contra 
formam Statuti, and where contra formam Statu- 

torum, ch. 25. ſect. 119. | 


L. 


How the Caption of an Indictment 
before a Steward or Coroner 
muſt ſhew their Juriſdiction, 


Caption, 
Nun ann 


and 


I N Þ K X- 


and whether a Defe& herein make the whole 
void, ch. 25. ſect. 121. ch. 9. lect. 16, 17. 

How the Caption of an Indictment at Seſſions 
muſt ſhew that it was holden for the Place, ch. 

| 25. ſect, 122. | 

Hou it muſt alledge the Juſtices Names and Com- 
miſſion, Cc. ch. 25. ſect. 123, 128. 

Whether it muſt add the Words Regis, or Publi- 
ce, to Pacis, ch. 25. ſet. 124. 

Whether the Caption of an Indictment at a Leet 
ſetting forth as taken Ad magnam curiam cum leta 
tentam be ſufficient, ch. 25. ſect. 126. ch. Ii. ſect. 6. 

Whether it mult ſhew whether the Court were 
holden by Grant or by Preſcription, ch. 25. 
fect. 127. ch. 11. ſect. 7. 

In what Manner the Caption of an Indictment 
muſt ſhew the Number of the Jurors, and 


that they were of the Place, and tworn, Cc. 


ch. 25. ſect. 15, 128. 5 
In what Manner it muſt ſhew the Day and Year 
when the Court was holden, ch. 25. ſect. 129, 
In what Manner it muſt ſhew the Place where 
the Indictment was found, ch. 25. ſect. 130. 
Proceſs. For Proceſs on Indictments, ſee 
Proceſs. 8 


M. 


Witneſſes. Whether the Common Law re- | 


Ip quired any certain Number of 
Witneſſes for the finding an Indictment, ch. 
25, ſect. 131. See Evidence, A. 


In what Manner, and by what Statutes two Wit- 


neſſes are required, ch. 25, ſect. 131 t0 139. 
Whether the Words Accuſers and Witneſſes in 
theſe Statutes be Synony mous, ch. 25. ſect. 139, 


140. | : 
Whether the Witneſſes muſt appear in Perſon and 


be ſworn, ch. 25. ſect, 140. 

Whether both mult be to the ſame Overt-Act, 
ch. 25. 48. 

Whether Witneſſes by Hearſay be ſufficient, ch. 
„ | 

What is ſuch a Confeſſion as makes no Witneſſes 
1 ch. 25. ſect. 142. 

I E. 6. which required two Witneſſes on Indict- 
ments, not repealed by 1 & 2 P. & M. ch. 25. 
ſect. 144. 

Whether Petit Treaſon, or counterfeiting Coin, 
or Miſpriſion of Treaſon, be within theſe Sta- 
tutes, ch, 25. ſect. 145, 146, 147. 


N. | 
vaſhing In» In what Caſes Indictments may be 


diłtments. quaſhed, ch. 25. ſect. 148 to 151. 
See quaſhing. 
Pleas. What may be pleaded to an In- 


dictment, and in what Manner, 
„„ e 
Whether it be a good Plea in Abatement of an 


Indictment that another is depending, ch. 34. 
ſect. 1. 6 | 


Indiftor. 
Who are qualified to be Indictors. See Indift- 


ment, C, D, E. 
1 


An Indictor may be challen ged if called on 2 Pe. 
tit Jury, ch. 43. ſect. 27. | 


Lamy. 


Where it diſables 4 Man to be a Witneſs, or 
Juror, ch. 46. ſect. 19 10 24. ch. 43. ſect. 2.5 
How far cleared by a Pardon, ch. 37. ſect. 48 ty 


bes - | 
Infant. | 
Whether he may bring an Appeal, ch, 23. {, 


30. 

* he can be an Approver, ch. 24. ſecd. 5, 

Whether an Appeal may be brought againſt him, 
ch. 23. ſect. 46. | 

Whether he may be fined for a Falſe Appeal, ch, 
23. ſect. 16% 

* counterplead a Wager of Battel, ch. 35. 
ect. 4. FS | 

May be challenged if returned on a Jury, ch. 43, 
ſect. 10. - 

Whether he may give Evidence as a Witneſs, ch. 
46. lect. 27. | 

Whether one who expoſes an Infant in the Strects 
may be arreſted, ch. 12. ſect. 19. 


Infidel, 
Whether be may be a Witneſs, ch, 46. ſect, 26. 
= Information. 
©. 


Whether a criminal Information Jn nhat Caſes 
he not as well for a Wrong 4 Criminal 
done principally to the Subject, Information 

as for a U rong done principally lies. 
to the King, and in what Gaſes 
ch. 26, ſect. 1. 8 

3 for Oftences againſt Statutes, ch. 26. 
ct. . | 

Whether for capital Crimes, or Miſpriſion of 
Treafon, ch. 26. ſect. 3. Tl 

In what Manner it differs from an Indiciment, 
and with what Certainty it muſt be drawn, 

ch. 26, ſect. 4. | | 

What Proviſion is made by Statute Kecogniſance, 
for the Proſecutor's entring into 2 5 
a Recogniſance for the Coſts, and moving the 
Court before the filing an Information by the 
Maſter of the Crown-Office, Cc. ch. 26. lect. 5: 

Informations by the Attorney General not within 
this Statute, ch, 26. ſect. 6. 

Whether an Information in the Nature of a C 

Warrant be within this Statute, ch. 26. fect.7. 

In what Caſes a Motion for ſuch Information 15 
uſually granted; ch. 26. ſect. 8, 9. ( 

How the Party ſhall be relieved againſt Procels 


iſſued againſt him before a Recognizance filed, 


ch. 26. ſect. 10. 

No Colts by this Statute on Infor- 
mations tried at Bar, ch. 26. Cf. 
ſect. 11. 


Nor 


In 


Tl 


5 


 N BD EX. 


Nor where any one of the Defendants is con- 
viced, ch. 26. ſect. 12. | | 

Whether the Court be bound of Right to award 
them in Caſes within the Statute, or have a 
Diſcretionary Power, ch 26. fect. 13. 

In what Manner, and at whole Relation, Infor- 


mations in Nature of Quo Harranto's may be 


exhibited by 9 Anne, and what Judgment and 
Coſts, &c. (hall be given therein, ch. 26. ſect. 


I . 15. 
The Statutes of Feofails extended to ſuch Infor- 


mations, ch. 26. lect. 16. 
B. 


Qui tam. Whether an Information qui tam 
bo lie on all Penal Statutes which 
give the Whole or Part of the Penalty to 

dim who will tue, ch. 26. lect. 17. | 

It what Caſes the Party grieved by the Thing 
prohibited by a Statute, may ſue tam pro Do- 
mino Rege quam pro ſeipſo, ibid. | 

Whether in all Caſes wherein the King is to have 
a Fine in an Action on a Statute, it muſt be ſo 
laid, ibid. % 

Whether tuch Information mult conclude contra 
pacem, or contra formam Statuti, Or in contemptum 
Regis, ch. 26. ſect. 18. | 

Whether it muſt recite the Statute, and where a 
Miſrecital is fatal, ibid. . 

Whether on an Information well laid for Part, 
and deſective for other Part, the Informer may 


have Judgmenc for what is well laid, ch. 26. 


ſect. 19. | 
Whether in an Action on a Penal Statute the 


Debt may be laid as the Debt of the Party 


only, or jointly, as the Debt of the King and 
of the Party, and whether the like Form is to 
be oblerved in an Information Qi tam, ch. 
26 ſect. 20. | | 
In what Manner the Sum due to the Informer is 
be demanded, ch. 26, ſect 21. | 
Whether a Concluſion ad grave damnum is good, 
without adding of the Plaintiff, ibia. 
Whether 18 Eliz. which reſtrains Perſons from 
ſuing on Penal Statutes any other way than by 
Information or Original Action, reſtrain Suits 
by Bill or Plaint, ch. 26. fect. 22. | 
How the Time of Admiſſion into an Office mult 
be expreſſed in an Action on a Statute for 
want or a Qualification within a certain Time, 
ch. 26. ſect. 23. 


Where a Fact is ſufficiently alledged by a quod 


cum, ch. 26, ſect. 24. : 

In what Courts a Qui tam lies, and how far 
in the Exchequer when limited toother Courts, 
ch. 26, tect. 25. | 


Co 
In nba In what Manner, and 1n what 
County. Caſes it is provided by 31 Eliz. 


that Suits on Penal Statutes 
muſt be laid and tried in the proper County, 
and that the Defendant may traveric the Coun- 
ty, ch. 26. ſect. 26, 27. | 


Whether the Defendant can take Advantage of 
this Statute any other way than by pleading it 
ch. 26. ſect. 28, 31, the 2d. 69, 70, 71. 

Whether it extends to Suits by Common Infor- 
mers only, ch. 26. ſect. 29. | 

Whether the King's Bench or Exchequer be re- 
ſtrained by the Clauſe which appoints ſuch 
Suits to be at the Seſſions or Alliſes, ch. 26. 

- ſect; 30. | 

In what County, and in what Courts ſuch Ac- 
tions or Informations are to be brought by 
21 Fac. 1. and what Proceſs is to be had there- 
in, ch. 26. ſect. 31. | 

Whether it be neceſſary on the General Iſſue to 
prove the Offence in the ſame County, ch. 26. 
ſect. 31. the 2d. 69, 70, 71. 

Whether an Officer can receive an Information 
without Oath that the Offence aroſe in the 
County in which it is laid, and whether the 
the Want of ſuch Oath make the Proceedings 
erroneous, ch. 26. ſect. 32, 37. 

Whether at this Day any Suit can be brought in 
Weftminſter- Hall for an Offence againſt a Penal 
2 committed out of Middleſex, ch. 26. 

ect. 30, » 34 357 6. 

No rake —＋ 1 1 is within theſe Sta- 
tutes, ch. 26. ſect. 38. . 

What is the proper Proceſs on an 
Information, ch. 27. tc. 12, Preceſs. 
13, 14. | | | 


D. 


In what Manner it is provide d by 


31 Elis. that ſome Suits on Pe- Within hat 
nal Statutes ſhall be within two Time. 
Years, and others within one 
Year, ch. 26. ſect. 40. 

And that a Note ſhall be given of the Time when 
an Information is exhibited, ch. 26. ſect. 41. 


And that Oath ſhall be made of the Time, Cc. 


ch. 26. ſect. 42. 

Whether this Statute reſtrain a Proſecution at 
Law, ch. 26. ſect. 43. 5 
Whether Advantage of it may be taken on the 
General Iſſue, ch. 26. fect. 44. 1 
Whether a Suit after the Year may be good for 

o King, and naught for the Informer, ch. 26, 
ect. 45. . . | 
Whether the Party grieved be within theſe Sta 
tutes, ch. 26. ſect. 47. 
Whether the ſuing a Latitat be a ſufficient Com- 
mencement of a Suit within theſe Statutes, ch. 
26. lect. 45. 


Whether a Suit given to a Common Informer up- 


on the Default of the Party grieved be within 

theſe Statutes, ch. 26. ſect. 49. | | 
Whether Champerty, dcitading Kings Cuſtoms, 

or Foreſtalling, be within theſe Statutes, ch. 


ſect. 50. 


E 


Whether a Qui tam can be brought 
by any Ferſon before ordered by Who diſabled 
rhe Court not to follow any to ſuc. 
ſuch Suit, ch. 26, fect. 51. 


Whether 
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Whether he who ſues a Qui tam 


Wonſuit. may be nonſuited, ch. 26. ſect. 
a; 
WI ber the Informer or Defen- 
Attorney. dant may appear by Attorney, 
ch. 26. lect. 53, 54, 35. 
F. 
Whether he who ſues on a Popu- 
Cofts. lar Statute ſhall have Colts, ch. 


| 26. ſect. 57. 
Whether the Party grieved ſhall have them, or 
pay them, ch. 26. ſect. 57, 59. 

Where the Defendant ſhall have Coſts by 18 
Elis. ch. 26. ſect. 58. 85 
Whether Suits by the Party grieved be within 
this Statute, ch. 26. ſect. 59. | 
Whether Suits in a Court which has no Juriſ- 

diction, ch. 26. ſect. oo. 


Wager of Whether the Defendant may wage 
Lay. his Law, ch. 26. ſect. 61. 
Protection. Whether he can take Advantage 
of a Protection, ch. 26, ſect. 61. 
i G. 
Pleas. | How the Defendant is to plead to | 


ſuch Suit, ch. 26. ſect. 62. 
Where he may plead a prior Suit depending, ch. 
26. ſect. 63. See Depending. 


Where he may plead a Pardon or Releaſe, or Ac- 


uittal or Conviction 1n a former Suit, ch. 26. 
ect. 64. ch. 37. ſect. 34. 

Whether the Informer may aver that the Recove- 
ry in a former Suit pleaded againſt him was by 
Covin, without ſhewing how, ch. 26. ſect. 65. 

In what Manner the Defendant 

General Iſſue. 


Whether the Defendants may plead jointly, ch. 
26. ſect. 67. 
Whether a Defendant may plead Not Guilty to 


a Breach alledged from Matter of Record, ch. 


26. ſect. 68. 


What * be given in Evidence on the Genera! 


Iſſue, ch. 26. ſect. 31, 69, 70, 71. Mn 


H. 


Whether the Replication be to be made by the 
Attorney General only, ch. 26. ſect. 72. 
Where the Words 


are to be uſed in joining the Iſſue, ch. 26. ſect. 


8 
Where a Jury is compellable to appear at N- 
minſter tor the Trial of ſuch Iflue, ch. 26. ſect. 


74. | 

Wöbere ſome of the Defendants may be found 

Guilty, and others acquitted, ch. 26. ſect. 75. 

Where a Defendant may be found Guilty for 
Part, and acquitted for Part, ibid. 

What Judgment ſhall be given, ch. 26. ſect. 76. 


Whether the Penalty of a Statute may be com- 


pounded or granted, ch. 26. ſect. 77, 78, 79. 
Whether all Grants to diſpenſe with, agree, or 

compound, or to have the Benefit of Penal Sta- 

tutes, be void, ch. 26. ſect. 79, 80, 81, 82. 


may plead Nil debet, ch. 26. ſect. 
66 | 


ui tam pro Domino Rege, &c. 


In what Manner Juſtices of Peace are to take the 
Information of thoſe who bring Felons before 
them, ch. 15. ſect. 59, 60. ch. 16. ſed. 11, 12 

Whether an Information can be 1 
quaſhed, ch. 25. ſect, 151. Not quaſhed. 


Inn. 


The Form of an Indictment for 'a Nuſance in 
erecting it, ch. 25. ſect. 69. 


Inn of hurt. 


Whether a Chamber therein come under the No- 
tion of a Dwelling- Houſe, ch. 33. ſect, 9). 


Inqueſt of Office. 


Whether to be taken in order to examine Matters 
recorded by a Coroner, ch. 9. ſect. 49. 
Where it ſhall be tried by Inqueſt of Office whe- 

ther a Perſon ſtands Mute of Malice, ch. 30. 

lect. 5, 6, 7, 8. ö | 
Whether the Property of the Goods ſtollen, and 

the freſh Suit, Cc. thall be inquired of at the 

ſame Time, ch. 30. ſect. 22. ch. 23. ſect. 53. 
Whether the Court may examine ſuch Matters 

without any Inqueſt, ch. 23. ſect. 52. 

See Conrt and Office. 


Inquiſition. 


Of Death by a Coroner. See Coroner, C. 
The Difference between an Inquiſition and In- 
dictment, ch. 25, ſect, 1. | 


Inſidiatores diarum. 
Whether indictable by ſuch Words, ch. 25. ſect 


61. 5 

Whether ouſted of Clergy, ibid. and ch. 33. ſcet 
22. 5 

Inſufficient, 


What is Inſufficient Bail, and the taking of it 
how puniſhable, ch. 15. ſect. 4, 5, 6. See Suf- 
ficient and Gaol-Delivery, A. and Bail, B. 


Intendment. 

Cannot ſupply the Want of a Certainty in an 
Appeal or Indictment, ch. 23. ſect. 82. ch. 25. 
„% 7 © * | SOR 

Cannot ſupply a Defective Verdict, ch. 47. ſect. 9. 

Intereſt, 


A good Exception againſt a Witneſs, that he is a 
Party in Intereſt, ch. 46. fect. 24, 25: 


Interrogatories. 


In what Manner to be exhibited, Cc. on an At- 
Toinder 


tachment, ch. 22. ſect. 7. 


Ts N D E X 


-; The Temporal Judge is to determine whether 8 
one who demands his, Clergy is to have it, 


127 foe 1 
Where a Trial ſhall be os a 1 ury returned tem 


two Counties, ch. 23. ſect. 35. ch. 29. ſect. 48. 
ch. 40. lect. 1. See Landon. 2 


* 


Joint Fine. 


nl ch. 10. ſect. 16. e een 


Where a Penire may be joint or PET] Fy 4 
lect. 8. 


Whether a Juror returned on a joint Venire, be- 


ing drawn as to one. Defendant, be drawn as 
to all, ch. 41. ſect. 91. 


Whether the Panel returned on a Join Pare 
may be ſevered, ch. 41. ſect. 9. 


Joint Indiflment, Information, and V 74. 


Where Offences are to be indicted jointly, and 
where ſeverally, ch. 25. ſect. 91. ch. 26. ſect. 


Whether of Perſons jointly charged fone may 


be acquitted and ſome convicted, ch. 47. tect. 
8. ch. ff. ͤ SANS het 


3 Jie Plea. TOE 


Whether the Defenda 
En, wu Not G Gliny, 0 


# 4 . 


* 
45% „„ # 4 


ty, ch h. 26. ſect. 66, 75 

Whether an triſh Biſhop . be a good Addition, 
8. concerning the Trial of Foreign diebe 
LL 8 
"Whether a Om, Tia be Ot in * 
Whether a Defendant Kati kak the ame Chat- | 
Wheth 1 2 H. 5. which tequires 40 f. Freehold in 
In what Manner the Iſſue is to be joined in a Qui 


in an Information may 
Ireland... . . . 
ch. 23. fect, 108. 
3 a Treaſon in ireland be within 3 
28. lect, 50. 
1 where s iid. 
Whether a Gaolet be Stable for Hiring a 
Priſoner in Irons, ch. 22. ſect. 32. 
e en 
lenges on a collateral Iſſue, as on a general one, 
ch. 43. ſect. 6 
2 Juror, extend” to collateral Iſſues, ch. 43. 
* ſect. 16. 
tat, ch. 26. ſect; ebe 
Where ſuch Iſſue ſhal be tried, ch. 26. fect. 74- 


| | | Fudge. | ng 2 7 om | 
Judicia 998750 whether gtantable for its i. 
wha excrciſible by Depu NI ſect. 9 


Where the Act of one is nal for all, ch 
ſect: 10. ch. 9. ſect! 4 woke les 


Whether a judge can er wiel, 1.46: . 


ch. 21 ſect. 113. 

Where Inferior Judges are liable to an Attach- 
meat, ch. 22. fect. 25 to 30. ch. 27. ſect. 67. 
Judges not puniſhable for a meer Error in flag: 

ment, ch. 1. ſect. 17. ch. 13. ſect. 2 


Nor compellable to give their Opinions beſore- 


hand, ch. 1. ſect. 16. 


ffeneder, ch. 15. ſect. 27, 5+ 
77 we Certioraries to them, ſee Gin, B, E. 
EY alſo Furiſdition, Curt, N von, 2 
f ce ef the Cuurt, and Bikram, 
TJelieu. 5 
Ws 


Where i it may be ſaved by an Award cr. Tran 
ſportation, ch. 33. ſect. 135, Ec. 

For what Faults, and in Manner it may be ar- 
reſted, ch. 48. ſect. 1. ch. 4 * 149, 150. 
Whether an 2 t (hall be given on a Con- 
viction of excuſable' Homicide, ch. 48. ſect. 1. 
Whether the ſame ſhall 1 iven agaioh ; a Peer 

and Commoner, ch. * Þ 


bog the lame ere be Lied Nu * Cas 
ibil. 


4 n 2 5. gd; Yr 
The ſtated udp unt a "et 


* 


1 
R 


or Hi Treaſon not concern- ans. 3 
ng the Coin, ch. 48. ſect. 3. 
For reaſan, colleeriung the, 9 8 a 4 aa 


For petit Trtaſon ch. 48. ſect 3 
Ne a Woman for = ot G 605 6, 
A a Man or Woman for Fou oh. 


ag 20 of Pain ft & dure, ch. 30. {ect. 16 
judgment in Premunire, Ch. 48. ſect. 9. y 
n Miſpriſion of High Treten, ch. 48. ſect. 10. 


For drawing a Sword, or ſtriking in x Court, 
Cc. ch. 48. ſect. 11 


12. 
For Rriking in the King Palace, Perjury, For- 
gery, or Conſpiracy, ch 48. ſect. 12. 


WEL how entred on an A ot a Plea 


a Pardon, ch. 49. a 13. 
; | rom . | wan SR 


In 1 Caſes, ry in "ha 8 the Tour 
mall give Diſcretionary Judgment, ch u. 


Wie may award aT canſportation, br: to'the 
Houſe of f N or to Baniſhment, ch. 
48 ſect. 15, 16. 

How it may be abe ed to inflict a my Pu: 
- niſhmenr, ch. 48. ſect. 16. 


5 


La yrhat Cates the Defendant! mult be in. Coun 


when the Judgment is grven, ch.'48; feet. 1 
In what Moved the Fine is to 'be , aud — 


Erl, ch. 125 ket. 17, 18, 19, 20. 


A ” 


Oooooe D. For 


Whoexer 3 is Judge of the Offence y may bail the ö 


7 


Sauri Fulg: i 


1 N D E X. 


D. 


For Tudgment of Outlawry and Abjuraticn; See 
For June 21, 22, 2 211 Ontlawry and | 


_ Abjaration. 

There ſhall never be two Judginemty given for 
the fame Offence, ch. 48. ſect. 23. 

Whether a Man can be attainted a oh Way 


but by exptels Sentence, of by ut at ol 


Abjuration, ch. 48. ſect 
Whether one can int after his Death, 


Whether judgment at comton Ia can be gi- 
ven on an Indictment concluding contra formam 
atari, ch. 25. ſect. 117, 118. 

What Judgment ſhall be given in a Qui tam, ch 
26. ſect. 76. 


22 a Judgment may be es, ſe Laing 
— 1 Before i 91 8 Court a Jury is to be Before aha 


= 


Feline, . 


Where a Watte from a Juſtice of Pract 1 an 
Offence not within his Jutiſdiction is void, 
ch. 10. ſect. ia 

How far a G piting, a Juſtice a a Jurifdic- - 
tion of nce, gives a Power to bane 
the Party befor: him, ch. 10. ſect. 15, 16. 

How a Judge 187 is puniſhable for proceeding with- 
out Juriſdiction, ch. 22. ſect. 25. 

A Jur uriſdiction ſhall not be 1 0 0 e. it 
oth not appear, = io. ſect, 21. 

How an Nowy, & grounded on on, Ep ib 

- an Inferior Court, wuft ſhew. that the 

_ "aroſe within its juriſdiction, ibid. 

Whether a Suit Q tam in Court which þ bes 0 
* 2 200 make the In 0 liable to 1 


Whether fk it be within * ki 5 
rohibits the com roſecutions on 
8285 5 — 78, the 20. 


rt, Jud e King 1 ting s 
7 Bea 15 N 
ber 41 2 5 80 
* 


From ba County t. to be raned 


From nhat by Common Law tor the Trial 
County. Cl a General Iſſue, ch. 40. ſect. 
From er ge my by. by 33 K 8. _for the Trial b 
Treaſon, Mi Treaſon, or Murder 
R SD jo 19 15 fuſpected by The Privy 
Council, ect. Ii 
Wheth er this — be ill . as. to all 
ne {aj Offences bite 1 1 
habe er it extend to e lies, 8350 Et 
In what Goung y he who catrics God 


om. 3 unty to another, or 2 10 ta 
fance. in one.County to another, or marries 


two Wiyes in « rept | dunties, Or com 
a Felony, &c. in Wales, or beyond TM , 


be tried, ch. 40. ſect. 5. 


— 
* * 


Ne ent for ro Purpoſe, ch 


From what County the Jury is to be ret 
for the Trial of 7 Pr 47 ogy 


77 8. 


| Before what Juſtices a * may By nba: pre 


be returned without any Precept ceſs, 
wa 6 bare ney. be 40 gt 8 * 
hether it ma 17 returned into the Ki 
Bench, ch. 4 1 ct. 2. 155 
Ty it ay, "be returned Immediately, ch. 41. 
ect 
88 75 4 entre, Proviſo, Tales, Ce. | 
In what Mauner the Frocels againſt the Jury is ic 
be continued, chi. 27, ſect 95+ See Diſcontin. 
. ance. 


* 
ch. 42. Court. 


Where a Jury acquitting a Defendant mutt find 
what other Perſons did the Fact, ch. 9. ſect. 


3 
. they are liable to an Attachment, ch. 22. 


lect. 14 18 25. See Attachment. 


Whether a Juror may be a Witneſs, ch. 46. ſect. 


Who, wel qualified to be Iutots. Fe a;! c 

| ittment, C, and Tors, D 

Wbaber a jury charged i in 2 capital Cale can be 
— without givin wing a Verdict, ch. 47+ 
ect 


For other — ſee Perdifi, and let. 


e , gag ns 


Whether Juſtices can be commiſcnel by none 


but the King, cli. 6. ſect. 1 
Whether the Commiſſjon of Juſtices of Oyer, &c, 
not be called Writs, ch. 6. ſect. 1. the 2d. 


Ho ah the A thority ch uſtices is Juipend- 


y the in ting in the ſame 

3 x by 15 Su et 4K and how it may 
be Wine by rocedendd ch. 5. ſect. 2. 

How far their Comms ſons are determined by the 
Demiſe of the King, ch. 1. ſect. 11, 12, 13. 


1 by the Acct of a new Name of 
W ah gebe being a Sento without adjourning 


it, ch 5. ſect. 6. 
Wie here 0 granting a pew Commiſſion of the 
ature with the former, ch. 5. ſect. 7. 
war otice of ſuch ed Commilſion is ſuffci- 
« ſect, 8, 9, 10. 
hether the Proceedings before ſuch Juſtices be 
fuer by, the Grant of a he Com- 
miſſion, ch. 5. lect. it. 
Whether a Commiſſion of the Peace, « or Gaol- 
wa og or a Tr be (ops wes by 4 a new 
ounty, Cc. c ect. 1 N 
Wiel zal A of Her, Ge. de confined to 1 
9 , ee. in their Commilſ 


a1 Erd a to be Abletved in their worth 


. ments, ch. 3 lect, 6,13, 14. 


ow 
4 H 


ea, ch. 46. ſect. 6, 


How new ones. thay be added to the former by 
Writ of Aſſociation, or ff non omnes, ch. 5. 
| ſect. 15, 16, 17. 1 ( 
Whether they may fit in one County to try Of- 
. fences in another, ch, 8. ſect. 18. | 
Where their Records are to be kept, ch. 5. ſect. 


Whether thoſe taken by the Command of the 
wi ices be repleviſable, ch. 15. ſect. 37. 
ether a Certiorari directed to the ſubtice of 
Cheſter, may be returned by A. B. Chief Ju- 
Rice, Cc. ch. 27, ſet, 71, | 
Where Cauſes are pit without Day by the not 
coming of the Juſtices, ch. 27. ſect. 106. 
| See Comrrs and Judges, Gaol-Delivery, Oyer 
and Terminer, Aſſiſe, and Peace, &c. 


Juſlicier. | 
The, 3 Power of the High Juſticier, ch. 3. 
. 5 


Fuſtiſication. 


How an Arreſt on Suſpicion is to be jullified, 
ch. 12, fect. 18. See Pleading and Arref, 


— 


King. 


W Hether thoſe taken by his Command be re- 
* ch. 15. ſect. 36, 37, 66, Cc. 
See Bai 1 2 
No Diftreſs can be taken on Land in his Poſſeſ- 
ſion, ch. 10. ſect. 26, 5 5 
No 7 7 by Proviſo, where he is a Party, ch. 
41. ſect. 10. | | 
8 ſue in what Court he pleaſes, and there- 
ſore may demand a Certiorari for the Removal 
ok an Indictment, ch. 27. ſect. 7. 
Not bound by a Statute which does not name 
— RS $5 oh. 
His Grant is void where he is deceived, ch. 37. 
ſect. 46. | ES 0 Ns Y Or” 
Ni prius or Tales not grantable where he is a 
| Party without his Conſent, ch. 42. ſect. 3. ch, 
41. lect. 17. : 5 
Commiſſion of Juſtices of Gaol - Delivery, &c. 


_  grantable only by him, ch. 5. ſect. 1. 
Rath 


er he- may take a peremptory Challenge, 


.“ 8 
Whether he needs ſhe his Cauſe of Challenge 
I preſently, ch. 43. ect. 3, 10. . 

e is the principal Conſervator of the Peace, ch. 


S8. ſect. 1. 1 =] 
Wicks all Juriſdiction muſt be derived from 
him, ch. 1. ſect. 1. ch. 8. ſect. 1. 


Whether he may authoriſe whom he pleaſes to 


execute a Statute, 4 . 
Whether he can ſit in Perſon in Judgment, ch. 1. 
ö 
Whether he can add to the Juriſdiction of an 
antient Court, ch. 1. ſe. 4, 6. | 
Whether be can grant a Judicial Office for Life, 


which has not uſually been ſo granted, or any 7 


; unprecedented Commiſſion, ch. 1. ſect. 5, 7, 8. 
What Patents and Commiſſions ate determined 
by bis Demiſe, ch. x. fect. 11, 12, 13. 


For his Preropatite of pardoning in other Cafes, 


FW D* EX 


The Power of his Juſtices in Relation to Perſanis 
found Guilty before, or reprieved by the Ju- 
ices of his Predeceffors, ch. 6. ſect. 18. 

"_ Prerogative in making a Sanctuary, ch. 32. 


ect. 3. | | 
In wwhas Manner the Year of the King's Reign 
vga be ſet forth in an Indictment, ch. 25. ſect. 


2, . 

How an t maſt conclude againſt the 
Peace of the King; and with what Difference 
where the Offence happened in the Reign of 
two Kings, ch. 25. ſett. 94, 95. & 

How an Indictment muſt conclude contre Coro- 

nam & Dignitatem Regis, ch. 28. ſect. 96. 

Where the Penalty of a Penal Statute goes to him, 
whether an Action or Information on ſuch 

- Statute muſt be laid 74m pro Donrino Rege qua 
pro ſeipſo, ch. 26. ſect. 17, 0. 

How far the King's Pardon will bar a Qui tm, 

ch. 26. ſect. 6 wy 


o 


ſee Pardon ae 5 bb 5 
For other Matters, ſee Cmmiſſun and King's 
Bench, and Fuſlices, N 

King t Bench. 
It what Manner the King in Perſon K 4 

* uſed anciently to execute Juſtice it it, ch 

E 3 | | 


| Whether the Common Pleas and Exchequer wer 


derived from it, and what Prerbgative id ſti 
retains, ch, 3. ſect. 2 2 | 


7 Nr n 
Its Juſtices are epers of the Peace throughout 
ſect. 2 OO 


the Realm, ch. : Gl - 
Whether it have a Juriſdiction over all Mifde- 
meanours in General, ch. 3, fect. 3. 


Whether it be neceſſary to ground i Proceed- 


ings on ſome Precedent, ch. 3. ſect, 4. 4 
How far it may proceed on the Trial of a Peer. 
See Peer, C. 8 2 | 
How far it has a Diſcretionary Power of puniſh- 
ing Offenders, ch. 3. ſect, 5. © 
It may award Proceſs into any County in Bug- 
rr 3 
What Priſon it may make Uſe of, ch. 3. fect. 5. 
Whether it may proceed on Suits commenced in 
other Courts, ch. 3. ſect. 6. ; 
W on Offences newly created by Statute, 
ibid, 
Whether its Juriſdiction can be excluded by 
Statute without expreſs negative Words, ch. 3, 
fect, 6. ch, 19. fect. 18. ch. 26. ſect. 30. 
Whether a Record removed into it can be re- 
manded by the Common Law, ch. 3. 1 1 
What Iudictments may be remanded by 6 H. 8. 
ch. 3. ſect. 8, 9. 
Whether it nay award a Niſi Prius for the Trial of 
Treaſon or Felony, ch. 3. ſect, 7. ch. 42. ſect, 2. 


B | = ©.» 
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What Superintendency the King's Bench has over 
inferior Courts, as to reverſing their Errors, 
and puniſhing their Abuſes, Cc. ch. 3. lect. 
10. ch. 22. lect. 2, 25 #9 30. ch. 27. lect. => 
* 


; » <7 


— —— — I ROO NO 


F; "Ni D. Ep XN 


How far the Preſence of the King” 8 Beneh ſu- 
ſpends the Power of other Courts, ch. 3. ſect, 
11. ch. 5. ſect. 2. the ad. 

Where its Proceſs is returnable coram nobis un 
que, and where coram nobis apud W. and how 

many Days are required between the Teſe and 
Return, ch. 3. ſect. 12. ch. 41. ſect. 3. 

Kings Bench is within 2 & 3 E. 6. which autho- 

riſes juſtices to proceed againſt Acceſſaries in 

the 708 54 wherein they were acceſſary, ch. 

The t Court of Eyre, ch. 3. ſect. 11. ch. 
1 * 1 

Whether it. may receive a Writ of Error of an 


N re the High Steward, ch. 50. ſect. W 
Whither i it.may award Execution againſt Perſons 


1 1 by other Courts, and into what Coun- 
y, ch. 51. ſect. 1, 2. 
ere an Appeal in it ſhall be arraigned on the 
e and where on the Plea- Side, ch. 
ect. 4. 
Where it may give a Man the Benefit of a Pardon 
who hath by 
37. lect. 69. 


. Ma « 
P % 
* 


Againſt FR Te yr Ly 2 an Appeal by Bill, 
ch. 6. ſect. 4. 24. 

Whether the joe ings ble Juſtices of Oyer 
are to be removed into the King's Bench after 
the Oyer determined, ch. 6. ſect. 17. 

Whether a Pardon of a Perſon condemned before 
Juſtices of Gaol-Delivery be to be allowed in 

the King's Bench after t e Seſſion 1 18 determin- 
_ ed, ch. 6. ſect. 18. 

Wie? it may. receive an Information on a Penal 
| Statute, ch, 26. ſect. ; 

By what Proceſs it may order the Return of a 
Jury, ch. 41. ſect. 2, 3. 

Fox its Power of bailing, ſee Bail, E, E, G. | 

See alſo Certiorari, Attachment and Informa- 
tion. © | ; 


Knight. 


Whether none e but Knights can 1 be G ch. 
9. ſect. 2, 

A Baronet 2 no Knight, not indictable 1 the 
Name of Knight, ch. 25. fect. 71. 


K nown. 


Whether an Indictment or TORT for the Death 
of, or a Larceny from a Perſon unknown be 
good, ch. 23. ſect. 78. chi. 175: lect. 73. ch. 35. 
ect. 3. 


Laber 
Ne imputable to the King, ch. 41. ſect, 


RE, OO 


n denied it in the Exchequer, ch. 


v3 | TY Larceny, 2 * Wau y 

| - SEEKS 

Where ex excloded 7 Clergy, A. 33. kect, 0 1 
5 | 

Whither: * by be found Guitt: of a T of 

on an Indictment o Latceny, ” of Petit Ms 
9 on an Indictment of Grand Larceny, th, 
47. Tect. 7. 

Where Perſons convicted of i it may be ſent to the 
2 of n or tranſported, ch. 33. 
ect. 134, 135, Io 

Where t ole 2 ſteal 40 4. out of a hop, & 0 
are intitled to a Pardon,” ch, 37. ſect. 6. 

here an Acquittal or Conviction of Larceny i is 

pleadable to a ſecond Proſecution, ch. 35. ſect, 

Warn is bale, W. 15er. 4 

ere it is bailable, ch. 18. ſect. 0. Se 
Bal, E, F. 7 + 49, 49,5 e 

Whether petit Larceny forfeit Goods on a ſugay 

= or Default to the Exigent, ch. 49. tect, 


15. 
Whether the ſtanding Mute to an | Arraigamen 
for it amount to a e K. ch. 30, lect. 10, 


For Appeals of it, ſee als. 
See alfo Connty, K. * f i. 


Latin. ———.— 


Whether a Writ be abatable for Falſe Latin, or 
the Uſe of a Word which is not Latin, ch. 23. 

ſect. 99. ch. 25. ſect. gg. 

Whether Additions muſt be in Lain, ch. 23. ſect, 
08; 

Whether Falſe Latin in an Appeal be amendable, 
ch. 23. ſect. 127. ch. 25. ſect. 99. 

All Pleas to be entred and enrolled 1 in Latin, cl 
28, ſect. 3 

Whether Falſe Latin will viciate an Indidtment, 
ch. 25. ſect. 88. 


Whether the Uſe of a Word which is not Latin, 


ch. 25. ſect. 89. 
Where Faults * this Kind are holpen by an 
Axle, ch. 25. ſect, 90. | 


$4). 0 > 


The ogg of its inflitution, ch. 11. ſet 2. 
ect. 2. 

How far it exempts Perſons from the Sheriff $ 
Torn, or other Grand Leer, ch. 10. ſect. 12,64, 
ch. 11. ſect. 3. 

. far 1 it is ſubject to che Sheriffs Torn, ch. 11, 
ect. 4. 

For what Cauſes it ſhall be forfeited; ch LI. 
ect. 

Whos; it be within the Statutes which require 
a Torn to be holden within a Month after 
Eaſter or Michaelmas, ch. 10. fect. 8. 


What ſball be the Form of the Caption of m 


Indictment in it, ch. 11. ſect. 6, 7. 


Such Caption mult ſer forth the Day whereon tlc 


Indictment was taken, ch. 10. ſect. 9. 


Whether Courts Leet be within 110 Statutes 


which require that Ind ictors in Torns be twelve 
in Number and have Frechold or Copphold o 
ſuch a Value, and that the Indictments be .\ 
dented,” Cc. ch 10. ſect. 651 70 70. See Tor, 


Ce 


- See Indiftment, I. 


Letters. 


Treaſonable Letters laid as Overt- Acts of Trea- 
ſon, how to be proved, ch. 46 ſect. 34. 


Libel, 
Whether indictable before Juſtices of Peace, ch. 
8. lect. 38. | | 
What good Evidence to prove it, ch. 46. ſect. 36. 


Liberty. 


Where a Place ſhall be intended to be within a 


Liberty. See Pariſh and Ward, and ch. 25. 
lect. 130. 


How far the Juſtices of Peace for a County may 


act within a Liberty, ch. $. ſect. 29. 
Whether a Commiſſion for the Peace within a 
certain Liberty be grantable withour a Special 
Suit to the King, or revocable, or determin 
able by the King's Death, ch. 8. fect. 30. 


D Life. See Living. 


Ligeance. 0 


Whether neceſſary for an Indictment of Treaſon 


to conclude contra ligeantie ſue debitum, ch. 25. 
ect. 53. | | 


Li ving. 


The different Manner of ſetting forth living and 
dead Things in an Indictment, ch. 25. fect. 
77 | 


Lon ts 


Whether a good Viſne, ch. 23. ſect 92. 
Whether a good Addition, ch. 3. ſect. 118. 


Whether want of Freehold in London be a good 


Challenge of a Juror, ch. 43. fect. 12, 24. 

What Proviſion is made for Jurors in London in 
Actions tor more than the Value of 40 Marks, 
ch. 43. ſect. 21. Sn 

Whether London can join with other Counties in 
taking an Inqueſt, ch. 25. lect. 48. | 

How its juſtices of Peace are to bail Priſoners, ch. 
15. ſect. 61. | 

Its Citizens luing an Appeal are not compellable 
to wage Battel, ch. 45. lect. 6. 

Whether a Certiorari lies to its Courts, ch. 27. 
ſect. 26. 

Whether the Tenour only of an Indictment im its 
Courts ſhall be removed by Cirmrari, ch. 27. 
lect. 26, 70. 

Whether its Aldermen be privileged from being 
Conſtables, ch. 10. ſect. 40. ; | 
Whether its Surgeons and Phyſicians, ch. 10. 
{ect. 42. | 
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How Breaches of the Peace, and other Contempts 
in the Face of a Court-Leet are puniſhable, ch. 
1. ſect. 15. | 


No Man can be within two Leets, ch. 10. ſect. 
12, | | 


— — — 


— 


Main. See Mayhem. 
Mainpriſe. 


A Bill of Appeal not receivable againſt a Per- 


7 ſon mainpriſed, ch. 6. ſect. 5. ch. 23. ſect. 
Where Perſons may be delivered out of Priſon by 


Vertue of a Writ cf Mainpriſe, ch. 15. ſect. 


29, 30. 
Malice. 


How far an Appeal muſt be malicious to intitle 


the Appellee to a Recovery of Damages, ch. 23. 
ſect. 138, 140. 
The Words ex malitia precogitata neceſſary to an 


Indictment of Murder, ch. 25. ſect. 62. Sce 
Murder. 


Malum. 


The Difference between malam in ſe and malum 


prohibitum, ch. 37. lect. 27. | 
Malum in ſe not to be diſpenſed with, ibid. 
How pardoned, ibid. | 
: Mandamus. 


To ſwear, reſtore, or diſcharge a Conſtable, ch. 
IO. ſect. 47. . 


Manner. 
Who may be ſaid to be taken with it, ch. 15. ſect. 
„5 | <= 
Whether Perſons ſo taken be bailable, ibid. 
Whether they may be tried without an Indict- 
ment, ch. 25. ſect. 85. 


Manſlaughter. See Homicide and Murder. 


How 2 See Pardon, B. 
c 


Whet 


r any can be Acceſſaries to it, ch. 29. ſect. 
._ 24 


Where it is ouſted of Clergy, ch. 33. ſect. 57. 
Whether a Clergyman be deprivable for it after 


he has been burnt in the Hand, ch. 33. fect. 


130. 
. See the Title of Awtrefoits Acquit, under 
Letter, D. | 


Mareſchalli Cuſtodia, ch. 23, ſe. 4. 
Margent. 

Whether the County in which a Vill lies ſuf- 
ficiently appear by putting it in the Margent 
of an Indictment, ch. 25. ſect. 33. — 

Marriage. 
See Certificate, and Forcible Marriage. 


Pppppp Marſhal. 


ö 
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1 


Marſhal. 


The Nature of the Office of Lord Marſhal in for- 
mer Times, ch. 4. ſect. 2.. | 
Several Marſhals anciently, ibid. 


The Lord Marſhal, as ſuch, a Keeper of the Peace | 


throughout the Realm. ch. 8. ſect. 2. 


As to what Pleas he is reſtrained by Statute, ch. 


4. ſect. 4, 5, 6. ch. 23. ſect, 11, 12, 13, 29. 
Whether he may receive an Appeal of a Foreign 


Treaſon, and whether without the Conſtable, 


ch. 23. ſect. 12, 13, 29. ch. 4. ſect. 8. 
4 W and Mareſchalli, and Appeal, 


Mayhem. 


ſect. 5. 9 5 
For Appeals of it. See Appeal, C, D, E. 


' Whether there may be Acceſſaties to it, ch. 29. 


N See alſo Abatement and Mayhemiavit. 


Mayhemiavit « 


A neceſſary Word in lndictments and Appeals 


| of Mayhem, ch. 23. ſect. 77. ch. 25. feet. 33. 


Mea are. 


Falſe Meaſures indictable in the Torn, ch. 10. 


ſect. 59. 
Alelius inquirendum. 


Where awardable on a Coroner's Inqueſt, ch. 9. 


ſect. 53. 
Meſſenger. 
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Whether a Commitment to a Meſſenger be legal, 


_ "a. 16, Rp. 


Middleſex. 


in lane Manner of admitting Perſons to Bail 


ſaved by 1 & 2 Ph. & Ma. ch. 18. lect. 57. 
Miſcontinuance. See Diſcontinuance. 
Miſnoſmer. 


Where a good Cauſe to avaid an Outlawry, . 


80. fect. 9. 
Where pleadable in Abatement of an Indictinent, 
ch. 25. ſect. 70, 71. 
See Abatement, and Name, and Sur name. 


Mi ſpriſion. 


Whether 33 H. 8. which gives a Special Trial of 
Miſpriſion of Treaſon, being confeſſed or exa- 
mined before the Privy Council, be repea led by 
1 2 Ph. & Ma. ch. 40. ſect, 2, 3. | 
Whether a Perſon indicted of it may take a per- 
emptory Challenge, ch. 43. ſect. 5. 
Whether there mult be two Witneſſes on every 
Indictment and Trial of it, ch. 25 fect. 145. 


Whether it may be proceeded againſt 8 
Information without —— ; ns An . 
The Judgment tor it, ch. 38. ſe. 10. T 
Whether an Officer who has ſuffered an Eſcape 
of one committed for Felony, may be prole- 
cuted for a Miſpriſion before the Party eſcap- 
ing hath been convicted of the Felony, ch. Ig 
| lect. 26. ch. 21. ſect. 8. n 


- Miſrecital. See Indictment, K. 
. Aiſtrial. 
Where a Cauſe ſhall be ſaid to be miſtried, and 
how far a Miſtrial is fatal, ch. 27. fect. 109 
109. | | . 


Mittimus. 


Whether the Commitment of an innocent Perſoo 


by Mittimus make the Breach of Priſou by lun 


Felony, ch. 18 ſect. 6, 7, 8. 


Monk, 
Whether he can maintain an Appeal, ch. 23, ſect. 


Bs | 


Monopoly. 


Not to be diſpenſed with by the King, ch. zy 
ſect. 29. \ | 
7 


Mortmain. 


Inquirable in the Torn, ch. 10. ſect. 51, 58. 

How far, and in what Manner the Statutes of 
Mortmain may be diſpenſed with by the King, 
ch. 37. ſect. 29, 30. | 


Murder. 


How pardoned. See Pardon, * 

1 it be inquirable in the Torn, ch. 10. 
lect. 52. | 

Whether a Man may be generally found Gullty 


of Manſlaughter, Cc. on an Indictment of 


Murder, ch. 47. ſect. 5. 

Where a Variance between the Indictment and 
Evidence as to the Manner of the Malice is 

immaterial, ch. 46. ſect. 41. „„ 

In what Manner Murder confeſſed or examined 
before the Privy Council is triable in a Foreign 
County by 33 H. 8. ch. go. ſect. 2, 3. | 

Whether Acceſſaries are within this Statute, cl. 
40. ſect, 4. ? 


The ConftruQion of the Word Murder in a Ge- 


neral Pardon of all Petit Treatons or Felonics, 
excepting Murder, ch. 37. tect. 19, 20. _ 

In what Manner an Indictment ot Murder 15 to 
be drawn in order to ouſt the Offender of his 
Clergy, ch. 33. ſect. 25. 5 

Where Murder is ouſted of Clergy, ch. 33. fect. 
54 10.59. t FER 

Where it is repugnant in an Indictment or AP 
peal of Death to ſuppoſe that the Party Was 

murdered when wounded, ch. 23. fect. $8, 89. 
ch. 25. ſect. 64, 65. 


Whether 


A AM 
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Whether an Acquittal of Murder will bar a Pro- 
ſecution for Petit Treafon, ch. 35. fect. 5. 
See Autrefoits acquit, C, D. and Mardum, 
and Murdravit. PER 


ol 


Murd Abi, 


A neceſſary Word in Appeals and Indictments of 
Murder, ch. 23. ſect. 77. ch. 25. ſect. 53. 


Murdum. 


For Murdrum, where amendable, ch. 23. ſect. 


1 
Aote. 
A. 
Where one In what Caſes a Man ſhall be ſaid 
ball be ſaid to tand Mute, ch. 30. ſect. 


to tand ute. 1 
Whether be who peremptorily challenges more 


than his Number ſhall be ſaid to ſtand Mute, 


ch. 30. ſect. 2. 
Whether he who demurs, ch. 30. ſect. 3. | 
Whether one who hath confeſſed, or put himſelf 
on his Countrey, ſhall be demeſned as one 
who ſtands Mute in Reſpect of his ſubſequent 
Silence, ch. 30. ſect. 4. 


"os 


How tried. In what Caſes, and in what Man- 
| ner it ſhall be tried whether a 
Man ſtands Mute of Malice, ch. 30. ſect. 5, 6. 

In what Manner he is to be proceeded againſt 
whois found to ſtand Mute by the Act of God, 
ch. 30. ſect. 7. „ | 

Where it ſaves What is to be done where a Per- 


not from the ſon attaiuted ſtands Mute to the 
Execution Demand why Execution ſhould 
proper to the not paſs againſt him, ch. 30. 
Crime, ſect. 8. 


What is to be done to one who ſtands Mute on 


an Arraignment of High Treaſon, ch. 30. fect. 


What to one arraigned for Petit Larceny, ch. 30. 
ſect. 10. 8 1 

What to one arraigned for Treaſon, or Murder, 
Cc. within the Verge of the Court, ch. 30. 
ſect. 11. 5 

What to one arraigned for Piracy, ibid. 

What to one arraigned on an Appeal, ch. 30. 
ſect. 1 2. £ 
Whether a Perſon ſtanding Mute to an Indict- 
ment of a Capital Felony or Petit Treaſon, 
ſhall be adjudged to his Penance without a pre- 
vious Inquiry of the Nature of the Fact, ch. 30. 

ſect. 14, 15, 16. | 


Ci 


Pain fort & The Judgment of Pain fort & dare, 
dure. ch. 30. lect. 16. 


Whether Women are liable to it, ch. 30. ſect. 
17. 


The Practiſe of tying the 

cord, ch. 30. ſect. 18. 
D. | 

Where he who ſtands Mute ſhall Forfeiture, 
forfeit his Goods only, and 
where both Lands and Goods, ch. 30. ſect. 19; 

How a Grant of ſuch Forfeiture is obs pleaded, 
ch. 30. ſect. 20. | 

Whether the Goods of thoſe who ſtand Mute 
paſs by the general Grant of Felons Gools, cli. 
30. ſect. 21. | 

Whether the Proſecutor of an In- Keſtitution- 
dictinent or Appeal of Larceny | 
be intitled to a Reſtitution upon the Defen- 
dant's ſtanding Mute, ch. 30. ect. 22, 23. ch. 
23. lect. 53. | 

Whether thote who ſtand Mute are Clergy. 
within the Benefit of the Clergy, 
ch. 30. ſect. 24. ch. 33. ſect. 27. | 

Whether a Statute by excluding thoſe from their 

Clergy who are tound Guilty exclude thoſe 

who ſtand Mute, ch. 33. ſect. 28. 31, 36. 

In what Caſes 3 & 4 W. & A. takes Clergy from 
thoſe who ſtand Mute in the ſame Manner as 
if they had been convicted, ch. 33. fect. 48, 49. 

Whether the Recogniſance ot Bail for Felony be 
forteited by ſtanding Mute, ch. 15. ſect. 83. 


Thumbs with Whip 


Name. 


II is a good Reply to a Plea of Miſnoſiner of 
the Surname, that the Party was as well 
known by the Name in the Appeal as by the 

other, ch. 23. ſect. 102. 

A Miſnoſmer of the Name of Baptiſm is fatal 
both in IndiRtments and Appeals, a Miſnoſ- 
met of the Surname is fatal in the latter only, 
ch. 24 lect. 71. | 

Whether it be ſufficient to deſcribe a Man by his 

Name of Baptiſm only, ch. 25. ſect. 74. | 

It is a Diſcontinuance to deſcribe a Man in the 
Roll, or Proceſs by a Name variant from that 
in the Original, ch. 27. ſect. 94. 

Where a Variance between a Record and Ac- 
quittal, and that to which it is pleaded, as to 
the Name of the Party, may be helped by an 
Averment that the ſame Perſon was intended 
in both, ch. 35. ſect. 3. 

Whether the Caption of an Indictment muſt 
ſhew the Names of the Indictors, ch. 10. ect. 
23. ch. 25, ſect. 128. 

See Abatement, Dignity, Miſnoſmer, and Sur- 
name. 


Naval Stores. 


In what Caſes thoſe who ſteal or imbezil them 
are ouſted of their Clergy, ch. 23. ſect. 70, 
71. 


Ne- 


” . 
* — 9 - 
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| Negative pregnant, 
A fault in Pleading, ch. 23, fect 125. 
Neglett. 
Whether it ſhall forfeit a Leet, ch. 1 1, ſect 5. 
6. 
May have an Appeal of Rape, ch. 23. ſect. 58. 
1 Night- wal ber: | 
Whether indictable before 3 of peace, or 
before the Sheriff in his Torn, 8. ſect. 38. ch. 
ch. 10. ſect. 59. | . 
Whether any Private Perſon may arreſt a ſuſpi- 
cious Night-walker, ch. 12. fect. 20. ch. 13. 
ſect. 6. | | : | 
The Power of Watchmen as to Night- walkers, 
ch. 13. ſect. & 6; | | 
The Power of Conſtables, ch. 10. ſect. 35. 
Nil debet. 


Whete a good Plea to a Qui tam, ch. 26. ſe. 


Nif prius. 


What Iſſues in the King's Bench are triable by 
Writ of Niſi prius, 


ly | 
Whether a Trial by Niſi prius is grantable where 
the King is a Party, without his Aſſent, ch. 
; 2, lect. 30 5 
The Power 2 Juſtices of Niſ prius to give Judg- 


ment in Treaſon and Felony, ch. 7, fect. 17, 


18. ch. 23. ſect. 141, fol. 201, 
Their Power to give Damages in Appeal, ibid. 


To award a Tales de circumſtantibus, ch. 41. ſect. 


18. 
Where an Attachment lies for Diſobedience of a 
Rule made at Niſi prius, ch. 22. ſect; 37. 


No Coſts for a Defendant acquitted of a Crimi- 


nal Information, except at Niſi prins, ch. 26. 


{ect. 11. 


Where a Diſtringas, Cc. with a Tales is grant- 


The Court above will take 


able with a Wiſi prius, ch. if ſect. 16. 
what is done at Niſi prius, c 


. 41. ſect. 17. 


See Aſſife. 
Nobilicy. 
Loſt by an Attainder, ch. 49. ſect. 47. See Peers. 
Nelanter, 


A neceſſary Word ip an Indictment of Burglary, 
ch. 25. ſect. 59. | 


Nonclaim. 
Where a Woman who has Title of Dower thall 


by Reaſon of her Husband's Attainder, avoid 
me Bar of a Nouclaim, ch. 49. fect. 44. 


Whether he can bring an Appeal, or be an Ap. 


* TR 


Whether a Nonſuit 


3. ſect. 7. eh. 42. ſect. 


udicial Notice of 


Non com pon. 


prover, ch. 23. ſect. 32. ch. 24. ſect, 5. 
Non obſtante. 


Whether required 1n a Pardon of Manſlaughter 


ch. 37- ſect. 14. 
Whether it make good a Pardon of Murder, &. 


which doth not ſpecify the Crime, ch. 37. ſect. 
17. : ; | 
Where neceſſary in a Diſpenſation, and how far 
_ effeual, ch. 37. ſect. 29, 30. 
Diſpenſations with the Clauſe of Non ol/ate 
not allowed at this Day, ch. 37. ſect. 17, 


Non omittas. 


What Proceſs ſhall be awarded with it, ch. 22. 
{ect. 4. ch. 27. lect. 5, 6. - 


Nonſuit, 


"_ 90 of an Appeal of Mayhem, ch, 23. 
ect. 26. | | : 
Where a Bar of other Appeals, ch. 23. ſect. 129. 
Whether an Appellant may be nonſuited after a 
Verdict or Demurrer, ch, 23. ſect. 94. 
* one Appellee be a 
Nonſuit as to all, ch. 23. ſect. 134. 


Whether there can be a Nonſuit in a Qu tam ch. 
26. lect. 52. | | 


Norzich. 


Whether a good Addition, ch. 23. ſect. 118. 


Notice, 


What Notice of a new Commiſſion is ſufficient 
in order to determine a former, ch. 5. fect. 8, 
9, 10. | 

Whether an Avowry ſor a Fine, &c. in a Tom 
mult ſhe that due Notice was given of hold- 
ing the Court, ch. 10. ſect. 24. 5 

Whether every Perſon within the Precincts of a 

Leet be bound to take Notice of its Orders, ch. 
10. ſect. 32. See County, E. 


Nul tiel Record. 


Where for the Trial of it the Tenor only of the 
Record ſhall be certified, and where the Re- 
cord itſelf, ch. 27. ſect. 70. | 

What Variances arc immaterial on ſuch Iflue, ch. 
26. lect. 63. 


Nu ſance. 


Indictable in the Torn, ch. 10. ſect. 59. 
How far pardonable, ch. 37. ſect. 33. 
A Fact in one County proving a Nuſance to an- 
other may be indicted in either, ch. 25. lect. 35: 
Where an Indictment for a Nuſance needs not 
coijclude ad aocumentum emninn ligeorum, ch. 


ect. 61. 
25 25 I : Ivy 
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Oath. 


A LL Perſons are compellable to take the Oath 
of Allegiance at thè Torn or Leet, ch. 11. 
fect. 2, 3. ch. 10. ſect. 2, 34. | | 
Whether it be a Contempt in a Juror to refuſe to 
be iworn, ch. 22. lect, 15. 
Whether an Inquiſition or Indictment muſt ex- 
preſsly thew that the Jurors were ſworn, ch. 
9. fect. 22. ch. 25, fect 128. 
Every Oath is to be adminiſtred either on the Old 
or New Teſtament, ch. 46. ſect. 26. 
Whether all Evidence as well againſt as for the 
King mult be upon Oath, ch. 46. ſect. 9. 
How far it is neceſſary to have a previous Oath 
that the Offences in a Qui tam aroſe in the lame 
County in which they are laid, and within a 
Year before the Suit, ch. 26. ſect. 32, 37, 42. 


Offce. 


Where neceſſary to veſt in the King the actual 
Poſſeſſion of Land forfeited, ch. 49. fect. 2, 23. 


Whether a Jury be fineable for refuling to find an 
Office for the King, ch. 22. fect. 23 


For Inqueſts of Office, ſee Inqueſt of Office. 
Office of the Court. 

Whether the Court ex Officio may award Execu- 
tion againſt an Appellce, where the Appellant 
takes a ſecond Husband, or dies atter Judg- 
ment, ch, 23. ſect. FS 41. | | 


For what Faults the Court ex Offcio may abate 
a Writ, ch. 23. fect. 42, 96 to 101. 


| Offer, 
For Eſcapes from Officers, ſee Eſcape. 
on . 
How far an Excuſe or Diſability from ſerving on 
a Jury, ch. 25. ſect. 19. ch. 43. lect. 26. 


Where a good Counterplea of Wager of Battel, 
ch. 45. ſect. 4. 


Omiſſion. 


Whether a Leet may be forfeited for a bare Omiſ- 
ion, Sh. 11. ſect. 5. 


Orders. 
| For Perſons in Holy Orders, ſce Clerk. 


Ordinary. | 


Whether the Ordinary or Temporal Judge ſhall 
determine whether one who demands his Cler- 
gy ought to have it, ch. 33, lect. 113. 


How tar the Ordinary was puniſhable for de- 


manding or refuſung « Clerk agatuſt Law, ch 
33 ſect, 116. 


In what Manner a Clerk was to be delivered to 
the Ordinary, and afterwards demeſned by che 
Common Law, ch. 33. ſect. 1 17 % 12% 


Original. 


A Contempt to take out a Capias, not artanted 
* 


by an Original, ch. 22. ſect. 11. 


\ a : BY . 
Overt Af, 5 


5 *,% * * - 
ot» «\, | 


Whether an Overt Act can be given in Evidence. 
| r not expreſsly laid in the Indicttment, 
ch. 46. lect. 34. 3 

Whether it be {ſufficient where ſeveral Overt Acts 
are laid, to prove any one of them, ch. 46. ſect. 35. 

Whether two Witneſſes are required for the Ptook 

of every Ovett AR, ch. 46. ſect, 2. 1 


Out. hon ſe. 1 8 bY 


How far Larceny in an Out houſe is ouſted of 
Clergy, ch. 33. ſect. 95 t0 103. „ ; 


1 


Ontlanrj. 
A. = a | 8 o 
Judgment of Outlawry, by whom given, an 


upon what Default, and how entted, ch. 48. 
ſect, 21. | COR 


When it ſhall be ſaid fo far to appear of Record 


as to ſubject the Party to the ſame Penalty. s 
if judgment had been actually given agauiſt 
him, ch. 48. fect. 2222. =P 
What ſhall be done on an erroneous Outlawfy, 
where the Party will neither plead to 1t, not 
bring Error, ch. 48 ſect. 23. ps 
Whether Sentence ſhall be pronounced againſt a 
Perſon Outlawed, ibid. 5555 
Judgment of Outlawry, how avoided. See Fal- 
hing Fudg ments. ; 


= 
Proceſs of Outlawry lies on all Proteſs f 
Appeals, ch. 27. lect, 113. Outlanry, in 


| what Caſes. 
Whether on all Indictments, ch. 27. fect. 113, 


114. 
Whether againſt Peers, ch. 44. ſect. 16. 
Whether on Suits on Statutes, ch. 27. ſect. 114. 
Whether it may be awarded by a Coroner. . 
Coroner, ch. 9. ſect. 41, 43. | 


Whether three Capias's be required Phere more 
before the Exigent ſhall be a- han one Ca- 


warded in Caſes not capital, plas. 5 7 
or Appeals of Rape, ch. 27. ſect. 


115. . 
Whether one Capias be ſufficient, in Death and 
Treaſon, ch. 27, ſect. 116. EE, 
Whether two be not required in other Caſes, by 

Common Law, ibid. ; NE 
In what Caſes they are required by 25 E. 3. ibid. 

Whether the Court will award an Exigem, 

Exigent on the Suggeſtion of an where and: 

' Eſcape not returned, ch. 27. ſect. cd on en E- 

117. Y ſcape. Wh 
Qqqqqq Where 


- 
DVR * _ r 2 — 1A — 7979 9 —.— 
— — — — — 1 "WF 3 
TE | — 
- —— — — — — — — a 
2 - 5 * — wy N p — . — a - - \ 
— _— * 4 DRY . — — —e — — — 
- — 2 - — — — — 1 2 bo We: — ir 
2 = — * — — EI 2 — 
2 p 
— 222 —_— 7 — . * 4 
0 . 1 2. 
r p 7 N. 2 "227 Can [4.2 1 4 n 2 


* —_— r n—_— . 
— ven — 


„ N N 


LIN D E X 


pere again Where the Exigent ſhall not iſſue 
thoſe K* of againſt thoſe who made Default 
male D- till the Plea of others be deter- 
fault. mined, ch. "= Owe 118, 
Whether to « Whether the Exigent ſhall be a- 
Foreign Ou. warded to the Sherift of any Fo- 
ET” reign County by the Common 
| Law, ch. 27. ſect. 119. | 
Where a Ca- Where by 6 H. 6. a Capias is to be 
ias to the awarded to the Sheriff of the 


where= County whereof 


the Per named, before the Exigent (hall 
it named, &c. awarded, ch. 27. ſect. 120. 
Where by $ H. 6. it muſt be awarded to the Se- 


riff of the County whereof the Party is ſup- 
wi to be ne ch. 27. ſect. +, A 


ther this Statute extend to Indictments come 


menced in the King's Bench, ch. 27. ſect. 124. 
Whether by Force of theſe Statutes a Capias ſhall 
be awarded to a County-Palatine, ch. 27. ſect. 


125. | 
Whether a Capias mult be awarded to the Coun- 
ty whereof the Party is named to have lately 
been, or under under an Alias dictus, ch. 27. 
_ fect. 126. 
An Outlawry contrary to theſe Statutes is not 
void, but only voidable, ch. 27. ſect. 127. 
Vhere the By Weſtm. 1. ſuch Proceſs ſhall not 
xigent ſhall be awarded againſt the Acceſſa- 
awarded ry till the Principal be attaimted, 
againff Ac- ch. 27. ſect. 128. : 


L "IE 
Whether this Statute extend to Appeals, ch, 27. 


fect. 129. 


Whether an Outlawry be reverſible by Vertue of 


this Statute where it appears not by the Record, 
that ſome of the Defendants are charged as 
Principals, and others as Acceſſaries, ch. 27. 
beck: 190; - -; x 

Whether an Appellant taking out an Exigent a- 
gain(t ſeveral at the ſame Time, muſt count a- 
gainſt them as Principals, ch, 27. ſect. 131. 

Where there are more than one Principal, whe- 


ther the Exigent may not iſſue before all of 


them are attainted, ch. 27. ſect, 132. 
Appeal. 


3 Ch. 23. ſect. 32. 

Or be an Approver, ch. 24. ſect. 4. 

Witneſs or Ora Witneſs, or 1 ch. 43. 

Juror. ſect. 25. ch. 46. ſect. 21. ch. 25. 

ſect. 15, 17, 22, 30. 

Where one may plead in Avoidance of an Out- 
lawry or Indictment that one of the Indictors 
was outlawed, ch 25. ſect. 17, 22, 30. 

Whether a Perſon outlawed may 
have his Clergy at Common 

| Law, ch. 33. lect, 27. 

Whether a Statute ouſting thoſe of their Clergy 

who are found Guilty,outt thoſe who are out- 

awed, ch. 33. ſect. 28, 48, 49. n 
| Pals. outlawed are ouſted of their Clergy by 

I Ed, 6. (ch. 33. ſect. 35.) but not by 23 H. 8. 

| 4 oy 


gs 


e Party is 


Specia 


Whether one outlawed in a Perſon- ; 
| al Action may bring an Appeal, 


(ch. 33. ſect. 31.) nor by 25 H. 8. (ch. 
33.) nor. by 10 C 
65.) nor by 12 | 
Whether Perſons outlawed for Horſe- ſtealing be 
- ouſted of their Clergy, ch. 33. ſect. 61, 62. 


Where Perſons outlawed for Felo- Bail. 
ny are bailable, ch. 15. ſe. 40. 
Execution may be awarded by Ju- Execution. 
ſtices of Gaol-Delivery againſt 
| Perſons outlawed before Juſtices of Peace, ch. 


25, ſect, 
11 Wil. 3. 23. (ch. 24.6 
Anne 7. (ch. 33. ſect. 685 85 


„6. 
See Exigent. 


| | Oyer and runde. 


Whether Juſtices of Peace may proceed on a Sta- 
tute which gives an Authority to Juſtices of 
Oyer and Terminer, ch. 8. ſect. 33. 

Whether Juſtices of Oyer and Terminer and Gacl- 
Delivery may at the ſame Time proceed on 
both their Commiſſions, ch. 5. ſect. 20. 

The Form of a General Commiſſion of Oyer, &c. 
ch 5. fect. 21. | 


| Whether it extend to Suits between Party and 


Party, ch. 5. ſect. 22. 

1 Commiſions of Oyer and Terminer, ch. 5, 

. 

Whether grantable only for enormous Treſpaſſee, 
ch. 5. ſect. 33, 34, 35, 36. 

Whether Juſtices of Oyer, Cc. may proceed 3 
gainſt Perſons not indicted before them, ch. 5. 
lect. 31. 

Whethe they may award Proceſs into any Coun- 
ty in England, ch. 2y. ſect. 1, 2. 

Whether Bey have a Teri den over Offences 
appointed by Statute to be determined in any 
Court of Record, ch. f. ſect. 32. 

Whether they may award a Tales, ch. 42. ſect. 


19. | f 
Whether the Statutes (ch. 5 ſect.33, 34, 35.) which 
require that Oyers and Terminers ſhall be grant- 
ed only to Juſtices of either Bench, &c. and 
for heinous Treſpaſſes, extend toall ſuch Com- 
miſſions in general, or only to general ones, 
ch. 5. fect: 36, 3 
Whether 1 E. 6. which gives a 
Power over thoſe reprieved by former Juſtices, 
extend to Juſtices of Oyer, ch. 6. ſect, 17. 
Whether Juſtices of Oyer, &c. may admit a Man 
to become an Approver, ch. 24. ſect. 16. 
Where a Venire returnable before them on a Day 
certain, is erroneous, ch. 41. ſect. 6. 
Whether ſuch Venire ought to mention before 
whom it is returnable, ch. 41. ſect. 7. 
Whether they may have a Panel returned before 
them by a bare Award, ch. 41. ſect. 1. F 
Whether they may order a Jury to be returne 
immediately, ch. 41. feet. 4, 5. h 
See Commiſſion, Gaol-Delivery, and Tuſtices 


Pain 


INDEX 


Pain fort & dure. 
THE Nature of the Judgment, ch. 30. ſect: 
16. 6 
Whether Judgment of Pain fort & dure for one 


Felony be any Bar toa Proſecution for another, 
ch. 36. ſect. 7. WED 


Palace, 
The Judgment for ſtriking in it, ch. 48. ſect: 12. 
Palatine. 


Whether a Certiorari lie to a County-Palatine, 
and what Recognizance is to be given there- 
on, ch. 27. ſect. 23, 41, 50. 
To whom iuch Certiorari ſhall be directed, ch. 
27. lect. _ : 
Whether a Capias muſt be awarded into a Coun- 


n named of ſuch County, ch. 27. ſect. 


3 — before the Exigent, againſt a Per- 
0 
I 


tad 

Counies-Palatine not within 34 C 35 H. 8. 
which requires Tranſcripts of Attainders to be 
made to the King's Bench, ch. 33. ſect. 17. 

In whoſe Name, and under what Teſe the Pro- 
ceſs from the Courts of tuch Counties ſhall iſ- 
ſue, ch. 27. lect. 7, 8. | 


Panel. 


Where it is neceſſary to return a Panel into Court 
before an Inqueſt can be taken on it, ch. 41. 
ſecdt. 20, 21. : | | 
Where a Priſoner has Right to a Copy of the Pa- 
nel, ch. 41. ſect. 22, 23, 


Pardon, 
A. 


By when, At this Da grantable only by the | 


King, ch. 37. fect. r. 
Of Right, Whether | anon jou of Right to 
Perſons found guilty of excuſa- 
ble Homicide, ch. 37. ſect. 2. 
Wes grantable of Right to an Approver, ch. 
7. ſect. 3. 9 : 
White to e Clippers, and Coiners, who 
ſhall diſcover others, ch. 37. ſect. 4, 5. 
Where to Burglars, Houſe- breakers, Horſe-ſteal- 
ers, and to thoſe who ſhall (teal to the Value 
of 40 J. out of a Shop, Cc. ch. 37. ſect. 6, 7. 


B. 
Pardon of Where a Pardon of Felony is void 
Felony, by Keaſon of the King's not be- 
ing appriſed dt the Heinouſneſs 
the Fact, ch. 37. lect. 8. 


Whether the Pardon of one attainted, convicted, 
or indicted be good, without mentioning the 


ler Conviction or Indi ment, ch. 3y. 


t. 8, 9. Ci | 
Whether a Pardon of all Felonies jn general 
| * Treaſon, Piracy, Murder or Rape, ch. 
. ect. 9, 11. 5 


7 | ? 
Whather it pardan other Felqnies, ch. 37, ſect. 


Where a Pardon of Felany is yoid by Reaſyp of 
a Falſe Suggeltion, ch, 37. ſect. 10. 5 
What ſhall be the Eich of the Pardan of the 
Execution of one Attajnted, not mentioning 
the Felony, ch. 37, ſect, 12. 5 
Whether a . of an Execution only wich- 
on A Part of it, be good, iþid. and 
1. lect, 5. | 
Whether an 3 of ſome Kinds of Felonies 
in a General Pazdqn, extend ta 4 wheregaf 
any Perſons are attainted, ch. 37. fect, 13. 
Won rs won of . 1 ng be 
good without 8 Von obfante, ch. 37. fect. 14. 
In what Manner the Pardon of T nad La Murger, 


or Rape, ought to {pecity the Crime, ch. 37. 


ſect. 15, 17, 25. : | 
Whether the Name of him who ſues for ſuch a 


Charter ought to be indorſed on the Bill, ch. 


7. fect. . 0 +; Jar 
Whether a Pardon of Treaſon, Murder, or Rape, 


nat e the Crime, may be made go 


by a Non obſtante, ch. 37. lect. 17, 


17 
What is a xr Pardon of Manllaughter, and 


where it ſhall be allowed, ch. 37. tect. 18. 
Whether a General Pardon of Petit Treaſon, ex- 

cepting Murder, can be aypided by indicting 

one of Murder only, who has been guilty of 


Petit Treaſon, ch. 37. ſect. 19. ch. 23. lect. 


9. | 
Whether 3 General Pardon of all Felonies, ex- 
| cept Murder, extend to a fel de ſe, ch. 37. ſect. 


29, X 
Whether a Pardon of all Felonies and Offences, 
Ce. from ſuch a Day, pardon an Homicide 


from a Stroke given before the Day, ch. 37. 


ſect. 21. 


How far the Pardon of ſeveral Perſons for Felony, 


muſt be ſeveral, ch. 37, jet. 24. 
bs 


The Pardon of one Man cannot directly diſcharge 
another, ch. 37. ſect 22. 

Yet in ſome Caſes the Acceſſary may take Bene- 
fit of a Pardon of the Principal, i641. 


Where the Surety (hall take Benefit of the Par- 


don of the Principal, ch, 37. ſect. 23. 
Whether the Grant of a Protection, or of a Place 

of Truſt to a Traitor or a Felon, amount to an 

implied Pardon, ch. 37. ſect. 25. | 
Whether a Pardon of all Miſpriſions, Treſ; paſſes, 
- Offences, and Cantempts, extend to a Falle Re- 


turn, Præmunire, or Simony, Cc. ch. 36. ſect, 


20, 27. 


D. 


Whether an Offence can be par- What Things 


doned before it is committed, ch. way be par- 
37. lect, 28 to 32. See Diſpen- doned, 


F Whether 
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Whether there be any Offence which cannot be 
, pardoned after it is committed, and how far 
.,a Nufanct'unreformed is capable of a Pardon, 
How far a Pardon may be of Force againſt the 
+-Thtereſt of the Subject, and whether it can dil- 

charge, a Recognizance for the Peace, or a Qui 
tum, 37. 2 34. ch. 26. ſect. 64. e 
Whether it be pfeadable to an Appeal, while 
proſetuted by the Party, and in what Man- 
ner rhe Appellant is to be brought in by a 

Seire facias, ch. 23. ſect. 38. ch. 24. ſect. 25. 
ch, 25. ſect. 13. ch. 37. ſect, 35 10 1 
Whether the King can pardon the burning in the 

Hand on a Conviction of Manſlaughter on an 
Appeal, ch. 8 39. Rad 
Whether the Farty in ſuch Caſe ſhall be deli- 
_ vered without burning, ch. 37. ſect. o. 


Wbere a Suit commenced, of Coſts _ 


Spiritual given in a Spiritual Court, may 
ourt, be diſcharged by a Pardon, ch. 
2 to 1-7 "29. fe 4151424085. ff? | 
Impeachment. An Impeachment by Parliament 


Pardon, eh. 3. ſe t. 44. 
Whether a Pardon may be conditional, ch. 37. 
Iect. 45. 1318 Wh * 7 
Whether it is void by Reaſon 
cital, ch. 37. 1c. 46. ; 


E. 


The Effet 


Seal, clears the Party's Infamy, 
þ a Par- and gives a new -Capacity and 
don. 


Credit, ch. 33. ſect. 129. ch. 37. 
ſcct. 48, 5 50, 52. ch. 46ͤ ſect. 
E's 22, en yak 
But it makes not an Arreſt for the Felony unlaw- 

ful, ch, 37. ſect. 1 nee LE 
Whether it avoid a Deprivation or Attainder,&c. 
for an Offence precedent, ch. 37. ſect. 53. ch. 

50. ſect. 4. | 
It diveſts nothing velted in the King or Subject, 
but prevents all Forfeitures, ch. 37. ſect. 54. 
It ſaves not the Dower of the Wife of a Perlon 
attainted, ch. 49. ſect. 42. 

Whether a Clauſe of Releaſe of Judgments and 

+ Executions extend to thoſe due to the King by 
Aſſignment, ch. 37. ſect. 55. | 

How far a Simoniſt ſhall take Benefit of a Par- 
don, ch. 37. ſect. 56. 


Whether a Fardon falve Corruption of Blood, 


ch. 37. fect. 33. ch. 49. ſect. 51. See Corru- 


prion, 


Where a Pardon may be waived, ch. 37. ſect. 58, 


en 59. Oo . . - 
An Attainder at the King's Suit being pardoned, 
bars not an Appeal, ch. 36. ſect. 3. | 


F. 


Pleading. In what Manner Advantage may 


. be taken of a Parliamentary Par- 
don, and where the Court is ex Offxio bound 
d s take Notice of it, ch. 37. ſect. 60 1 64. 


Whether it be Error-to allow a Pardon under 


the Great Seal, which is not pleaded, ch. 37. 
— 4 lect. 64. 


not to be barred by the Kings 


of a Wrong Re- 8 


Whether he who pleads a Pardon is bound to 
produce it, ch. 37. ſect. 65. 

Where a Variance between a Pardon and Record 
of Attainder, &c. may be helpt by Averments 
&c. ch. 37. lect. 166% 2 ; 

Whether ſuch Pardon may be pleaded with the 

General Iſſue, cli, 47:tlects 67. cl 23. fect, 


137 
Whether the Party be bound: to put his Caſe on 
any particular Clauft in it, ch. 37. ſect. 68. 
Where one may have the Benefit of a Pardon in 
the King's Bench, who hath been denied it in 
the Exchequer, ch. 37. fect. 69. 
Wru of Allowance, teſtifying that the Party 
hath found Sureties, Cc. not neceſſaty at this 
Day, ch. 37. fert. 19. 5 
8 Fees on the Allowance of a Pardon, ch. 3. 
ect. 71. 


27 


„ nen 
Pariſh. 8 


Not a good Addition, where it contains more 
than one Town, and Defendant pleads it in 
Abatement, ch. 23. fect. 118, | 
Whether a good Viſne, ch. 23. ſect. 92. 
Whecher to be intended to contain more than 
one Town, ch. 23. ſect. 92, 118. See Ward. 


Park, 5 


- . | Wbether a good Viſne, ch. 23. ſect. 92. 
A Pardon having aſſed the Great | 


Parliament. 


No Appeal to be purſued in Parliament, ch. 23. 
ſect. 14, 29. | 


Whether Per ſons committed by either Houſe of 


Parliament be bailable, ch. 15. fect. 72, 73, 


74. | 
What Attainders of Treaſon by the Courſe of 


the Common Law are of the fame Force with 
thoſe which are done by Authority of Parlia- 
ment, ch. 50, ſect. 14. | : 

Where the Milrecital of the Time or Placzat which 
the Parliament was holden is fatal in the Re- 
cital of a Statute, ch. 25. ſect. 106. 


Parliament only can authoriſe a new kind of Pu- 


niſhment, ch. 48. ſect. 16. 5 

How a general Pardon by Parliament is to be 
pleaded, and how far the Court is to take No- 
tice of it ex Officio, ch. 37. ſect. 60 10 64. 


Parol. 


Where a 


Ju Rice of Peace may authoriſe an Ar- 
relt by 


arol, ch. 13. ſect. 14. 
Par ſon. 
Parſons of Churches not bound to attend the 
Torn, ch. 10. lect. 11. 
ET + Patents, See Commiſſion. 


Letters Patents cannot reverſe an Attainder, ch. 
50. ſect. 5 b 7 


| 4 Peace. 


{x © & 


Whether Juſtices of Peace, as ſuch, 


Peace. 
5 n 
Conſervators All Authority for keeping the 
of the Peace Peace is derived from the King, 
4 Common yet he cannot take a Recogni- 
Law. zance for it, ch. 8. 1cct. 1. 


What Great Officers of State, Cc. as ſuch, are 
Conſervators of the Peace, ch. 8. lect. 2. 
How far every Court of Record, as ſuch, hath 

Power to keep the Peace, ch. 8. ſect. 3. 
How far the Sheriff, ch. 8. ſect. 4. 


How far the Coroner, ch. 8. ſect. 5. 
How far a High and Petit Conſtable, ch. 8. ſe. 


BY gs 5 
* een of the Pease by Tenure, ch. 8. 
ect. 7. | 5 
By Ele&tion, ch. 8. ſect. 8. 5 


By Preſcription, and wliether ſuch Power may be 


ſo claimed, ch. 8. ſect. 9, 10. | 
Wiether the Power of ſuch Conſervators were 
more than that of Conſtables, ch. 8. ſect, 
11. 8 | 


Of Extraordinary Conſervators of the Peace, ch. 
8. lect. 12. n 


B. 
Fuſtices of The ſeveral Statutes requiring the 
Peace by Sa- appointment of Juſtices of the 
tute. Peace, ch. 8. ſect. 13 10 22. 
The * of their Commiſſion, ch. 8. ſect. 22 
10 28. | | 


Whether it be determined by a new Commiſſion 
to hear and determine Felonies, ch. 5. fect. 7. 


Whether they may execute the old Statutes con- 


cerning the Peace made before the Time of Ed. 

3. ch. 8. lect 28. | 
How far the Juſtices of Peace for a Ly may 

act out of it, or within a Liberty, ch. $. ſect. 


29. | 
What Commiſſions for the Peace are grantable 
without Special Suit to the King, ch. 8. ſect. 


o. | 
Whether Commiſſions for the Peace within a 
certain Liberty be revacable or determinable by 
the King's Demile, ibid. 
Whether Juſtices of Peace may proceed on In- 
dictments taken before others, ch. 8. ſect. 31. 
Whether they can receive an Appeal of an Ap- 


pellant, ot Approver, ch. 23. ſect. 9. ch. 24. 


ect. 16. | | 

How deſcri- Whether they may be deſcribed 

lid in the by the Name of Keepers of the 

Caption of an Peace in the Caption of an In- 

Indictment. dictment, < c. ch. 8. fect. 32. 

Whether by the Name of Juftices Ad pacem con- 
ſervandam, without adding Domini Regis, &c. 

ch. 8. fect, 32. ch. 25. ſect. 124. 

Whether it be neceſſary to take Notice of the 
Clauſe necnon ad diverſas Felanias, Cc. ch. 27. 
ſect. 73. ch. 8. ſect. 33. ch. 25. ſect. go 

Whether it be neceſſary for the Caption of an In- 
dictment at the Seſſions to ſhew the Names of 
the Juſtices, and their Commiſſion, and that 
tome of them be of the Quorum, ch. 8. ſect. 
125. 


have Power to hear and deter- Their Au- 
mine Felonies, without any ex- :hority, 
preſs Clauſe to that Purpoſe in 


their Commiſſion, ch. 8. lect. 33. 


Whether they can award Proceſs into a Foreign 
Connty, ch. 22. ſect. 1, 3, 4. EW 
Their Power 1n Relation to Felonies, ch. 8, ſect; 


33 · 5 
Their Power of taking Examinations, and bind- 
ing over Profecutors of Felonies and Treaſans. 


See Examination.” . 
Their Power in Relation to Treaſon, Miſpriſion 
of Treaſon, and Preæmunire, ch, 8. fect, 34. 
In Relation to Offences againſt the Coin, ch. 8. 


lect. 35: | 
In Relation to Eſcapes, ch. 19. fect. 20. 


Fower, ch. 8. ſect. 36. 285 | 
In Relation to Offences againſt the King's Supte- 


In Relation to. Offences in maintaining the Pope's 


macy, ch 8. ject. 37. 


In Relation to Perjury, and Fotgery, Libels, 


Night-walking, and Bawdy-houtes,. and other 
Offences not capital, ch. 8. ſect. 38. 


In Relation to Batretors, ch. 8 ſect. 39: 
In Relation to the ſweating and ditplacing Con- 


fables, ch. 10. fect. 9. 
In Relation to granting Wartants, arteſting, 
bailing and committing Offenders. See Ar- 


rejt, D. E. Commitment, A. Bail, G. 
. 
What is a Feſſions of Juſtices of Seſſt ont. 
Peace, ch. 8. fect. A | ; 


1 


By whom it may be holden, chi. 8. lect. 41, 49. 


By whom the Precept for its Summons may be 


reſted, ch. 8. fect. 42. | 
e ſuch Precept may be ſuperſeded, ch.. 

ect. 43. 
Whether” a Seſſions may be holden without any 
- Summons, ch. 8. feet. 44. | 
Who are bound to attend at Seſſions, ch. 8. fect. 


45+ | | | 
Wikther it have any Power over its own Mem- 

bers, ch. 8. fect. 46. | 
Whether it may have a 

Award, ch. 41. fect x. 


The Difterence between General, and Special, and 


Quarter · Seſſions, cli. 8. fect 47. | 
For the Form of its Caption, tee fupra, B. and 
| Caption. EL 


2 


Juſtices of Peace, how, and by Fuftices of 

whom puniſhable for a negli- Peace, how 
gent Eſcape, or illegal Bailment, puniſhable. 

ch. 19. fect. 19. ch. 6. fect. 8, 5 
IO to 14. | | 


Where liable to an Attachment, ch. 22. ſect. 29. 
E. 


Whether an Indictment of Death Peace of God 
needs ſhe that the Party kil-> and the King. 
led was in the Peace of God and l 


the King, ch. 25, fect, 75. 
K Te Ir by 1 Whether 
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Ch. 8. feet. 1. 5 | 
Whether Peerage be a good Cauſe of Challenge 
ol a Juror, ch. 43. ſect. 1 1. | 


Whether he be 1 


Whether an Indictment may be quaſhed for the 

Words pace Regia for pace Regis, ch, 25. ſect. 89. 

Whether an Indidment or Information muſt 

conclude cara Pacem, Sc. ch. 25. ſect. 94,95. 
. Peer. | 1 12 


141 
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In what Caſes, and in what Manner to have the 


Benefit of the Clergy, ch. 33. ſect. 109, 114. 


Where liable to an Attachment, ch. 22. ſect. 33. 
Where to a Diſtringas, ch. 22. ſect. 12. 


Whether a Peer, as ſuch, be a Keeper of the Peace, 


; * 
- 


Cannot be an Approver, ch. 24. lect. 3:; 


| i G11 44 
A Peer cannot challenge any of his Peers; ch. 
243+ ect. N ali A eO nente 
Is not compellable to wage Battel in an Appeal, 
ch 45. f. 271 


Needs not atteiſd the Sheriff s Torn, ch. 10 fect. 


II. Wis $3: 4 „ Jt nn Fi 
Shall receive, the ſame Judgment in capital 
Caſes with a Commoner, ch. 48. ſect. 2. 
Neirther can he have Counſel where a Commoner 


ought not, ch. 39. ſect. 1. F-11613 
> 120 ir | . 


A Peer of Ireland, where triable for a Crime com- 
mitted in Ireland, ch. 25. ſect. 50. 


The Form and Solemnity to be obſerved in the 


rial of a Peer, ch. 44 fect. 1 0 7. 


Whether the Lord High Steward muſt be him- 
| {elf a Peer, ch. 2. me 1 0 


Whether all Temporal Lords and Biſhops have a 


Right to vote at every ſuch Trial, ch, 44. ſect. 
8 | 


Whether any Man who is not a Lord of the Bri- 


tiſh Parliament have a Right to ſuch Trial, ch. 
44. fect. 9. L 1 9117. 
Whether the Queen, the King's Conſort, and all 
Peereſſes, Cc. ch. 44. lect. 9, 10, 11. 


Whether Biſhops, ch. 44 ſect. 12. 


C. 


Whbetler a Peer be to be tried by the Gander 


for other Crimes than Treaſon, or Miſpriſion 
of Treaſon, or Felony, ch. 44+ ſect. 13. 
Whether he ſhall be tried by the Countrey upon 
an Appeal, ch. 44. ſect. 14. 
aclictable by Commoners, ch. 
44+ lect. 15. | | | 47 
Whether he may be outlawed, ch. 44. ſect. 16, 
Whether the King's Bench may allow his Par- 
don, or receive his Confeſſion or Plea of Not 
Guilty, ch. 44. fect. 17. 
How it may proceed on the Attainder of a Peer, 
ch. 44, fect. 18. 
Whether a Peer can waive a Trial by his Peers, 
ch. 44. ect. 19. | 
Whether after he has put himſelf on his Coun- 
| try, he can pray a Trial by his Peers, ibid. 
Whether the Lord Steward, or the Judges, ought 
to be asked any Queſtion in the Ablgace of tho 
Priſoner, ch. 44. ect. 20, 


YI N._O.'E XN 


* 


1 the Court may be adjourned, ch. 44 ſect. 
On a Trial in Parliament the Lord St : 
draws with the reſt of the Peers, n 


{1: Foreſt, * 


Whether all Peereſſes be intitled to a Ti b. 

1 8 erg _ 11 pal Trial by 

Where a Peereſs loſes her Dignity b , 
a Commone r, ibid, 0 E 


Penal Statute, See Information and Pena] o 5 
SY Penalty. 11 0 70 
The whole Penalty of a Penat Statute goes to the 
King, where it is not given to another, ch. 2, 
ect. 17. | f 
The King's Grant of ſuch Penalties is void, ch. 


Penance. See Pain fart & dure, . 
Pending. Ste Depending - 
5 Fa 
Whether a neceſſary Word in an Indictment or 
Appeal of Death, ch. 23. ſect. 82. 


Peremptory. 


Where a Plea in Abatement: found againſt a De- 
fendant is Peremptory againſt him, ch. 23. 
| ſect. 127. a7 

Wy peremptory. Challenge. See Challenge, A, 


Periphraſic. 


Will not ſupply the Want of Words of Art, ch. 
25. lect. 53. 8 | 
Nor the Want of an expreſs Laying of the Ot- 
fence indicted within the Statute, ch. 25. fect: 
I12, | | 


Perjury. 


Whether indictable before Juſtices of the Peace, 
ch. 8. ſect. 38. _ 

Whether a Conviction of it diſable a Man from. 
being a Juror, (ch. 43. ſect. 25.) or Witneſs, 
(ch. 46. ſect. 22.) or * making an Affidavit, 

(ch. 46. ſect. 23.) 

Whether ſuch Diſability be in any Caſe to be 

remoyed by the King's Pardon, ch. 37. fect. 
2. ch. 46. ſect. 22. 

Whether an Indictment for it be removable by 
Certiorars, ch. 27. (ect. 28. 

Whether the Court will quaſh it, ch. 25. fect. 


148. | | 
Has ſuch Indictment muſt alledge the taking 
the Oath, ch. 25. ſect. 113. 


And that the Swearing was corrupt and voluuta- 
ry, ch. 25. kct. 242. 


Per- 


2 


F. N\ U E/. A 


Per ſinal Action. 


Whether it die with the Perſon, ch. 23. ſect. 41, 
45˙ 85 8 


Peri Larceny. See Larcem. 
Petit Treaſon. | 


A Pardon of it, pardons the Murder included in 
it, ch. 23 ſect. 39. See Pardon, B. | 
Whether two Witneſſes be required to the In- 

dictment or Trial of it, ch. 25. ſect. 146. 
Ihe Judgment for it, ch. 48. ſect. 5, 6. 2 
we it 80 a Forfeiture of Dower ,ch, 49. 
ect. 42, 40. | 1 
What 21'be done to one who ſtands Mute to 
an Indictment of it, ch. 30. ſect. 13, 14. 
Wbether it be ouſted of the Benefit of the Cler- 
gy, ch. 33. ſect. 21, 50, 51, 52, 53. 


Bhyſicians, 
Whether privileged from being Conſtables, ch. 
10. ſect. 41, 4 
Whether a Certiorari he to the College of Phy- 
ſicians, ch, 27. ſect. 23. A | 
Pillory. 


Whether a Leet be forſeitable for Want of a Pil- 
lory, eh. 11, ſect. 5. 


Piracj. 


Acceſſaries to it, how triable, ch. 25. ſect. 44. 
Whether it be within the Benefit of the Clergy, 


ch. 15. feet. ., 
What ſhall be done to one who ſtands Mute on 
an Arraigument of Piracy, ch. 30. ſect. 11. 


Pl ace. 


Where a Variance between the Place laid in an 


Indictment, and that proved, is material, and 

where not, ch. 46. ſect. 34. See Indictment, H. 

and Evidence, E 
How the Caption of an Indictment muſt ſhew 

the Place, Cc. See lndittment. Es 
What Place is a good Viſne, ſee Viſne, 


Pleading. 


Whether a defective Addition, or other Error, 
may be ſalved by an Appearance and Plea, ch. 
23. ſect. 123. ch. 27. ſect. 107, 110, III. 

Whether that or other Errors be ſalved by an Ap- 
pearance, where the Party would by his Plea 
take Advantage of them, ibid. See Proceſs. 

In what Manner a Pardon is to be pleaded, ch. 
37. lect. 60 to 69, i p 

In what Manner the Defendant is to plead to an 
Information, or Action Qui tam, Sc. ch. 26. 
lect. 62 to 72. 3 . 

A Contempt to take Money for vicious Pleadiug, 

ch. 22. lect. 26. | 


In what Manner ane was to plead to have the 
Benefit of Sanctuary, ch. 32. ſect, 3. 
See Abatement, Bar, Arreſt, Fuſtification, 
Appeal, and Indictment. & T4 81 
Poi ſan. 


Who are Principals and Acceſſaries in it, ch. 29. 
ſect. 11. | 5 


| Pope. | 
His Power as to making a Sanctuary, ch. 32 
Popular Action. 


Whether it may conclude ad grave damnum, 
without adding of the Plaintiff, ch. 26: ſect. 21. 


In what Court, and County, and in what Man-, 


ner it is to be brought, ch. 26. ſect. 22. 
See Information, B, C, Cc. | 


Pound - breach. 
Inquirable in the Torn, ch. 19. ſect. 56. 
Prædict. 


Where to be rejected for Repugnancy, and where 


fatal, ch. 25. ſect. 74, 106. 
Prayer. 


Whether an Alien be intitled to a Trial per me- 
dietatem linguæ where he doth not pray it, ch. 


43. ſect. 40. 
Precept. 


Where a Panel may be returned by a bare A- 
ward without any Precept, ch. 25. &ct. 106. 


Præmunire. 


Whether there can be Acceſſaries in it, ch. 29. 


ſect, 6. | 
The Judgment jn it, ch. 48. ſect. 9. 


Whether it forfeit Land in Tail, ch. 49. ſect. 28. 
Whether the Forfeiture for it ſhall relate to the 


Time of the Offence, or to that of the Judg- 
ment, ch. 49. ſect. 31. 1 
Whether a Pardon to it may be pleaded by At- 
torney, ch. 26. ſect. 53. 
W Proceſs of Outlawry lie for it, ch. 27. 
ſect. 114. | | 
Whether 5 General Pardon of all Offtguces, Ge. 
extend to it, ch. 37. ſect, 26. | | 
What Juriſdiction uſtices of Peace have over it, 
ch. 8. ſect. 34. | Bos 


Preſcription. 


Whether there can be Conſervators of the Peace 
by Preſcription, ch. 8. lect. 9, 10. 

Whether the Franchiſe of a Sanctuary (ch. 32. 
lect. 3.) or of making a Coroner, cap be claim- 
ed by Pectcripiion, ch. 9. ſect, 11. 

| Whether 
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Whether the Caption of an Indictment in a Leet 
muſt ſhew whether the Court were holden by 
Grant or Preſcription, ch. 11. ſect. 7. 

Where the Lord of the Leet may preſcribe to di- 
ſtrain for an Amerciament, ch. 11. ſect. 2. 

Whether a Vill may be bound by Preſcription 
ONO a Pillory and Tumbrel, ch, 11, 

ect · . re FO 


Preſentment, 


The Difference between a Preſentment and In- 
ditment, ch. 25. ſect. 1. 


Preſentment in a Torn, Cc. how traverſable, ch. 


IO. ſect, 76. 


5 85 Preſumption. 


What Cirenmſtances {hall be ſaid to induce ſuch 1 


a ſtrong Treſumption, of Guilt, as will juttify 
an Aryeſt, ch. 12. ſect. 12. 


What ſhall be ſuch a Preſumption as will make 


a good Counter-plea of a Wager of Battel, ch. 
5. ſect. 7. | 55 | 
Where it ſhall amount to full Proof, ch. 46. fect. 
ſect. 41 % 656. 
Principal. See Acceſſary. 
Priority of Suit, 


Where a Prior Suit may be pleaded to an Infor- 


mation or Action Qui tam, and what ſhall 
cauſe a Priority of Suit, ch. 26. ſect. 63. 


Priſon, See Gaol, and Commitment, B. and 
| Eſcape, A.B. 


Thoſe who have broken Priſon not repleviſable, 
ch. 15. ſect. 42; | | 


The Coroner to inquire of the Death of thoſe 


who die in Priſon, ch, 9. ſect. 21. 
Wager of Battel by one who has broken Priſon 
may be counter-pleaded, ch. 45. ſect. 7. 
Whether thoſe who had broken the Priſon of 
the Ordinary could demand their Clergy, ch. 
3. ſect. 9, 10, 112. N 
for Breach of Priſon was a Felony by the 
Common Law, ch. 18. fect. 1. 
What by Statute, ch 18. ſect. 3. 
What a Priſon within the Statute, ch. 18. ſect. 


Whether a Capias on an Indictment or Appeal a- 
gainſt an innocent Perſon be a ſufficient Ground 
of the Impriſonment, ch. 18. ſect. 5. 

4 a Mitimas on a Suſpicion, ch. 18. ſect, 
5 


ns 7 Fa k 
Whether there muſt be an actual Breaking of the 


Priſon, ch. 8. ſect. 8. the d. 
Ang oy the Procurement of the Priſoner, ch. 18. 
ect. 9... * 
And not neceſſitated by inevitable Accident, ch. 
18. ſect. 10. ; 
Whether it be neceflary that the Priſoner eſcape, 
ch. 18. ſect. 11. 


7 s 


Whether it be material that the Offence was ; Fe. 
lony at the Time of the Statute, ch. 18. {q, 
12. 

Or that the Offence were à capital one 
Priſon was broken, ch. 18. fect 12. e 

Or that the Party were in Truth guilty of à cg. 
pital Crime, and alſo charged with it in hjs 
Mittimus, ch. 18. ſect. 14. 

Or were under an Accuſation only, or actual. 

ly attainted, ch. 18. ſect. 15. 

Whether the Breach of Priſon can ever amount to 
High Treaſon, ch. 18. ſect. 16. 

At what Time, and in what Manner the Offen- 
der is to be proceeded againſt, ch. 18, fect, ij. 

In what Manner he is to be indicted, ch. 18, ſect. 

19. ch. 25. ſect. 59, 62. „ 

Whether he may be arraigned on the Sheriff's Re- 

turn, ch. 18. ſect. 18. lt 

n what Manner a Breach of Priſon is to be pu- 

"P which doth not amount to Felony, 

Cn. 18. 20. 5 I | 


Prifoneys 


: Whether a Gaolet be compellable to find his Pri- 
2. i ; 
Where it ſhall exclude a Man from Bail, ch. 15. 


ſoner Suſtenance, ch. 22. ſect. 31. 
See Priſon, Gaol and Commitment, B, 


Privy Council. 


Whether it may commit Perſons for Treaſon,&c. 
eh., 16. ſect. nents! | 
Whether Perſons committed by it are bailable, 
ch. 15. ſect. 66 to 72. 
For what Offences Perſons examined by the Pri- 
vy Council may be tried in what County the 
King thinks fit, ch. 40. ſect. 2, 3, 4. 


Procedendo, 


85 3 after a Certiorari filed, ch 27. lect. 

How the Authority of Juſtices of Oyer , Cc. be- 
ing ſuſpended, may be revived by Procedendo, 
ch. 5. ſect. 2. TEES 50, 


Proceſc. 
* A. 
No need for it againſt a Defendant preſent in 
Court, ch. 29. in the Introduction. 


By whom Procels is awardable on an Indictment - 
in a Torn, ch. 10. ſect. 74, 75. 


Where it may be awarded into a County different 


from that wherein the Court ſits, ch. 27. ſect. 
1. ch. 24. ſect. 22. 

Whether it may be awarded into any County of 
England by Juſtices of Oyer, &c. or of Peace 
by Force of 5 E. 3. ch. 27. ſect. 1, 2, 3. 

Where it may be ſo awarded by Juſtices of Peace 


by Vertue of other Statutes, ch. 27. lect. 4. 


—_ 


What Proceſs ought to have the Clauſe of Non 
omittas, ch. 27. ect. 5, 6. S 


ND EX 


10 95 boſe Name it ought to be, ch. 27. ſect. 7, How a Statute made at a Parliament holden by 


By whom it is to be tefled. ch. 27. ſect. 8. 


Whether Proceſs on Indictments before Juſtices ' 


f Peace may be teſted by one Juſtice, ibid. 
Where a Yenire is the or yd, Proceſs in cri- 
minal Caſes, ch. 27. ſect. 9. 11. | 
Where on the Return thereof a Diſtreſs ſhall iſ- 
ſue, and where a Capias, ch. 29. ſect. 10. | 
What is the proper Proceſs en an Information, 
= 4 lect. 12, 13, 14, 18. See Infor matioh, 
What on Appeals, and Indictnients of Treaſon, 
Felony and Mayhem, ch. 27. ſect. 15. 
How many Days there ought to be between 
the Teſte and Return ot Proceſs, ch. 27. ſect. 


Where it ought to be executed by the Sheriff him- 
ſelf, ch. 27. fect. 17. BY | 


C. 
What Faults in Proceſs are ſalved by an Appear- 


ance, Cc. ch. 27. ſect, 107 0 111. W 


What Proceſs is to be awarded after the Removal 


of a N Certiorart into a ſuperior Court, 


ch. 27. ſect. 


What Proccis is to be awarded on a Default, ch. 


- 


Whether there can be any ſuch Proceſs where the 


Protogation is to be recited, ch. 25. ſect. 106, 


Protett ion. 


| Whether a Defeidant.i na Oui tam may take Ad- 


vantage of a Protection, ch. 26. ſect. 6. 
Whether the King's Grant of a Protection to a 
Traitor, Cc. carry with it an implied Pardon, 
ch. 37. ſect. 25. — 


Proviſs. 


* 


| Where Proceſs may be taken out by Provito, ck. | 


„„ 
Why ſuch Proceſs is ſo called, ibid. 


King is Party, .. 
Who mult ſue the ſubſequent Proceſs after Pro- 
_ ceſs by Proviſo, ibid. | 


Whether an Indictment on a Statute muſt ſhew 


that the Defendant is not withia the Benefit of 
its Proviſo's, ch. 25. ſect. 115, 
Whether one indicted on a Statute may give a 
Proviſo in Eyidence on the general Iſſue, chi. 
46. ſect, 44. See Exception. | e 


27. ſect. 19. Fae | 5 J I 
What againſt an Appellee of an Approver, ch. 24. Where a Title of Entry by Statute veſted in one 


lect. 22. as a Purchaſer ſhall not be diveſted, ch. 23. 
Where Perſons are liable to an Attachment for a fect. 65. Ns 


Contempt of Proceſs, ch. 22. ſect. 38 to 43. Whether a Perſon attainted may purchaſe Land, 


Whether a Defendant in criminal Caſes. have a ch. 49. ſect. 50. 
Right to Proceſs ro bring in his Witneſſes, ch. | | 
46. lect. 30. +54 155 Puig ation. 

For Proceſs againſt Jurors. See Furors, B. See Ve- 
nire, Outlawry, Diſcontinuance. | Where it was an Eſcape to admit Perſons to theit 


| . Purgation againſt Law, ch. 19. ſect. 8, 11. 

1 Proditorie. What was ſaved by a Purgation, ch. 33. fact. 

EEE 5 4 1 110. | | 

A neceſſary Word in an Indictment of Treaſon, For other Matters, ſee Clergy, F. 
ch. 25. lect. 53. | | Pawn 

| eſture. 
Profert. 25 


5 : Tnquirable in the Torn, ch. 10. ſect. $1, 38. 
Whether it be neceſſary in the Plea of Autrejoits I FE 2, EE 
_ acquit to alledge a Profert, ch. 35. ſect. 2. | 


Whether it be neceſſary in the Plea of a Pardon —ẽ — —— 


under the Great Seal, ch. 37. ſect. 65. | 4 
Probibition. FEE Nb He 
ERE the Court will quaſh an IndiQ- 


Generally a proper Remedy, where an Inferior W ment, ch. 25. ſect. 148, 149, 150. ch. 
Court exceeds its Juriſdiction, ch. 22. fect. 36: ſect. 1. See Caption. | 
Whet 


her an Information may be quaſhod, ch. 23. 


25. | | 
Whether it lie to the Court of Conſtable and fect. 1. 
Marthal, ch. 4. fect. 12. Where a Certiorari ſhall be quaſhed, and a ne 
Peers, as well as Commoners, liable to an At- che awarded, ch. 27. fect. $7. | 
tachment tor diſobeying it, ch. 22. ſect. 25, 


33 LE — Queen. 
Prorog ation. Whether triable by the Peers, ch. 44. ſect, 11. 
Whether Perſons committed by either Houſe of Qui tam. See Information. 


Parliament may be diſcharzed upon a Proro- | 
gation, ch. 15. ſect. 73. | No Proceſs by Proviſo in a Qi tam, ch. 41. fect. 
10. 
Steer. Qu 
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Nd need in the Caption of an-IndiQuient at Seſ- 


. ſions to ſtyle any of the Juſtices of the Quo- a 


Vun, : ch. 25. ſect. 125. 55 


| © KS %: 4 bd 3 is ? 
Quo Warrants. © 


"Wa *. N 
Way. 4 
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Whether 4 & 5 . & A extend to Informa- 
Nature of Quo Marranto s, ch. 26. 


tions in the 
Artec 
For what Cauſes 
ch. 26. ſect. 8, 9. 
What Re 
formations by 9 Anne 20. ch. 26. feet. 14, 16, 16. 
See Information; Ry 
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7 Hether inquirable in the Torn, ch. 10. 
7 


ſect. 52. 
Who are Principals in it, ch. 29. ſeet. “2. 
Whether three Capiss's ought to be awarded be- 
fore the Exigent, ch. 27. ſect. 1 25 229 9] 
W nerd &' Coroner may inquire of Rape, ch. 9. 
ect. 2 en 
For 2 of it, ſee Appeal, L. 
For the Pardon ot it, ſee Pardon, B. 


A neceſſary Ward in;al1 Jndicwents and Ap- 
peals of Rape, ch. 23. ſect. 77, 966. 
Felonice Rapuit tyfhcient, without the Words 
. cognovit, ch. 23. ſect. 79. ch. 25. ſect. 
5 5 * wh ia 
| h Reading. | 
Reading a Verſe the Proof of a Poſſibility of 
taking Orders in order to be admitted to the 
Benefit of the Clergy, ch. 33. ſect. 5. 
Who 1s to judge of 
. N 
By 1 E. 6. it is not required from a Peer, ch. 33. 
; ſect. 114. n un Viking an 
Nor at this Day from apy other Perſen, ch. 33. 
ſect. 115. 1 FN 


Ne. attachment. See Reſuninions. 
Receiver, See Acceſſary, D, G. and ReſſPance. 
Indictment for the Receipt of four Felons muſt 


expreſsly ſhew how many were received, ch. 


ac fact. 67... 5-1 | | 
Muſt be expreſs that the Defendant knew the 
3 received to have been a Felon, ch. 23, 
ect. 69. | : 


Whether the bare Receipt of a Felon make the 


Receiver an Acceſſary, ch. 17, lect. 2. ch. 29. 
lect, 27. 1 


ſuch Information is grantable, 
lations are-made eoncening ſuch Ing / In 
| What ſhall be a Forfeiture af it, 


Whether by the Coroner, ch. 8. ſect. 


ſuch Reading, ch. 33. ſect. 


Recital, See Indittment, K. 


In IndiAments the Charge muſt be laid poſitive. 
ly „and not by Way of Recital, ch. 25. {6 
62. 1 IRON + 55 | 

Whether it be neceſſary that an Indidtment or 
Appeal on a Statute recite it, ch. 25. ſect, 102 
ch. 23. fect. 70. 0 

Where à Pardon is void in Reſpect of a wrong 
Recital, ch. 37. ſect. 46. * 


| 1. Recognizance. + 


Whether a Sheriff or Conſtable can take Bail by 

Recognizance, ch. 15. ſect. 26. 

what Form the Recoguizance of Bail is to be 

taken, ch. 15. ſect. 82, 839. | 

| ch. 15. ſect. 8z. 
See Forfeiture, E. and Bail, K. 

What Recognizance muſt. be given by the Proſe- 
cutor of a criminal Information before any 
_ ſhall iſſue thereon, ch. 26. ſect, 5. 

What Relief againſt Proceſs iſſued without ſuch 
' Recognizance, ch. 26. fect. 1o. N 

W hat Recogniza ncr is to be given before the Al- 
lowance of a Certiorari, ch. 25. ſect. 45 10 62. 

(See Cartier. FLAY 

Whether a Recognizance of Appearance be pro- 

per to be removed by Certivrari, ch. 27. ſect. 


| Whether a Recognizance for the Behaviour be ſu- 


exſeded by a Certiaari, ch. 27. ſect. 65. 
hether a Recognizance for the Peace can be 


by ' diſcharged by the King, ch. 37. ſect. 34. 


Whether it can be taken by the King, ch. 8. 
ect. 1. 99 | | 


Whether by the Sheriff, ch. 8. ſect. 4. 


5 ſtice of 


Where a Recognizance taken by a 
him, and where by 


Peace (hall be certified by 
Seſſions, ch. 27. ſect. 72. 
See Behaviour and Kecord. 


Record. See Certisrari, H. 


Wbere the Records of Juſtices of Oyer, care to be 
kept after they are determined, ch. 5, fect. 49. 
Whether a Statute ordaining that an Offence may 
be determined in any of the King's Courts ot 
eg extend to Juſtices of Oer, Cc. ch. 5. 
ect. 32. eta N 
Where Is who, pleads a Pardon, or Outlawiy, 
or other Record, muſt be ready to produce it, 
ch. 37. ſect. 65. ch. 35. ſect. 2. ch. 25. fect. 29. 
Whether a Conviction can diſable a Witnels 
without being produced, ch. 46. ſect. 20. 
Whether every Court be ex Officio to take Notice 
of its own Records, ch. 25. lect, 26. 
Where an Eſcape may be tried by the Record of 
the Court without more, ch. 19. ſect. 15. 
What Plea is good to a Breach of a Statute from 
a Matter of Record, ch, 26. ſect. 6868. 
Where the Tenour of a Record ſhall be certified 
only, See Tenour. 1 c 
Where a Judgment may be avoided by Plea for 
Faults apparent in the Record, ch. 50. I. 
For Courts of Record, ſee Courti, B. 


Ke- 


* 


Recovery, 
Where a Recovery in a former Suit may be plead- 
ed to a Qui tam, ch. 26, ſect. 64. 
See Appeal, D. 


| Recuſancy. 


Whether a Conviction of it ſhall be teinoved by 


Certiorari, ch. 27. ſect. 29. 
Kelation. See Fiftion and Forfeiture, D. 
» | Relecfe 


What Releaſe is pleadable to an Appeal of May- 


hem, ch. 23, ſect. 25. | 
What to other Appeals, ch. 23. ſect. 133. | 
Whether a Releaſe given to one Appellee may be 


_ pleaded by the reſt, ch. 23, ſect. 14. 
Whether the Plea of a Releaſe be conſiſtent with 
the General Iſſue, ch. 23. ſect. 135. ' 
Whether the having taken a Releaſe bar the Ap- 

pellee of his Dajuages, 23. ſect. 142. the firſt, 
Whether a Releaſe of Damages to the Appellant 
_ ditcharge the Abettors, ch. 23. fect 145. 1 
Where a Releaſe is pleadable to a Qui tam, ch. 
26. ſect. 64. nl | . 


Remainder. 


Whether a Remainder expectaut on a Leaſe for 
rg qualify a Mau to be a Juror, ch.-43. 
ect. 1 * e ; f , 


| Removal of Records, ſee Certiorari, I. 
Replication, 


By whom the Replication is to be made in # Qui 
tam, ch. 26, fect. 72, | | 


Reprieve. 2 


Whether every Court which can award an Exe. 
cution may grant a Reprieve, ch. 51. ſect. 8, 


Whether Judges may grant a Reprieve after their 


Commiſſion is determined, ibid. = | 
Where the Execution of a Woman ſhall be re- 
| Toure in Reſpect of her being with Child, ch. 

51. ſect. 9. My 


Repugnancy. 


An Indictment repugnant to itſelf, is vicious, 
ch. 25. ſect. 79, 85. 9 
So is a Verdict, ch. 47. ſect. 8. | | 
ve Matter repugnant ſhall be rejected, ch. 47. 
ect. 10. . 
Whether it be a Repugnancy in an Indictment or 
Appeal of Death to ſuppoſe that the Party was 
murdered at the Day or Place at which the 
ſtroke was given, where he did not die on ſuch 
Day or Place, ch. 23. fect. 58. ch. 25. tect. 64, 85. 
Parallel Caſe, ch. 23. ſect. 89. | 
An Appellee may have ſeveral Pleas, fo that they 
5 _ repuguant to one another, ch. 23. 
Ct. 120. 


* 
*, * 5 \ I Pk * & | 
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Whether the Plea of a Releaſe be repugnant to 


the General Iſſue, ch. 23. ſect. 135: 
It is repugnant to ſuppole that A was bound 

by a Writing that he forged, or that he was 
| diffeiſed of Land whereof he appears to have no 
Freehold, ch. 25. ſect. 64. * 
770% 7 5 ds to 
Repugnant to ſuppoſe a Statute. made on ſuch a 
Day, in the firtt and ſecond Years of ſuch a 


* 


King, ch. 25. ſect. 106. 
35 ͤ * 


A ſtrong Circumſtance in the judging, whether 
a Perſon ought to be admitted to Bail, ch. 15. 


: * 


fect. 43, 44, 49, 33. 
S ee, 


What is ſuch a Priſon, the Reſcous from which 
ſhall be Felony, ch. 21. ſect. . | 

How far the Impriſonment muſt be regular, and 
well grounded, ch. 21. ſect. 2. 

Whether it be neceſſaty that the Priſonet go actu- 
ally out of Priſon, ch. 21 ſect. 335 5 

Whether a Perfon thall be arraigned on the She- 
tiff s Return of a Reſcous, ch. 21. ſect. 4. 

What ought to be the Form of the Indietment, 
ch. 21. ſect. 5. ch, 25. ſect. 79. | 


| How thoſe are to be puniſhed who are guilty of 


a Reſcous which amounts not to Felony, ch. 
— 5 2t. ſect. ' $8 Ty TORT 1 a * 
Whether a Reſcous from a Commitment for 
High Treaſon, amount to High Treaſon, ch. 
„c . 
Whether a Reſcuer can be tried before the Per- 
ſon reſcued be attainted, ch. 21. ſect. 8S. 
Peers, as well as Commoners, liable to an At- 
tachment for a Reſcous, ch. 22. ſect. 33. z 
Whether ſuch Attachment ſhall be granted on an 
Affidavit of a Reſcous where the Officer will 
not retutn one, ch, 22, ſect. 344 ', : 
A Reſcous from a Gaoler by Enemies makes him 
not'guilty of an Eſcape, asa Reſcous by Sub- 
jects doth, ch. 19. K . 
Proceſs of Outlawry lies on the Return of a Re 
cous, ch. 27, fect. 113. „ 


| Reſidence. 
3 3 | 3 1 
Whether it be a good challenge of a Juror that 
he reſides not in the County, ch, 45 ſect. 26. 
What is ſuch a Reſidence within the Precincts of 


a Leer, as binds a Man tomattcnd it, ch. 10. 


ſect. 12, | 
Reſiſtance. | 
Whether the Reſiſtance of an Arreft for Felony 
make the Reſiſters Acceſſaries after, ch. 17+ 
ſect. 1. =__ | h 
Reſtitution. 


Goods ſtol n not to be reſtored to the Owner 
withour an Indictment. or Appeal, afcer they 
have been ſeiſed to the Uſe ot the King, Cc. 


ch. 23. lect, 49. Whether 


— 


1 
1 
$75 
443 
* 

5 

£5 
TY 
1 
HP 
7 £ 
1 . 
q: 
7 1 
13s 
— 


* 
Nr " PE a , * * 
P 2 2 RT. 
— . — . — IM 
r 1 — _ A — *. « . _ * 
— 9 — 8 g 


ä 


Whether ſuch Reſtitution require a freſh Suit, 
ch. 23. ſect, 50. | > HERES SE» 
What ſhall be eſteemed a freſh Suit, ch. 23. ſect. 


SI. | 
Zy whom, and in what Manner it ſhall be in- 
quired and adjudged, ch. 23. ſect. 52. 


How far the Appeal muſt be proſecuted to in- 
- title the Appellee to a Reſtitution, ch. 23. 


ſect. 52. ; 
Whether the Proſecutor of an Indictment or Ap- 
feil be intitled to it on the Defendant's ſtand- 
ing Mute, ch. 30. ſect. 22, 23. ch. 23. ſect. 


Whither a Perſon attainted at the Proſecution of 
one Man ſhall be tried at the Proſecution of 
another 1n order to intitle him to a Reſtitu- 
2 tion, ch. 36. ſect. 5. 4 2 5 5 N 
Whether the Appellant's Title to a Reſtitution 
ſhall be preferred to any ſubſequent Title in 
the „ 
After a Reſtitution the Appellee ſhall not make 
his Purgation, ch. 33. ſect. 120. 15 
The like Reſtitution upon Indictments as Ap- 
of by Force of 21 H. 8. ch. 23. ſect. 55- 
ether there can be a Reſtitution on this Sta- 
| tute without any freſh Suit, ch. 23. ſect. 56. 
Whether there ſhall be a Reftiturion to | 
not mentioned in the Appeal, ch. 23. ſect. 
57. © re | 5 


Reſummons and Re- attachment. 


Wbere a Cauſe put without Day, is to be te- 


vived by Reſummons or Re-attachment, ch. 23. 
ſect. 33. ch. 27. ſect. 104, 105, 106, 


 Ketraxit.. 


Whether a Retraxit of one Action bar all o- 
thers of an Inferior Nature, ch. 23. ſect. 
129. IT k 

A Retraxit as to one Appellee no Bar as to the 

reſt, ch. 23. ſect. 134. 7, 


Return. 
For the Return of a Certiorarl, ſee Certiorari, 


Whether one may be tried for a capital Matter, 
upon the Sheriffs Return without any Indict- 
mes, ch. 25. ſect. 14. ch. 18. fect. 18. ch. 21. 

ect. 4. , | 

It is a Contempt to make no Return to a Certio- 

ri, where there is a good Excuſe for not o- 
beying it, ch. 27. ſect. 51. | 

He to whom a Certiorari is directed may make 
what Return he pleaſes, ch. 27. ſect. 74. 

The Party ſhall not be concluded by the Sheriff's 
Return from his Challenge for want of a ſuf- 
ficient Number of Aliens on a Venire de me- 

dictate lingue, ch. 43. ſect. 43- 

The Return of ſuch Verire ought to ſpecify which 

| of the Jurors are Denizens, and which Aliens, 

Ch. 43. lect. 44. 


44- | 
Whether an Attachment lies for not returning a 
Writ, ch. 22. ſect. 4. 


Whether for a Falle Return, ch. 22. ſect. 5. 


The Return of a Habeas Corpus cannot be | 
r may be confeſſed and avoided, . 
15. ſect. 77. | 

Where an Outlawry ſhall be ſaid to appear of 
Record by the Sheriff's Return, ch. 43. ſect, 


22. 

Proceſs of Outlawry lies on the Return of ; 
Reſcous, ch. 27. ſect. 113. | 

Whether the Court will award an Exigent for an 
Eſcape (ch. 27. ſect. 117.) or an Attachment 
for a Reſcous, where the Sheriff hath not re- 
turned one, ch. 22. ſeet. 34. 


| Revocation. _ 

Whether a Power of Revocation may be forſeit- 
wy for Treaſon or Felony, ch. 49. fect. 12, 
20, | 6. | 

Nay Renard. 

Where it is a good Exception againſt a Witnef 
that he has taken a Reward on Condition of 
giving his Evidence, ch. 46. ſect. 25. 


Right, 


Whether a Right of AQion, or Entry may be 


forfeited for Treaſon or Felony, ch. 49. ſect. 
5 232 242 23» | 


—_ 
Whether a Verdict on an Indictment for a Riot 


can find two only Guilty, and acquit all the 
_ reſt, ch. 47. ſect. 8. * 88 


Rivers, 
Whether the King could grant a Commiſſion for 


the taking Care of them, according toWefm. 2. 
betore that Statute, ch. 1. ſect. 8. 


Robbery. 


By what Authority Juſtices of Aſſiſe hold Plea 


of Appeals of Robbery, ch. 7. ſect. 9. 
Whether ſuch Appeal — be brought out of the 
proper County, ch. 23. ſect. 47. 

For o - * relating to ſuch Appeals, 
3 . 

Hon ale Offence muſt be laid in an Indictment 

of Robbery in order to ouſt the Offender of his 

Clergy, ch. 33. ſect. 25. 


ſee 


Where thoſe who are found 1 one County 


ofan Offence amounting to Robbery in another 


are ouſted of their Clergy, ch. 33. ſect. , 


WIN 
Where Acteſfaries to Robbery are ouſted of their 
Clergy, ch. 33. ſect. 46. 
Where Principals are ouſted of Clergy, ch. 33 
ſect. 77 10103. See Clergy, DP). 
et -ouy the Word Kobbery aways imply ſome 
orce, ch. 33. lect. 73, 92, 96. ; 
Where thole — * —.— or apprehend a Rob 
der are intitled to 40 J. (ch. 13 ſect, 22, 23. 
24.) and to a Pardon, eh 37, fect. 4 


Ault, 


N DB K& X 
: Whether in ſuch Caſe (ch. 37. ſect. 35) or for the 


Reverſal of an Attainder, (ch. 50. lect. 13.) 
there be any need of a Scire facias againſt & 


Rule, 


Where an Attachment lies for the Contempt of a 


Rule of Court, ch. 22. ſect. 3. 


Sarrilege. 


X77 Hether within the Benefit of a Sanctuary, 
ch. 9. ſect. 44. ch. 32. ſect. 4. 


Whether within the Benefit of the Clergy, ch. 


33. lect. 9, 20, 72 10 77,112, 
Sale. 


Whether a Sale in a Market-Overt prevent the 
Reſtitution of Goods ftol'n, ch. 23. ſect. 


4. 

Where Goods diſtrained for an Amercement may 
be fold, ch. 10. fect. 29. | 

Whether one under a Proſecution for Treaſon or 

Felony may ſell his Goods, ch. 49. ſect. 33. 


Sanctuary. 


The Privilege of Sanctuary not allowed at this 
Day, ch. 32. ſect. 1. „ 


relts, ch. 32. ſect, 2. | 
Whether it belonged of Common Right to every 
Church and Churchyard, ibid. o 
Whether it might be created by the Pope, or by 
Preicription, or only by the King's Grant, ch. 
32. lect. 3. $ | 


* . 


How tar it was a Protection againſt Civil Actions, 


ch. 32. ſect. 4. 

Whether the General Grant of it extended to 
High Treaſon, ibid. 5 

Whether to all Felonies, ibid. 


At what Time, and in what Manner it was to 
be pleaded, ch. 32. ſect. 5. | 


Where it was an Eicape to ſuffer a Perſon under 


an Arte(t toclaim the Privilege of a Sanctuary, 


ch. 32. lect. 7. | 
For Abjuration, ſee ch. 9 ſect. 44. ch. 32. ſect. 
6. | 
Saving. See Proviſo, 3 
The Conſtruction cf a Saving of the Land to the 
Heir, or againlt Corruption of Blood, ch. 49. 
ſect. 29. | 
Scire ſacias. 


Scire facias the proper Proceſs after the Removal 
of a Cauſe by Certiorari, ch. 27, lect. $8. 


Whether the Return of two Nihis be equivalent 


to a Scire feci, ch. 15. ſect. 79. ch 27. ſect. 88. 
ch. 37. ect. 37 | 1 
Whether a Scire facias muſt be ſued againſt the 
A 
Natl. be allowed, ch. 37. fect. 35; 36. - 

What hall be done upon 1tuch Scire facia, ch. 
37. lect. 36. | 


Commiſſion of Oyer 


Lords mediate or immediate, ch. 37. ſect. 


37. | "Re HEE 
Whether one Appellee can take any Advantage of 


the Appellant's Default on a Feire facias by 
another Appellee, ch. 37. ſect. 38. 


| Scold. | „ 

Whether indictable at the Torn, &. ch. 10. ſect; 
9. . | 
Whether an Indiament againſt a Scold muſt con- 
dra ad commune nocumentum, ch. 25. ſect, 

1. | I 
Scot. 


Whether an Alien within the Statutes which give 
a Trial de medietate lingue, ch. 43. ſect. 41. 


Sea, 


The Coroners Juriſdi&ion over Offences commit- 


ted on the Sea, ch. 9. fect. 144. 
for ng of the Want 
of Reparations of Sea-Walls, ch. 5. ſect. 27. 


* Trial of Offences beyond Sea. See County, 
How far it was anciently a Protection from Ar- © 5 | ..4 


Seal. | 10 

How Inquiſitions in the Torn, Ce. are to be 

ſealed by the Jurors, ch. 10. ſect. 65, 66, 68. 
Under what Seal a Certiorari is to be returned, 
ch. 27. ſect. 70. VV 
en e, El _o-aimians 
For what Offences a Secretary of State may 
commit, ch. 16. lect. 4. e ee, 

Se defendendo. See Homicide. Wi 
Servant. 


Whether a good Addition, ch. 23. ſect. 1:1, 


116. 
Whether a Servant ſhall be adjudged Acceſſary 


to a Felony tor the' Receipt of the Maſter, ch. 
29. ſect. 34. ' 


Either the Mader or Servant may have an Appeal 
for a Robbery done to the Servant, ch. 23. lect. 
44 45. 5 e 
Seſſions. : 


At what Times the Seſſions fot the Peace are to 
be holden, ch. 8. ſect. 18. | | 
The Form of the Caption of an Indictment at a 
Seſſions tor the Peace, ch. 25. ſect. 122, 123, 
124, 125. : 


| For the Nature, Power, and other Matters con- 
lant before the Pardon of the Appellce 


cerning ſuch Seſſions, ſee Peace, C. 


Tttttt Sori. 


1 
. 


The Reward for apprehending a Shoplifter, ch. 


Sexers, 


Commiſſions of Oyer, &c, for inquiring of Sew- 


ers, ch. 5. ſeR. 27. a 
Whether a Grtiorari lie to Commiſſioners of Sew- 
ers notwithſtanding 13 Elix. 9. ch. 27. ſect. 
What is to be done previous to the filing of the 
Return of ſuch Certiorari, ch. 27. ſect. 34, 74. 


5 Sheriff, See Torn. 


Whether be have the Cuſtody of all Common 


Gaols, ch. 16. ſect. 6, 7 3 | 
How he is puniſhable for bailing Perſons not 
bailable, ch. 15. ſet. 8, 9, 10. 
For other Matters relating to his taking Bail. 
See Ball, D. 5 


Whether the Statute of 23 H. 6. cap. S. which en- 


acts that Sheriffs ſhall continue in their Of- 
fice no longer than a Year can be diſpenſed 
with, ch. 37. ſect. 29. 
Where a Sheriff is liable to an Attachment for 
not executing a Writ, ch. 22. ſect. 2. 


| Where for not doing it eflectually, ch. 22. ſect. 


Where for making a Falſe Return, ch. 22. {R. 


Whither the Sheriff have a Judicial Power, to- 
gether with the Coroner, as to Appeals com- 
menced before them, ch. 9. ſect. 39. | 


How far he is a Conſervator of the Peace, and 


barh Power to take a Recognizanice for it, &c. 
nd 4 4 5 * 
Whether he be bound to attend the Seſſions of 


the Peace, ch. 8. ſect. 45. 
Whether he may authoriſe others to execute the 


Warrants of Juſtices of the Peace directed to 


him, ch, 13. ſect. 29. 


Whether Proceſs in Suits wherein the King is a 


Party muſt be executed by him in Perſon, ch. 
27. det. 17. . BY 
Spie. 


12. fect. 26. 
eee 
Whether a good Challenge of a Juror, ch. 43. 

fect. 26. 3 : 


Whether a good Cauſe of Bailing a Perſon other- 
wiſe not bailable, ch, 15. ſect. 79. el 


Similiiade. 
Whether dimilitude of Hands be any Evidence 
in criminal Caſes, ch. 46. lect. 13. 
Smony. | | —— 
How far a Simoniſt may take Advantage of a © 
Pardon of the Sitnony, ch. 37. lect. 36. 
Whether he ſhall be conſtrued to be within the 


General Words of a Pardon, ch. 37. fe. 26. 
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INV D E X 


8 Whether Aa, 


Si non omnes, Ch. 8. ſect. 17, 
| Syoarner, 


Whether a Sojourner's being in a Houſe at the 
Time of a Robbery bring it within 5 C 6 Ed. 
6. ch. 33. ſect. 93. 


Somer ſets Houſe. 


Whether a Lodging. in Sonner er · Houſe ſhall be 
eſteemed a Dwelling · Houſe wich 39 El. ch. 


Son afſault deme ſne. 


Where pleadable in Bar of an Appeal of Mayhem, 
ch. 23. lect. 23. 

Wbether it may be given in Evidence on an In- 

dictment, ch. 46. ſect. 44. 


F . Special Heir. 


cuting a  _  . Cannot maintain an Appeal of Death, ch. 23. 
Where for doing it opprefſively, ch. 22, ſect. 3. i 


fect 40. | 
Spelling. 
Whether a Variance in the Spelling of Words of 
the ſame Sound in the Return of a Certiorari, 
be material, ch. 27. ſet. 86, 
. * 15 * 


Whether a good Addition of a Man as well as of 
. a Woman, ch. 23. ſect. 110. 

. od Addition of a Gentlewoman, 
ch. 23. ſect. 102. | 


1 


. Spiritual Court. Fee Court. 
Stabbing, 


By what Statutes Homicide by ſtabbing is ouſted 
of Clergy, ch. 33. ſect. 57. ; 
Whether = erion . gives the Stab 15 
within theſe Statutes, ch. 33. ſect. 98. 


Star- Chamber. 


Whether it had a general Superintendency over 
other Courts, ſo as to puniſh Offences puniſh- 
1 75 by Attachment in ſuch Courts, ch. 22. 

ſect. 2. 


Statmtes, 


Statutes in the Affirmative, giving How confru 
Power to other Juſtices, take not ed. 
| Bench _ —_ of gt * 8 
| » lect 6. ch. 27. ſect. 53. 
Nor of the Court of the Conſtable and Marſhal, 
ch. 4. ſect. 9. | 


| Whether 


K Di i 


Whether the Statute de Offcio Coronatoris being 
Directory, and in Affirmance of the Common 
Law, leaves the Power of a Coroner as it 
found it, ch. 9. ſect. 21, 22, 23. 

lage, a good Interpreter of Statutes, ch. 9. ſect. 


8 
ae of this Kind, ibid. ö 
Penal Statutes, where conſtrued according to the 
Meaning of the Words, and not literally, ch. 
18. ſect. 15. ch. 33. ſect. 43. 44. 
Where a Statute gives a Juriidiction, it incident- 
re all Powers neceſſary for its Execution, 
ch. 13. fect. 15, 16. | 
Whether every Statute, which probibits or com- 
mands a Thing, impliedly give an Indictment 
Information or Action for doing the Thing 
prohibited, ot not doing the Thing command- 
ed, ch. 25. ſect. 4 ch. 26. ſect. 2. 
Whether every Statute which makes an Offence 
Treaſon os Felony, give it the like Incidents 
with a Treaſon or Felony at Law, ch. 48. fect. 


Whether this Rule hold as to clipping, Ec. 
wid. 8 8 


B. 
Recital, Whether there be any need to re- 


cite a Statute in an Action or In- 


dictment grounded on it, ch. 23. ſect. 70. ch. 
25. lect. 117. See Indidment, XX.. 
Whether one may be found Guil- 


Evidence. ty of an Offence at Law on an 
age nent on a Statute, ch. 46, 

| . 
Cantra for- Wbether it be neceſſary to con- 
mam Sta- clude Contra formam Statuti in 
tuti. an Action, (ch. 23. ſect. 98) or 


Indictment grounded on a Statute, ch. 25. ſect. 
118, 119. See Indictment, K. 

Whether an Indictment muſt ſo conclude in or- 
der to 15 a _ + the Cow by Force of a 
Statute, ch, 33. ſect. 25. ch. 46. lect. 43. 

"i Loh Manner an Indictment muſt 

Clergy. bring the Caſe within a Statute in 

| order to ouſt a Man of his Clergy 
by Force of it, ch. 2 . 

Whether Felonies by Statute are within the Cler- 

gy, unleſs expreſsly excluded, ch, 33. ſect. 


2 | 
For 13 on a Statute, See Indifiment, K. 


How a Statute may be diſpenſed with, fee Di- 


ſpenſation. . 
Where one ſhall be a Principal in an Offence 
againſt a Statute, See Acceſſory, D. 
Steward. 
A. 


Lord High The Nature of the Office of Lord 
Steward. High-Steward, ch. 2. 


. 


None under the Degree of Nobility can be 


made Lord High Steward, ch. 2. ch. 44. ſect. 1. 
The Lord High Steward, as ſuch, is 1 of 
the Peace, ch. 8. ſect. 2. ; 
In what Manner a Lord High Steward is to be 
 excated for the Trial of a Peer, and how he 


4 


is pA proceed to ſuch Trial, ch. a4. ſed. r, 2, 
3, Cc. 


Whether any other beſides the Lord High Stew. 


ard can receive the Conteſſian or Plea of a Peer, 
ch. 44. lect. 17. 


In what Manner Peers may require the Opinion 
of the Lord High Steward, ch. 44. ſect. 20. 
Where the Lord' Steward withdraws with the 
reſt of the Peers, and conſults with hem, ali. 
44 lect. 22. a 2 

Whether Error lie in the King's Bench of an 
Attainder before the Lord Higli Ste ward, ch, 
50. ſect. 16. a : 


B. 


An Indiòment before F. S. Steward, muſt ſhew 
to whom he is Steward, ch. 25, ſect. 121. 


Style, | 
The Style of the Sheriff's Torp, ch, 10. ſect. 3. 


The Style of Juſtices ot Peace, ch. 27. ſect. 73. 


* 


See Indictment, L. 


Stocks, 


What ſhall be forfeited by a Vill for not finding 
a Pair of Stocks, and where ſuch Default ſhall 
be indicted, ch. 10. ſect. 60. ch. 11, fect. 5, 


Stores Naval, 
Where the Stealing of them is ouſted of” the 


6 


| Clergy, ch. 33. lect. 70, 71. 
- Stroke, 


In what Manner the Death muſt be laid in an 
Indictment or Appeal, where the Party died 


Pf 


on one Day of a Stroke on another, ch. 23. 


lect. 88, 89. ch 25, ſect. 64, 65. 
Whether it be neceſſary to ſhew the Time 


of the Stroke as well as of the Death, ch. 23. 


ſect. 90. ch. 25. ſect. 79. 


9 | 
Whether the Word Percyſſi# be neceſſary in ſuch 


Indictment, ch. 23. ſect. 82 » 


A Pardon of all Offences before ſuch a Day 
pardons an Homicide happening after the Day, 


from a Wound given before, ch. 37. ſect, 
21, | | 


| Sulpenk. 
Whether a Defendant in criminal Caſes have 
Right to a Subpæna, ch. 46. ſect. 30. 
Subſidy Men. 
Anciently none under the D free of Subſidy Men 
could be Bail in capital Cales, ch. 15. fect. 4. 
Where the Words, Such Offences, and ſuch Offen- 
ders in a Statute, ſhall be taken for ſuch in 


Miſchief, and ſuch in Inconvenience, ch. 33- 
ſect. 43. | 


M. 


v$# NB .E %. 


Suggeſtion. 


| Where a Pardon ſhall be diſallowed by Reaſon 


of the Falſity of the Suggeſtion on which it 
was grounded, ch. 37. ſect ro, 


| Sufficient, ” 


What ſhall be ſaid to be ſufficient Bail, ch. 15, 


$54 ſect, 4. 8 
- Suits, | 
Where ſaid to be pending. See Depending. 


Summont. 


Whether a Seſſion for the Peace may be holden 


without a Summons, ch. 8. ſect. ch 
How many Days are required for the Summons 
of à Juror, ch. 41; ſect. 5. 


Sunday. 


An Indictment cannot be well taken on a Sun- 


day, ch. 10. ſect. 9. 
| Super ſedeas. See Falffying Judgment, A: 


Whether a Certiorari ſo far ſuperſede the Inferior 


Court, as to make all its ſubſequent Proceed- 


ings erroneous, ch. 27. ſect. 62, 64. ch. 50. 


n 5 | 
Whether any one Juſtice of Peace to whom a 
Certiorari was delivered for the Rembval of an 
'Indiciment found at the Seſſions may award a 
Super ſedeas, ch. 27. lect. 62. 


How flr a Superſedeas delivered to a Sheriff avoids | 
dn Execution, ch. 27. ſect, 63. - 


Whether the very iſſuing of a Certiorari, which 
never is delivered, be a Super ſedeas to the Court 

below, ch. 27. ſect. 64. 

Whether it be a Superſedeas at this Day without 
a proper Recognizance, and what is a proper 


Recognizance for this Purpoſe, ch. 27. lect. 45 


1062, 8 FS 
Whether a Recognizance for the Good Behaviour, 
- ox for an Appearance, be ſuperſeded by a Cer- 


_ . . tiorari, ch, 27. ſect. 65, 


Fee Certiorari, PID, 
Where a Coroner may have a Superſedeas of 
the Writ for his Diſcharge, ch. 9. fect. 13. 


Suter ſedeas be puuiſhable by Attachment, ch. 
22. ſect. 28. ch. 27. lect. 67, 
Whether the Commiſſion of 4 of Oyer, Cc. 

may be ſuſpended by Super ſedeat, and tor what 
2 ſu e. is grantable, ch. 5. 
ri eli 0 5 
Where ihe King's Bench may grant a S»perſedeas 
of Procets trom the Exchequer on an Amerce- 
ment, ch. 37. ſect 6g. + : 
Whether a Precept for the Summons of a Seſſion 
.- fetthe Peace cau be ſupeiſeded without Writ, 
7 icli-Wect. 34. Jae Fir oY 


7 15 5 6 0 pets 
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way? 


| * Sur ety. 
Where a Diſcharge of the Principal isa Dicht: 


of the Surety, ch. 37. ſect. 23. 
Surgeons, 

Tale, K. ie der $5, 9. e i ce. 
| | if v6 bees 7 : 
Whether the Omiſſion of it vitiate an Appell in 

2 * except that of a Nobleman, ch. 23, 


Whether ſuch Omiſſion vitiate an Indictment in 
any Caſe, ch. 26. fect. 74. | 


Whether a Miſnoſmer of the Surname be plead- 


able in Abatement of an Appeal or Indictment, 
ch. 23. ſect. 102, ch. 25. ſect. 70. 
See Abatement and Name, 


Surplus. 


Where the Wound is deſcribed with ſufficient 

Certainty in an Appeal of Death, the Addi- 

tion of farther Matter uncertain and unintelli- 
ible ſhall be rejected as Surplus, ch. 23, ſect, 


So. | 15 | 
So ſhall repugnant Matter in a Verdict which is 
compleat without it, ch. 47. ſect. 10. 


Survivor. 


Where two Joint Owners of Goods are robbed, 
the Survivor may bring an Appeal, ch. 23, 
ſect. 45. | 
Wo Suſpic ion. 


Whether a Perſon taken upon Suſpicion be bail- 

able, ch. 15, ſect. 49, 53. 

Where Suſpicion will juſtify an Arreſt for Felo- 
ny. See Arreſt, B, E. | 


— 


* 


Tail, 


H OW far Land in Tail was forfeitable before 


26 H. 8. ch. 39. lect. 5. 


8 : Whether an Eſtate iu Special Tail, as well as au 
Whether an Inferior Court proceeding after a 


Eſtate in General Tail, be forfeited by that 
Statute for Treaſon, ch. 49. lect. 22. | 
Whether the Right to an Intail diſcontinued be 
forfeitable, ch. 49. fect. 23, 25. 
Whether the Right to an Intail of the Gift of the 
Crown, after a Feoffment by the Tenant in 
Tail, the Reverſiou being in the Crown, ch. 
49. lect. 24. | 8 
Whether the Right to an ancient In tail diſcon- 
tinued, clothed with a deteaſible Intail in Pot- 
ſeſſion, ch. 49. ſect. 1 : 
Whether 'Eftaics in Tail are forfeited for a Pre- 
munire, ch. 49. lect. 28. 5 


Whether 
* 


* 


8 


Where a T ates is grantable at the Prayer of the 


Whether by Force of a Statute which gives a 
" Forfeiture of all Intereſts of what Nature ſo- 
erer, ch. 49. lect. 28. ah 


T ales. 


Appellant for want of a full Jury, ch. 41, fect. 


11. 

Whether it be grantable at the Prayer of the 
* without a Default in the Appellant, 
ibid. ; 

Whether it be grantable for. a larger Number 

| 20 was required by the firſt Proceſs, ch. 41. 
1cct, 12. 5A 


Whether every ſubſequent. Tales, muſt be for a 


leis Number than the precedery, ch. 41. 


fect. I . 3 ; s 
Whether? the quaſhing the Array of the Princi- 
pal Fanèl, quaſh that of the Tales, ch. 41. ſect. 


14. 
Whether there can be any Tales where the firſt 
Habeas Corpora is quaſhed, or where all the 
7 — returned on the firlt Habeas Corpora are 

rawn, ibid. . TY 
Whether a Tales be grantable on the Return of 
a Von ire, ch, 2 15. 3 
What is the firſt Proceſs againſt the Tales, and 
where gtantable with a ifs prius, ch. 41. fect. 


16, | | 855 
Whether a Tales be grantable by Juſtices of Oyer 
and Terminer, ch. 41. fect. 19. 


Whether a Tales de circumſtantibus be grantable to 


make up a full Jury de medictate linguæ, ch. 43- 


- Jock. 4%. | f 
Whether a ſubſequent Tales ſhall take Notice of 


the Jurors returned on a former Tales de circum- 
ftfantibus, ch. 41. lect. 17. = : 
Whether there may be a Tales de circumſtantibus 
in capital Cafes, ch. 41. fect. 18. 
Whether ſuch Tales be grantable without War- 
rant from the Attorney General, or Aſſignment 
from the Court, ibid, 


Taverns, 


1 F 


— 


Tent. 


Where the Principals in Robber fr _ Ten 
are ouſted of their Clergy, "NA To. 


Where the Acceſſaries, ch. 33. lect. 93. 


Tenure. 


Conſervators of the Peace by Tenure, ch. 8 
ſect. 7. 8805 x 1 


Term. 


Where it is a Diſcontinuance to hav a Term in- 
tervening between the Teſfe and Retiun of a 
Vrrit, ch. 27. ſect. 91. 3 
Where to have a Day given to the Parties to a 
e Term, ch. 27. ſect. 92. ES 
here to have the Term adjouryed without ad- 
journing the Suit, ch. 27. fect. 93. REIT? 


Term of Art. 


Terms of Art not td be ſupplied by any Circum- 
locution, ch. 25. ſect, 


d. 58. 
Need not be Claſſical Latin, ch. 25. ſect- 8g. 
| Teſte. | 


Whether a Commiſfon to authoriſe Jullices of 
Oye, to proceed in the ſame County wherein 
the King's Bench ſits, muſt be teſted in Term, 
ch. 3. fect. 11. | 25 

How many Days there mult be between the Teſte 
and JReturn of Proceſs from the King's 
Bench, ch. 7 ſect. 12. ch. 27, ſect. 16. 

By whom the Precept for the Summons of a Seſ- 
ſion for the Peace is to be teſted, ch. 8. ſect. 


42. | | 

By whom Proceſs from the King's Bench is to be 
teſted, ch. 7 ſect. 8. e 

Whether a Writ of Error, Certiorari, or Recor- 
dari, may remove a Record ſubſequent to their 
Teſte, ch. 27. ſeR. 5 


8. 

Whether it be a 8 to have ſubſe- 
quent Proceſs teſted aſter the Day of Return 
of the Precedent, ch. 27. ſect. ho. 

Where it is a Diſcontinuance to have a Term in- 


Inordinate Haunters of Tavertnis indictable at the 
Torn, ch. 10. ſect. 59. 


Taxation, 


A Contempt, not to pay Colts taxed by a Maſter, 


ch. 22. lect. 37. 
Temporalities. 


Whether the Temporalities of a Biſhop are liable 
to be ſeiſed for a Contempt, ch. 33. ſect. 116. 


Tenor. 


The Tenor only of an Indictment is removeable 


from the Courts of London by Certiorari, ch. 25. 


lect. 99. 
| In other Caſes the Record itſelf muſt be removed, 


3 I lect. 76, 

What Evidence is ſufficient on an Indictment for 
writing a libel ſecundum tenorem ſequentem. ch. 
46, ſect. 36. | 


tervening between the Teſfe and Return of a 
Capias, ch. 27. lect. gr. . 


Time. 


Whetlfer a Defendant may be found Guilty at a 
different Time from that laid, ſo that it be 
prior to the Time when the Indictment, Cc. 

was preferred, ch. 46. ſect. 32. 

Whether the Verdict in ſuch Caſe may either 
find the Defendant guilty Generally, or find 
him guilty Specially on the Day proved, ch. 
46. lect. 33. | . 

Whether ſuch Verdict may be falſified as to the 
Time, ibid. 

An Information which lays ſome of the Times of 
the Offence conſiſtently, and others inconſi- 


3 vicious as to theslatter only, but an 
u uuuu. In- 


Information which 2 all inconſiſtently 18 
wholly void, ch. 26 ſect. 19. 
Inſtances of this Kind as to Indictments, ch. 25. 


ai 
; See [ndiftment, H. 


0 L* ; 
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P 


Where a Suit'on a Penal Statute muſt be withit® How by Action of Debt, ch, 10, ſect. 31. 


two Years, and where within one Year, ch. 


206. lect. 40 2 
Vhere a ſpecial Note muſt be 


Day. | od. oy. 
S 7 We ORANGE 8 A 
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A. 


The Nature of the Court, ch. 10. ſect. 7. 
Ihe Original Inſtitution of it, ch. 10. ſcct. 2. 
What Perſons are boun 
I | 
Whether they may. do their Suit by Attorney, 
CCC 
Whether Tenants in Ancient Demeſne, Peers, 
Parſons, and Women be not excuſed, ch. 10. 
ſect. 11. 5 oV!ᷣ !; 
Whether one who reſides not 
cincts of a Tora can be bound to attend it, 
C - oh - a Fay 2 80 Ih 
The Style ef the Court, ch. 10. ſect. 3. 85 
Whether a Torn or Leet can be holden at any 
- other Time than within a Month after Eaſter 


or Michaelmas, ch. 10. ſect. 4, 5, 6, 7. 
B.. 


Whether the Sheriff in his Torn can try, hear, 

or determine an Offence indicted there, ch. 10. 
. 8 . 

Whether he can award Proceſs, ch. 10. ſect. 
14, | 


. "4 
e987 


F ib 


74 TN | 
For what Offences he may impoſe a Fine or Amer- | | 
Whether ſuch Indictment can be taken by Ver- 


cCiament, ch. 1c. ſect. 15. 17. . 
How {ſuch Amercement is to be awarded and af- 
feered, ch. 15. ſect. 18, 19. 4 LORE 
Whether he may ſet a Joint Fine. on ſeveral Per- 
* ſons, ch. 10. ſect. 16. | 
Whether an Avowry, &c. for ſuch a Fine muſt 
ſhew that the Offence aroſe within the Juriſ- 
diction of the Court, ch. 10. ſect. 21. | 
Whether it muſt alledge that the Offence was 
committed as well as that it was preſented, ch. 
2 T0.-{eRt. 22. | | 
Whether it muſt ſhew the Names of the Pre- 
ſenters, Cc. ch. 10. ſect, 23. | 


Whether all Aﬀeays, ch. 10. ſect. 54. 
What breaking of Hedges, Ee. ch. 10, ſect, 35. 


to attend it, ch. 10. 
b oa 41 #153 ; 


within the Pre- 


, 


Whether it muſt ſhew that due Notice was... 
" of holding the Court, ch. 10, ſec. 2, Wen 
How ſuch Fine or Amerciament is to be recover. 
ed by Diſtreſs, ch. 10. ſect. 25 70 30, See Di. 


ſtreſs. 


What farther Penalty may be added to 
Fines and Amercements, ch. 10. ſect. Ba __ 
For the Fower of the Torn in Relation to the 
' Appointment of Conſtables, See Conflables, 
r is inquirable in the Torn, ch. 10. 
What Felohy, ch. 10. ſect. 2. 
Whether y Treaſon or Felony which are not 
. Tuck by the Common Law, ch. 10. ſect, 51, 


3 . "ESP 
What Aſſaults and Batteries, ch. 10 ſect, 53. 


Whether all Pound - breaches, ch. 10. ſect. 5. 
Whether all Inferior Offences wherein the Kings 
- Intereſt is immediately concerned, ch. 10, ſect. 


8. ; £ 
Whether all Common Nuſances, ch. 10. ſect. 59, 
What other Offences, ch. 10. ſect. 58, 59, 60: 


Whether a Matter concerning the private Inte- 


| reſt of the Lord, or of the Inhabitants within 
a Leet, can be brought within the Juriſdiction 
2 it by Cuſtom, Cc. ch. 10. ſect. 58, 62, 
e 3 
Whether Offences out of the Hundred in which 
the Torn is holden, or within a Leet, are in- 
quirable at a Torn, ch. 10. fect. 64. 
All Indictments in the Torn muſt be by twelve 
at leaſt, ch. 10. ſect. * 
Wong all muſt fer their Seals, ch. 10. fect. 
- wares FATE 
What Freehold or Copyhold is required in each 
uror by 1 K. 3. ch. 10. ſect. 67. | 


Whether Courts-Leet be within theſe Statutes, ch. 


10. ſect. 68. 

Whether Indictments in Torns and Leets mult 
be indented, and one Part remain with the 
Indictors, and the other with him who takes 
the Inqueſt, ch. 10. ſeR. 69, 70. 


Whether there ought to be both a Grand and 


Petit Jury for the taking ſuch Indictments, cb. 
10. ſect. 71. 


tue of a Writ or Commiſſion, ch. 10. fect. 


2. | . 
83 Proceſs ſhall be awarded on Indict- 

ments in the Torn, ch. 10. fect. 74, 75. | 
In what Manner ſuch Indictments ſhall be 

traverſed, tried, and determined, ch. 10, fect. 


76, 77. | 
Torn, 


What is a good Addition as to the Town of the 
Defendant, ſee Addition, 55 
| 5 Whether 


„ 


Whether it be neceſſary that the Coroner's In- 
queſt appear to be taken by the People of the 
next adjacent Towns, ch. 9. ſect. 22. 

Where a Townſhip may be amerced for ſuffering 

a dead Body to lie to Putrefaction before the 
Coroner has viewed it in order to take his 
Inqueſt, ch. 9. ſect. 17 

Where for ſuffering a Bridge to be in Decay, 

found by a Coroner's Inqueſt to have 5 

oned the Death of a Man, ch. 9. ſect. 28. 

Where for ſuffering one that is Guilty of Homi- 

clde, or of giving a dangerous Wound by Day 
to elcape, ch. 9, ſect. 29. ch. 12. ſect. 2. 

Where for ſuffering ſuch Offender by Day or 
Night to eſcape, ch. 12. ſect. 3. 

Where a Townthip is anſwerabſe for the Goods 
of Felons ſeiſed therein, ch. 49. ſect. 40, 41. 


* Trade. 


Whether a joint Indictment lie againſt ſeveral 
for following a Trade without having ſerved 
an Apprenticeſhip, ch. 25. ſect. 91. 0 


Tranſitory. 


Whether any Offences in an Indictment are 
Tranſitory, ch. 25. ſect. 34. 


| Tranſportation. 
| Where Felons may be tranſported, See Clergy, H. 
Traverſe, 


Whether the Abettors may traverſe the Jury's 
finding the Appellant inſufficient, or that they 
abetted him, ch. 23. ſect. 147. | 
Whether the Preſentment of an Eſcape be tra 
verſable, ch. 19. ſect. 21. | 
Whether a Confeſſion before a Coroner of a 
Breach of Priſon be traverſable, ch. 18. ſect. 


Where other Matters found by, or before a Co- 
Toner are traverſable, fee Coroner, F. 
In what Manner Indictments in the Sheriff's 
Torn are to be traverſed, ch, to, ſect. 76. 


''« Treaſon, See Petit Treaſon. 
A. 


No Acceſſa- No Acceſſaries in High Treaſon, 

ries in Trea- but all Principals, ch 21. ſect. 7. 

Jon, ch. 29. ſect. 2, 3 8. 

As where one knowingly oppoſes the Arreſt of 
a Traitor, ch. 17. fect. 1. | 

Or reſcues him, ch. 21. ſect. 7, 8. 

o 255 him to eſcape, ch. 19. ſect. 26. ch. 18. 
ect. 16. 


But a Traitor is guilty of Felony only in Re- 


ſpect of his own Breach of Priton, ch. 18. ſect, 


16. ch. 21. ſect. 7. 
Whether the ſame Rules hold as to Treaſons 
made ſo by Statute, ch, 29. ſect. 13. 


For Trial of 


„ 
5 Ai W 
B. 


| PRE nr ' 32 6% i 4 
Whether High Treaſon be inqui- Where. in- 
rable in the Sheriff's Torn, ch. quirable. 
IO, fect. 51. 1 | FRETS, RR 
Whether an Appeal for it lie in the Parliament, 
or before the Conſtable and Marſhal, ch. 23. 
fect, 29 | 115 ups 
Whether Juſtices of Gaol-Delivery, or Juſtices 
of Aſſiſe, may deliver the Gaol of Perſous com- 
m_ for High Tr-aſon, ch. 6. ſect. 4: ch. 7. 


ſect. 4. a HA 
The Authority of Juſtices of Peace in Relation 
to Treaſon, ch. 8. fect. 37 5: 5 17 


c ' 3 3 | 1 


Whether a Sanctuary be a Protection for a Traitor, 


ch. 32, ſect. 4, | | 
Whether the Sheriff can bail a Man under an 
Arreſt tor High Treaſon, ch. 15. ſect. 45. 


Whether he be bound to commit him upon an 


Accuſation of it, ch. 15. ſect, 46. 
Whether the King's Bench 
Treaſon, ch. 15 lect. 47. 

D.. 


Trials for Treaſon mui}: be according, to the 


may take Bail for 


* 
* 


Common Law, ch. 43. ſect. 18. 


Whether in ſuch Trials the Priſoner may have 
Counſel, ch. 39. ſect. 10, 11, 12. 


Whether he ſhall have a Copy of the Iudict- 


ment, ch. 39. ſect. 13, 14, 15. 

What ſhall be done with one who ſtands Mute 
to an Arraignment for High Treaſon, ch. 30. 
ſect. 9, 19. | | 0022-4070 

Treaſon beyond Sea. See County, C. 

Whether Indictments for High Treaſon removed 


into the King's Bench may be remanded, ch. 
3. ſect. 8, 9. 


* 


The Judgment in High Treaſon, ch. 48. ſect. 3. 
Whether it be within the Benefit of the Clergy, 
ch. 33. ſect. 20. | : 
For Forfeitures for High Treaſon, ch. 30. ſect. 19. 

See Forfeiture and Doner. 
For Pardons of Treaſon. ' See Pardon, B. 


| | Treaſure-Trove, | 
Whether the Coroner may inquire of it, ch. 9. 
Wok he Sherift's Torn, ch. 10. ſect. 58. 
Treaſurer. 


Whether the Lord Treaſurer as ſuch be a Conſer- 
vator of the Peace, ch. 8. ſect. 2. 8 


Treſpaſs. 


What Treſpaſſes are inquirable in the Torn or 
Leet, ch. 10. ſe, 53 to 58. 


Whether 


©. * 
N 
5 * 


I N D E 


Whether a Court which is not of Record can 
hold Plea of Treſpaſs vi & armis, ch. 1, ſect. 


Is. 
What Offences are included in the Word Treſpaſſes 

ſe. 38. x NE 
Whether there be any Acceſſaries to Treſpaſs, ch. 
: 2g. ſect. 2, 4. : Fo 
Whether a Man can be a Principal in Battery by 


a ſubſequent Agreement, or in any other 


ON by receiving the Offender, ch. 29. 


ſect. 4. 
Whethe! a Man can be found Guilty of Treſpaſs 
on an Indictment of Felony, & e converſo, ch. 


2. ſect. 6. 

What is pardoned by a Pardon of all Treſpaſſes, 

ch. 37. ſect. 26. 7 | 

Whether a former Recovery, or Acquittal may 

be in Bar or Treipaſs, See Appeal, D. 
Amtrefoits Acquit, A, C. 


Trial. 


Conſtrudtion of 1 & 2 Ph. & Ma. which or- 
ders that all Trials of Treaſon ſhall be accord- 

bs to the none 1 * ch. 25. ſect. 144, 

1346, 147. See Common Lam. | 

In what & 

tried, whether one who ſtands Mute do ſo of 

Malice, &c. whether he be the fame Perſon, 

Cc. ch. 30. ſect. | | 

Where a Traverſe 

Leet ſhall be tried, ch. 10. fect 13, 76, 57. 

Where one who ſhall be guilty of one Offence 
partly in one County, and partly in an- 
other, ſhall be tried, ch. 40. ſect. 5. | 

How a Mayhem ſhall be tried, and where the 
Trial ſhall be peremptory, ch 23. ſect. 27. 

For the Trial of an Acceſſary, ch. 29. ſect. 45 to 
5 4. See 1 | tk 

For Trial by Certificate, See Certificate. 

For Trial by Battel, ſee Barrel. | 

For Trial by Peers, ſee Peers. | 

For Trial by Jury, ſee Inqueſt and Furors. 


Truſt. See Uſe. 
Tumbrel. 
Whether every Vill may be bound by Preſcri- 
ption to provide a Tumbrel, ch. 11. ſect. 5. 
Dibes. | 


Proceedings before Juſtices of Peace concerning 
{mall Tithes, where removable by Certiorari, 
RT x  - A | | | 


Tything. See Freepledge. 


- 


=. 
. an Indictment in a Torn or 


8 oy OY 


Vacation. 


c (CErtiorari (ch. 27. ſect. 36) or Habeas Corpus (ch. 
15. ſect. 17.) how grantable in Time of Va- 
Cation. 


ſes, and in what Manner it ſhall be 


Y . þ 
X. 
Fi * 
* 
$ »..' 


e { Whether indictable in the Torn, ch. 10. f. 
the Commiſſion of fultices of Peace, ch. 8. as a 10. ſed. 


55. 
Value. 


How the Value of the Thing Rol'n, Gr. is to be 
ſhewn in an Indictment. See Indictnent, G 


DV anguiſhment. 


Whether an Appellant or Approver being yan- 
quiſhed by one. Appellee may continue the 

© Suit againſt the others, ch. 23. ſect. 134. ch. 
AA SN On 0 

Whether an Approver having vanquiſhed one 
Appellee mult fight the reſt, ibid. 

Whether an Appellee. having vanquiſhed one of 
* Approvers be acquitted againſt the reſt, 


_ Folds 
Whether an Appellee be intitled to his Damages 
on the Vanquiſhment of the Appellant, ch. 23. 
ſect. 140. ch. 35. ſect. 7. 5 
Whether the Vanquiſhment of an Appellant be 
à Bar to an Indictment, ch. 35. ſed. 7. 


% 


Variance, 


What is ſuch a Variance between a Certiorari, 
and the Return, as ſhall prevent the Removal 
of the Record, ch. 27. ſet, 71. See Certiora- 


ri, I. | 
What is ſuch a Variance between the Original 
and Proceſs as ſhall Cauſe a Diſcontinuance, 
ch. 27. ſect. 9400 100. ; 
What is ſuch a Variance between a Writ and 
Declaration, and ſhall abate a Writ, ch. 23. 
ſect. 97. | N 


What is ſuch a Variance between an Indictment, 


Cc. and the Record of a former Acquittal 
pleaded to it, as may be help'd by an Aver- 
ment, ch. 35. ſect. 3, 4. 


What is ſuch a Variance between a Pardon and 


the Record to which it is pleaded as may be 
help d by an Averment, ch. 37. ſect. 66. 
Where a Variance between an Indictment, Ge. 
and the Evidence, as to Time, (ch. 46. ſect. 32, 
33.) or Place, (ch. 46. ſect. 34.) or the Words 
indicted, (ch. 46. ſect. 36.) or the Inſtrumen- 
tal Caufe of the Death in the Indictment, Cc. 
(ch. 46. ſect. 37, 38.) or as to the Defendant's 
being charged as Principal or Acceſſary (ch. 
46 ert. 39, 40.) or as to the Malice, Cc. (ch. 
46. ſect. 41.) is material, and where immate- 
— 


Venditioni exponas. 


Where neceſſary to warrant to Sale of Goods 
ter a Certiorari, ch. 27, fect. 6g. 


Vienire facias. 
Where a 1 is amerceable ſor not appearing 
at the Return of a Venire Jacias, ch. 22. fect. 


14 What 


1 


What Variance between a Venire facias, and the 
ſubſequent Proceſs makes a Diſcontinuance, 
ch. 41. ſect. 9. ch. 27. ſect. 95 to 100. 

Whether it be a Diſcontinuance to have the Di- 
age teſted on a Day after the Return of 
the Venire, ch. 27. ſeR. 90. 

How many Days are required between the Teſfe 
and Return of a Yenire, ch. 41. ſect. 5 


Where it may be returnable immediately, ch. 41. 


lect. | | 
Whether a Venire may be returnable before Ju- 
N e Oyer, or Aſſiſe, at a Day certain, ch, 
1. ſect. 6. 
Whether it need ſhew before what Juſtices it is 
returnable, ch. 41. ſect. 7. 
Where it may be joint or ſeveral, ch. 41. ſect. 


„ „ 
A = challenged and drawn as to one De- 
ndant on a joint Venire, muſt be drawn as 
to all, ch. 41. ſect. 9. ch. 43. ſect. 4. 
Whether a Venire facias be the proper Proceſs on 
Indictments for Inferior Crimes, and Informa- 
tions, Cc. ch. 27. ſect. 9, 11. 
For other Matters, ſee Furors, Attachment, Pro- 
viſo and Tales, I 


Venue. 


A Variance between an Indictment, Cc. and 
the Evidence as to a Place laid only for a Ve- 


nue is not material, ch. 46. ſect. 34. 
See Viſne. 


Verdict. 


Whether a Jury charged in a capital Caſe can 
be diſcharged before they have given a Verdict, 

ch 43. ſect. 1. i . 

Whether they may give a privy Verdict in a 
capital Caſe, ch. 47. ſect. 2. F< 

Whether they may give a Special Verdict in all 
Caſes, ch. 47. ſect. 3. ; ; 

In what Manner they are to give their Verdict 
on an Inditment or Appeal of Death, ch. 47. 
ſect. 4, * 5 5 

In what Manner on an Indictment for Larceny 
or Treſpaſs, ch. 47. ſect. 6. | | 


Whether a Jury acquitting a Man of a Coro- 


ner's Inqueſt of Murder muſt find what other 
Perſon killed the Party, ch. 47. fect. 7. 
Where a Verdict may acquit ſome of the De- 
fendants and find others Guilty, and where 
by acquitting ſome, it conſequently acquits 
: others, ch. 47. ſect. 8. ch. 26. fect. 75. 


Whether any material Thing not found in a 


Verdict can be ſupplied by Intendment, ch. 
47 {ect. 9. a 5 
Whether Words repugnant ſhall be rejected in a 

Verdict that is compleat without them, ch. 47. 
1 Net- a. 2 
Whether the Court may order a Jury acquitting 

a, Deſendant to go out and reconſider the Mat- 

ter, and whether it can ſet aſide the Verdict, 

ch. 47. ſect. 11. : | 
Whether there may be a Nonſuit after a Verdict, 
ch. 23. ſect. 94. Tn. 
Where one may be put to anſwer toa Crime in 
Reſpect of a Verdict finding him guilty thereof 
in an Action, Cc. ch. 25. fect. 6. 


INDEX 


V erge. 


Before what Coroner Offences within the Verge 
of the Court, are indictable, ch. g. ſect. 15, 16, 


17, 18. 

Oftenders within the Verge ſtanding Mute, Ge. 
ſhall have the ſame Judgment as if they were 
found Guilty, ch. 30. ſect. 11. ; 


Vie armis. 
* "4 "I in an Appeal of Death, ch. 23. 
Whether neceſſary in an Indictment, ch. 25. 
lect. 92, 93. | 
Vittaals. 


Selling corrupt Vidaals india iin ze the Tara 
4 76. ſect. 59. TY ; 


View, 


Whether aCoroner can take an Inqueſt of Death 


without a View of the Body, ch. 9. ſect. 23. 


Vill. 


Every Place generally alledged ſhall be intended 
to be a Vill, ch. 23. f fi 
See Town, Stocks, Tumbrel. 


Villain. 


Cannot have an Appeal of Larceny againſt the 
Lord, ch. 23. ſect. 444. 1 

Ought not to be either of a Grand, (ch. 25. ſect 
15.) or Petit Jury, ch. 43. ſect. 10. 

But may be a Witneſs, ch. 46. ſect. 28. 

The Lord pleading Villenage to an Appeal ſhall 
not be compelled at the fame Time to plead 
Not Guilty, ch. 23. ſect. 135. | 


Villenage. See Villein. 
Piſee. 


What is a good Place from whtence a Viſne nay 
come, ch, 23. fect. 92. the 1ſt aud ad. See 


Venue. 
Unknown, See Known, 
 oit | 


Whether an Indictment taken before the Coro- 
ner of the King's Houſe and the Coroner of 
the County, of an Offence not appearing to 
have happened withiu the Verge, be void, ch. 
9. lect. 16. 125 
An erroneous Attainder is not void, but 
voidable only, ch. 36. ſect. 2. ch. 29. lect. 40. 
ch. 48. lect. 23. EE Wo, 
But a Judgment given by Perſons who had 
no good Commiſſion, is void, ch. 50, ſect. 
"i N notch 
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Out: 


I ND 


Outlawries pronounced contrary to the Direc * * 


tions of 6 & 8 H 6: are not void, but 
voidable only, ch. 27. ſect. 127. | 


Makes the Word Knight in wf. 1, 10. to 


figmfy only a Perſon of good Ability, (ch. 9. 
ſect. 3.) and the Word Coroner in 28. E. 3. 
6. to ſignify the ſame as Freeholder, ch. 9. 
ſect. 10, | | 
: | Uh 
The. Uſe of a Freehbld within the Meaning of 
the Statutes which require that Jurors ſhould 


have a Freebold, ch. 5 1 19. 
Whether a Bond or Leaſe taken in 


Felony by Him, ch. 49. ſect. io. 


| Whether the Truſt of a Term reſerved for the 


Benefit of a Man's Self, and his Wife and 

Children, ſhall be fo forfeited, ch. 49. ſect. 

II. - „ | 
Whether the Power of Revocation of the Truſt 
of a Term, ch. 49. fect. 12. | 


| 1 5 Uſury. | 
Whether Uſurers be indictable at the Torn, ch. 


1 | 
Whether Indictments for Uſury muſt ſhew in 
particular how much was taken, ch. 25. ſc. 


213; 
Whether the Perſon who has borrowed' Money 


on a Uſurious Contract may be a good Wit- 
neſs to prove it, ch. 46. ſect. 24. | 


nager of Lan. 

] Soca Dos fo Þ, 10. ſect. 31. 

Whater it lie E = 26, ſect 61. 
| men. e 


For what Time, and in what Caſes an A pro- 
ver is untitled to his Wages, ch. 24. ſect. 19, 
Where Goods are forfeited as Waifs, and in 
what Caſe they ſhall be reſtored to the right- 


wo Owner, ch. 49. ſect. 17. 7 
ether an Appellant's Title to his Goods ſhall 


» - 


Truſt 
for another, ſhall be forfeited for a Treaſon or 


a Fine or Amercement 


How far it is criminal to prevent 


be barred by a Seiſure thereof as Waits, &c. 
ch. 23. ſect: 54. 1 ; 
Whether the Torn may enquire of Waiſs, ch. 10. 
lect. 59, 


E X 


| Waiver of 4 Pardon. 


' Whether a general Parliamentary Pardon can be 


waived, ch. 37. fect. 58. 
Whether a Pardon under the Great Seal be 
waived by pleading the General Iſſue, ch, - 
ſect. 39. See General 1ſne, RN” 


Wales. 


Whether a Certiorari lie to its Courts, ch. 27, 
lect; 25. 3 2 3 

In what Manner Indictments removed from 
thence are to be proceeded upon, ibid. 

34 & 35 H. 8. which orders Tranſcriptsof At- 
tainders before Juſtices of Gaol-Dclivery! c. 
to be certified into the King's Bench, extends 
not ro Wales, cli. 33. fect. 17. | 

An Acquittal of Murder in Wales is pleadable 


in England, ch. 35. fect. 10. ch. 25. ſect, 
. | 
Whether Offences againſt. the Coin, and Felo- 


nies in Wales be indictable, &c. in England, ch, 
25. ſect. 39, 40. org. : 


Walk. 


Whether a good Viſne, ch. 23. ſect. 92, | 


Ward. 


Whether a good Viſne, ch. 23. ſect. 92. 

Whether a Fact laid in ſuch a Pariſh and Ward 
in London (hall be intended to have happened 
within the Liberties of London, ch. 25. ſect. 


62. 5492 4 | | 
Whether it is ſufficient to alledge a Fact in a 


Pariſh of London, without ſhewing the Ward, 
JJ ͤ 


4 


Whether the: King's figning the Warrant for the 


Commiſſion be a ſufficient Aſſignment ot the 
pos mga gh in Purſuance of 35 H. 8. ch. 
25. ſect. | 


| 9. 1 gk 5 
Whether a 8 can be juſtificd without 


a Warrant in Writing, ch. 16. fect. 3. 


Wbo is the proper Officer to execute the Warrant 


of a Juſtice of Peace by Farce of a Statute 
which gives ſuch Juſtice a Power to make ſuch 
Warrant, without ſaying to whom it ſhall 
be directed, ch. 10. ſect. 35. 32 
the Execution 
Warrant for a Treſpaſs by a Conceal- 
„ch. 29. ſect. 4. 


of a 
ment of the Tre 


Whether the Want of Form in a. Warrant of 


Commitment for Treaſon, or Felony, be an 
Excuſe to the Gaoler ſuffering an Eſcape, ch. 
19. ſect. 24. PEP MI 


Where- 


/ 


— 
— 


Falſe Weights are indictable in the Torn, ch. 10 


Where- ever a Warrant may be directed to a 
Tuner Perſon, it may be executed by him, ch. 
12. ſect 21. 


An Arreſt without a Warrant cannot be made 


_ good by a ſubſequent Warrant, ch. 13. ſect. 


9. ; a \ . 
A Perſon arreſted by Force of a Warrant, and 

ſuffered to go at large, cannot be arreſted a- 

gain by Force of the ſame Warrant, ibid. 


Whether a Diſtreſs for a Fine, &x. in the Torn 


can be juſtified without a Special Warrant 
ch. 10. ſect. 30. ED ? 


What Warrants by Juſtices of Peace are good, 


and where ſuch Warrants are neceſſary, and 
what ought to be their Form, and how they 
ate to be executed, and how far they juſtify an 
Arreft; See Arreſt, D, E. and Furiſdiction. 


B. 


Warrant of Whether an Attorney be liable to 


Attorney. an Attachment for acting as ſuch 
in a Suit without a proper War- 
rant, ch. 22. fect. 6, 8, 9. 


9 
Under what Penalty he 1s bound to file his War- 


rant, ch. 22. ſect. 7. 
Waſte. 


Whether the King have Right both to hold the 
Land of one attainted of Felony for a Year 
_ us and alſo to waſte them, ch. 49. 
ect. 8. 


Watch and Watchman, 


In what Manner, in what Places, and for what 


Time Watch is to be kept, and who are to in- 
quire of Defaults therein, ch. 13. ſect. 2, 3. 
Who are compellable to ſerve on the Watch, ch. 
10. ſect. 4. | | 


In what Manner Watchmen may arreſt Strangers, 


and other ſuſpicious Perſons, ch. 13. ſect. 5, 
6. 


Weights. 


ſect. 59. 
| Whitehall, 


Whether a Robbery from F. S. in his Lodging in 
Whitehall be ouſted of Clergy, as a Robbery 
in a Dwelling-Houſe within 5 & 6 E. 6. 9. 
or 39 Eliz. 15. ch. 33. fect. 93, 97. 


Wife. 


An Appeal of Larceny, Sc. lies againſt her in 


the · ſame Manner as if ſhe were ole, ch. 23. 
ſect. 46. | 


Whether ſhe may bring an Appeal of Rape with- 


out her Husband, ch. 23. ſect. 58. 
Whether the Husband and Wife ſhall recover 


Damages for a malicious Appeal againſt the 
Wife, ch. 23. ſect. 144 | 


Qaſes, 


b 


Whether the Addition of the Place of Habita® 
tion of a Wife be ſufficiently thewn by ſhewing 
that of the Husband, ch. 23. lect. 122, 

Whether ſhe becomes an Acceſſary to a Felony 
for receiving her Husband, ch. 29. ſect. 34. 

Whether ſhe can be a Writneſs for or againſt 
her Husband, ch. 46. ſect. 16. 


To whom the Profits of her Lands are forfeited 


by the Attainder of the Husband, ch. 49. 
ſect. 6. 2s 1 


For an Appeal of Death b her, ſee neal { | 
For her 86h ſee Dowir| 8 * 4 8 


1 Witneſs. See Evidence 
The Word Witneſſes in 1 E. 6. and the Word Ar- 


cufers in 8 & 6 E. 6, mean the ſame Thipg, 
. ſect. 139. 


Whether one Nlabled to be a Witneſs by Rea- 


ſon ofa Conviction, &c. be reſtored by a burn- 
ing in the Hand, or Pardon, or Purgation, 
ch. 33. ſect. 129. ch. 37. ſect. 48 to 53. 
How 24 Witneſſes are required in criminal 
46. ſect. 2, See Indictment, Mx. 


Woman, 


Whether a Woman may be an Approver, ch. 24. 

ect. 6. | 

In an Appeal by a Woinan the Appellee cannot 
wage Battel, ch. 45. tect. 4. 

A Woman may ſue any other Appeal except that 
of the Death of an Anceſtor, ch. 23. ſect. 31. 


Whether a Woman may have the Benefit of the 


Clergy, ch. 33. ſect. 7, 8. | 
ether a Woman ſtanding Mute be liable to 
the ſame Penance as a Man, ch. 30. fect. 17. 

Whether Women be privileged trom Attendance 
at the Torn, ch. 10. ſect. 11. 

Whether a Woman may by Cuſtom be bound to 
ſerve the Office of Conſtable by Deputy, ch. 
10. ſect. 37. | 

The Judgment againſt a Woman for Treaſon or 
Felony, ch. 48. ſect. 6, 7. 


Woollen, 


Where the ſtealing of Wollen Manufactures is 


_ of the Benefit of Clergy, ch. 33. fect. 
9. | : : 


Workhouſe. 


Where Perſons convict of Larceny may be ſent 
to the Workhoule, ch. 33. ſect. 134. 


Writ, 


Where an Attachment lies for not executing a 
Writ, ch. 22. ſect. 2. 

Where for doing it oppreſſively, ch. 22. ſect. 3. 

Where for not doing it effectually, ch. 22. ſect. 4. 


Where for a Falſe Return of a Writ, ch. 22. 


ſect. 5. | 
Whether the Commiſſion of a juſtice of Oyer, 
c. come not under the Notion of a Writ, ch. 
5. lect. 1. the 2d. | 
Whethet 
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Whether Proceſs without Writ can be awarded Whether it ſhall be from the 
into a different County from that wherein the 


Court fits, ch. 27. ſect. 1. 
„ Tear. | 
Hether an Appeal of Death muſt be brought 


within the Year and Day, ch. 23. ſect. 33, 
48. 


Whether Appeals of Larceny (ch. 23. ſect. 


and Rape, (ch. 23. ſect. 72.) muſt alſo be 
brought within the Year and oy 
Whether the Computation of the Year and Day 
ſhall be from the Time of the Wound, or from 
the Time of the Death, ch. 23. ſect. 33. 


Whether in the Caſe of an Acceffary after, the 


Computation ſhall be from ime of the 
Receipt, ibid, pe 


\ 


preciſe Time when 

the Death happened, or from the Beginn: 
the Day, ch. 23. ſect. 4. n 
Whether an Appeal and Indictment of Death mug 


ſhew the Year and Day, both of the Stroke 

of the Death, ch. 23. ſect. 90. ch. 25. > pa 

Whether it be ſufficient to ſhew the Year of the 
King without adding that of the Lord in the 
Caption of an Indictment, (ch. 2x, ſect. 129.) 
or inthe Allegation of the FaR in the Body of 
an Indictment or Appeal, ch. 23. ſect. 99 

Whether the King be intituled both to the pro- 
fits of the Lands, for a Year. and Day, and 
alſo to the Waſte, on an Attainder of Felony, 
ch. 49. ſect. 8. | bbs 


| Teoman . 


Whether a good Addition, ch. 23. ſect. 110. 

Whether it be a good Plea in Abatement, That 
a Gentleman is named with the Addition f 
Yeoman, ch. 23. ſect. 102. 


Us a 
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